Ng% Turun yliopisto
® University of Turku

PARLIAMENT IN EU

TERNAL RELATIONS:
ASE OF UKRAINE AND BEYOND

Oleksandr Moskalenko

\

TURUN YLIOPISTON JULKAISUJA - ANNALES UNIVERSITATIS TURKUENSIS
Sarja - ser. Bosa - tom. 443 | Humaniora | Turku 2017




Turun yliopisto
University of Turku

THE EUROPEAN PARLIAMENT IN EU
EXTERNAL RELATIONS:

THE CASE OF UKRAINE AND BEYOND

Oleksandr Moskalenko

TURUN YLIOPISTON JULKAISUJA - ANNALES UNIVERSITATIS TURKUENSIS

Sarja - ser. B osa - tom. 443 | Humaniora | Turku 2017




University of Turku

Faculty of Law

Supervised by

Professor Tuomas Mylly Assistant Professor Janne Salminen
University of Turku University of Turku

Professor Juha Lavapuro

University of Turku

Reviewed by

Professor Tuomas Ojanen Professor Harri Kalimo

University of Helsinki Institute of European Studies
at the Vrije Universiteit Brussel

Opponent

Professor Harri Kalimo
Institute of European Studies
at the Vrije Universiteit Brussel

The originality of this thesis has been checked in accordance with the University of Turku quality
assurance system using the Turnitin OriginalityCheck service.

ISBN 978-951-29-6988-3 (PRINT)
ISBN 978-951-29-6989-0 (PDF)

ISSN 0082-6987 (PRINT)

ISSN 2343-3191 (ONLINE)
Painosalama Oy - Turku, Finland 2017



ABSTRACT

University of Turku
Faculty of Law
European Union Law

OLEKSANDR MOSKALENKO : The European Parliament in EU External
Relations: The Case of Ukraine and beyond.

Academic dissertation, 181 pages.

October, 2017

European integration has principally been an instrument of security policy, with its
primary objective to prevent a war in Europe. Due to the success of the EU project,
this goal has been achieved. However, today it is the EU’s own neighbourhood that
has become the source of instability. The Lisbon Treaty has preserved the “second
pillar” via special rules for the Common Foreign and Security Policy. Despite the
limited competences for the European Parliament within this policy area, the post-
Lisbon practice has revealed that its actual role has been far more diverse and
extensive that the Lisbon Treaty suggested.

This research provides a study of the role that the European Parliament has
been playing in the EU external relations of the post-Lisbon period. With reference
to the case study of EU-Ukraine relations, this research demonstrates the growing
role that the European Parliament has been playing concerning the security aspects
of the EU foreign policy. The research is conducted at two levels. At the empirical
level, it focuses on the case of EU-Ukraine relations. At the analytical level, the
research is aimed at placing the empirical results into the wider context of the post-
Lisbon evolution of the European Parliament, with particular focus on its role with
regard to the CFSP.

From the legal perspective, this dissertation is aimed at providing insight into
the instruments and mechanisms utilised for the post-Lisbon transformation of the
Parliament’s role for EU external relations. This study is inter-disciplinary. The
general methodological approaches affecting this research can be referred to as “law
and political science”. The research has been influenced by the ideas of
constitutionalism and social constructivism. However, the major theoretical
framework that this research utilises is new institutionalism.



Summarising the findings of this dissertation, the following conclusions
should be emphasised. The Parliament’s institutional role in the studied case is
connected with the phenomenon of EU identity construction with further reference
to the concept of the EU as a normative power. Thus, the Parliament assumed the
role of “democratic supervisor” over the actions of other EU foreign policy actors.
Although its role of agenda-setter in the EU-Ukraine relations follows the general
trend of the Parliament’s pattern of involvement in EU external relations, the
Ukrainian case has revealed growing Parliament’s ambition for the CFSP.

Regarding the legal perspective, the Parliament’s performance in the
Ukrainian case as well as its general evolving role in the CFSP certainly exceeds
formal Lisbon rules. However, this research supports the claim that the EU’s
constitutional law cannot be understood through legal positivism only. In addition to
regulation by positive law by the provisions of the founding Treaties and inter-
institutional agreements, this area is also significantly influenced by legal and
political concepts and principles. In a practical sense, it is the liberal democracy
model that has often been used as a reference point in terms of the role that a
representative assembly should be playing in the public sphere.

The EU’s constant evolution triggers a rethinking of its identity, the principles
underpinning its institutional system and a reconsideration of the role that particular
institutions should play. Because of its sui generis nature, the EU is sensitive towards
such transformations. It implies a higher level of exposure for the EU to public
debate in its Member States and academic discourse due to the fact that the latter
serve as reference points for its evaluation. Thus, the regulative influence of legal
concepts and principles is important for the evolution of the EU. However, if
compared to positive law, their influence is more intricate and less visible. Often
they do not provide direct regulation but instead create possibilities. Thus, the actual
outcomes of this influence are dependent upon the EP’s own institutional behaviour.

The Parliament’s agenda in terms of the EU’s external identity construction
reinforces the appeal to the concepts of democracy and legitimacy regarding the
EU’s own institutional system since the core of this identity encompasses the same
values. Thus, reference to these values in terms of the EU’s relations with third
countries inevitably raises the issue of the EU’s own institutional system as well as
the principles and concepts that underpin it. However, there is no linear connection
between these concepts and the enhancement of the Parliament’s position within the
EU institutional system. Further practical elaboration of these opportunities depends
upon the EP’s ambitions towards particular policy areas as well as its institutional
behaviour. In this sense, the Ukrainian case provides a practical illustration of the



Parliament’s manifestation of its ambition. Against the background of limited
competences within the CFSP, the Parliament intensely debated security issues, thus
going beyond the role that the Lisbon Treaty mandated for it.

Keywords: European Parliament, EU external relations, Common Foreign and
Security Policy, EU-Ukraine Association Agreement, inter-institutional agreements.
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OLEKSANDR MOSKALENKO: Euroopan parlamentti ja EU:n ulkosuhteet:
Tapaus Ukraina.

Akateeminen viitoskirja, 181 sivua.

Lokakuu 2017

Euroopan integraatio on toiminut erityisesti turvallisuuspolitiitkan vidlineend. Sen
ensisijaisena tavoitteena on ollut sotien estiminen Euroopassa, ja timé tavoite onkin
saavutettu EU-projektin menestyksen myotid. Nyttemmin EU:n naapurustossa on
kuitenkin alkanut esiintyd epdvakautta. Lissabonin sopimus on sdilyttinyt “toisen
pilarin” yhteisen ulko- ja turvallisuuspolitiikan erityissddntojen kautta. Vaikka
Euroopan parlamentille on médritelty rajallinen toimivalta timéan politiikan alalla,
Lissabonin sopimuksen jélkeinen kiytinto on osoittanut, ettd parlamentin todellinen
rooli on ollut paljon monipuolisempi ja laajempi, kuin sopimus itsessddn antaa
olettaa.

Tama tutkimus késittelee Euroopan parlamentin roolia EU:n ulkosuhteissa
Lissabonin sopimuksen jdlkeisend ajanjaksona. EU:n ja Ukrainan vilisid suhteita
tarkastelemalla tutkimus osoittaa, ettd Euroopan parlamentti on kasvattanut rooliaan
Euroopan unionin ulkopolitiikan turvallisuusasioissa. Tutkimuksessa on kaksi tasoa:
Empiiriselld tasolla se keskittyy EU:n ja Ukrainan vilisid suhteita késittelevdin
tapaustutkimukseen. Analyyttisella tasolla tutkimus taas pyrkii asettamaan
empiirisen tutkimuksen tulokset laajempaan kontekstiin, joka koskee Euroopan
parlamentin kehittymistd Lissabonin sopimuksen jilkeen ja erityisesti sen roolia
yhteisessa ulko- ja turvallisuuspolitiikassa.

Oikeudellisesta ndkokulmasta katsottuna tdmaé viitdskirja pyrkii lisddmééan
tietoa niistd vilineistd ja mekanismeista, jotka ovat muuttaneet parlamentin roolia
Lissabonin sopimuksen voimaantulon jélkeen. Tutkimus on poikkitieteellinen. Sen
yleisid metodologisia ldhestymistapoja voi kuvata oikeus- ja valtiotieteellisiksi, ja
tutkimukseen ovat vaikuttaneet myds konstitutionalismin ja  sosiaalisen



konstruktivismin ajatukset. Tutkimuksen merkittivimpani teoreettisena kehyksena
on kuitenkin uusi institutionalismi.

Seuraavat tulokset ovat erityisen merkittdvid tutkimuksen 16ydoksid
titvistettdessd: Tapaustutkimuksessa paljastui, ettd parlamentin institutionaalinen
rooli on kytkoksissi EU:n identiteetin rakentumiseen ja késitykseen EU:sta
normatiivisena voimana. Parlamentti omaksui roolin muiden EU:n ulkopolitiikassa
vaikuttaneiden toimijoiden “demokraattisena valvojana”. Vaikka parlamentin rooli
EU:n ja Ukrainan vélisten suhteiden agendan méérittelijané noudattelee parlamentin
normaalia tapaa osallistua EU:n ulkosuhteiden késittelyyn, Ukrainan tapaus on
paljastanut parlamentin kasvavan kiinnostuksen YUTP:aa kohtaan.

Oikeudellisesta ndkokulmasta tarkasteltuna parlamentin toiminta Ukrainan
tapauksessa sekd sen kehittyvé rooli YUTP:ssa ylittdvét Lissabonin sopimuksessa
muodollisesti maéritellyt parlamentin toiminnan rajat. Tdma tutkimus kuitenkin
tukee véitettd, ettei EU:n perustuslakia voi ymmartia pelkéstidén oikeuspositivismin
kautta. Positiivisten lakien kuten perustamissopimusten ja instituutioiden vélisten
sopimusten sddnndsten lisdksi asiaan vaikuttavat merkittdvasti myds erilaiset
oikeudelliset ja poliittiset késitteet ja periaatteet. Sille roolille, joka edustajiston
tulisi omaksua julkisuudessa, on usein kéytetty mittapuuna liberaalin demokratian
mallia.

EU:n jatkuva kehittyminen vaatii EU:n identiteetin, sen institutionaalista
jarjestelmid tukevien periaatteiden ja sen tiettyjen instituutioiden tehtidvien
uudelleenarviointia. Ainutlaatuisen luonteensa vuoksi EU suhtautuu téllaisiin
muutoksiin herkdsti, silld muutokset altistavat EU:n julkiselle keskustelulle sekd sen
jdsenmaissa ettd akateemisessa diskurssissa, jota hyddynnetddn myos arvioitaessa
EU:n toimintaa. Tdémén vuoksi oikeudellisten kisitteiden ja periaatteiden sdételeva
vaikutus on tirkedd EU:n kehittymiselle. Positiiviseen oikeuteen verrattuna niiden
vaikutus on kuitenkin hienovaraisempi eiké yhtd niakyva. Liséksi ne eivét useinkaan
tuota suoraa sddntelyd vaan pikemminkin luovat erilaisia mahdollisuuksia. Niinpa
niiden todelliset seuraukset ovat riippuvaisia Euroopan parlamentin omasta
institutionaalisesta kdyttaytymisesta.

EU:n ulkoisen identiteetin muodostamista koskeva parlamentin agenda
nojautuu EU:n oman institutionaalisen jirjestelmén demokratian ja laillisuuden
késitteisiin, silld timén identiteetin syvin olemus pitdd sisdllddn samat arvot. Kun
kyseessd on EU:n suhde kolmansiin maihin, néihin arvoihin viittaaminen nostaa
viistdmattd esiin kysymyksen EU:n omasta institutionaalisesta jarjestelmistd seké
niistd periaatteista ja késitteistd, jotka jarjestelmdd tukevat. Ei kuitenkaan ole
olemassa mitdén suoraviivaista yhteyttd ndiden kisitteiden ja EU:n institutionaalisen



jéarjestelmin sisélld tapahtuvan parlamentin aseman kohoamisen vililld. Ndiden
mahdollisuuksien jatkokehittely riippuu Euroopan parlamentin kiinnostuksesta
tiettyjd  politiikan aloja kohtaan sekd parlamentin institutionaalisesta
kayttdytymisestd. Tédssd mielessd Ukrainan tapaus on esimerkki siitd, miten
parlamentin tavoitteet tulevat esiin kdytdnnossd. YUTP:ssa maédriteltyd rajallista
toimivaltaa vasten tarkasteltuna parlamentin voidaan katsoa ottaneen voimakkaasti
kantaa turvallisuuskysymyksiin ja ylittdneen tdten Lissabonin sopimuksessa sille
madrityn roolin.

Asiasanat: Euroopan parlamentti, EU:n wulkosuhteet, yhteinen ulko- ja
turvallisuuspolitiikka, EU:n ja Ukrainan vélinen assosiaatiosopimus, toimielinten
viéliset sopimukset
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Introduction S

1. INTRODUCTION

At the threshold of the new millennium, the expanding scope of European
integration and the “Big Enlargement” of 2004 raised the issue of the new quality of
the European Union. The Laeken declaration stressed both the internal and external
dimensions of this challenge. From the internal perspective, this document
emphasised the need for more democracy, transparency and efficiency. From the
external perspective, it contained an appeal for “Europe's new role in a globalised
world”.! The Treaty of Lisbon followed the same logic and was aimed at
strengthening both the EU’s democratic qualities and its system of external relations.
The Lisbon Treaty is often called the “Treaty of Parliaments” as both the European
Parliament (the EP) and national parliaments of the Member States were among the
major beneficiaries of its innovations. Concerning EU external relations, the Treaty
offered two major innovations: it enhanced the role of the EP in most policies other
than the Common Foreign and Security Policy (CFSP) by connecting the EP’s
consent right for international treaties with the ordinary legislative procedure,? and
it provided for a new institutional system for the CFSP.

Although European integration has been a multi-dimensional process aimed
at achieving diverse goals,’ it has principally been an instrument of security policy.*
In the context of the general commitment to “escaping the spectre of war”,’
European integration was initiated with the specific goal of preventing a war in
Europe.® This primary goal has been successfully achieved, and the Member States
have been enjoying peace for more than seventy years. Furthermore, due to the
success of the EU project, even the idea of military rivalry between the nations has
become totally inconceivable. In this sense, the EU’s international performance has

always been one of the core issues of the entire European project.

Ironically enough, it is now its own neighbourhood that has become the source
of instability for the EU. The political turbulence and further radicalisation in
Northern Africa in the aftermath of the ‘Arab Spring’ in addition to the armed
conflicts in Ukraine and Syria morphed the EU neighbourhood into something

! Laeken Declaration on the Future of the European Union (15.12.2001)

2 Art. 218 (6) TFEU

3 S. Bulmer, “Politics in Time meets the politics of time: historical institutionalism and the EU timescape”, Journal of
European Public Policy, 2009, 16 (2), pp. 307-324, p. 311

4 A. Menon & U. Sedelmeier, “Instruments and Intentionality: Civilian Crisis Management and Enlargement
Conditionality in EU Security Policy”, West European Politics, 2010, 33(1), pp.75-92, p. 80.

5 D. Baldwin, Economic Statecrafi. Princeton University Press, 1985, p. 341.

¢ J. Monnet, Memoirs. London: Collins, 1978, p. 289.



6 Partl

entirely different from the EU’s initial goal of prosperous neighbours sharing the
common values of human rights, democracy and the rule of law.’

The Lisbon Treaty was a compromise reached after the failure of a more
ambitious Treaty establishing a Constitution for Europe in 2004. One of the major
areas of compromise was EU foreign policy. Despite the formal abolition of the
“pillars”, the Lisbon Treaty in fact has preserved the “second pillar” via special rules
for the Common Foreign and Security Policy (CFSP). Furthermore, these rules have
been rather restrictive concerning the role that supranational institutions are to play
in this policy area. The Lisbon Treaty foresaw limited competences for the EP in
terms of this policy area, which was in contrast with the EP’s generally enhanced
role in other aspects of EU foreign policy. However, post-Lisbon practice has
revealed that the actual role that the EP has been playing regarding EU external
relations, including the CFSP, has been far more diverse and extensive that the
Lisbon Treaty suggested.

This research provides a study of the role that the EP has been playing in the
EU external relations of the post-Lisbon period. With reference to the particular
empirical case-study of EU-Ukraine relations, this research demonstrates the
growing role that the EP has been playing concerning the security aspects of the EU
foreign policy. The research is conducted at two levels. At the empirical level, it
focuses on the particular case of EU-Ukraine relations and deals with the EP’s
behaviour in the context of the specific challenges that this case presented. At the
analytical level, the research is aimed at placing the empirical results of this
particular case-study into the wider context of the EP’s post-Lisbon evolution, with
particular focus on its role with regard to the CFSP. From the legal perspective, the
research examines the correlation of the EP’s behaviour with the formal legal rule
as provided for by the Lisbon Treaty. Furthermore, it has studied the mechanisms
and strategies that the EP has been using for the enhancement of its position
concerning other EU foreign policy actors within the period of time involved.

In its structure, the dissertation consists of two parts. The first part includes
the premises of the research, its background, an overview of the published articles
and conclusions. Part I begins with the objectives and limitations of the research, the
methodological framework and the reasons for the selection of the EU-Ukraine
relations for the empirical case study. Next, the background debate is provided,
which deals with the qualities of the EU as a sui generis international actor as well
as with the EP’s evolving role regarding the EU’s international performance. This is

7 Communication from the Commission to the Council and the European Parliament “Wider Europe—
Neighbourhood: A New Framework for Relations with our Eastern and Southern Neighbours” COM(2003) 104 final
of 11.3.2003, p. 1.
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followed by a separate chapter that provides the reasons for the selection of the topics
for the articles, brief overviews of each and an explanation of the ways in which they
are interconnected. The first part is then summarised by the conclusions, which lay
out the major results of the entire research. The second part consists of the six articles
that make up the central element of the research.
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2. RESEARCH PREMISES

This chapter deals with the premises of the research and consists of five sections.
The first provides the overview of the literature and explores the current state of
debate on the topic of the research. The second section consists of three subsections,
which highlight a) the existing research gap; b) the focus of this research; and c) the
research questions. The third section accentuates the added value of this research.
Section four establishes the methodological framework, and section five explains
the reasons for the selection of EU-Ukraine relations as an empirical case study.

2.1. Overview of the literature and the current state of debate.

As of 2001, there were a total of 583 academic publications dedicated to the EP.?
Two peaks in the number of studies coincided with the first direct elections to the
EP in 1979 and with the post-Maastricht “democracy deficit” debate of the 1990s.°
Before the 1990s, the academic literature was mostly fragmentary, although it
included a few focused studies dealing with separate aspects of EP’s status.'” The
first systematised substantial studies of the EP were published in the middle of 1990s
and included works by Westlake,'' Ramsay,!? Jacobs, Corbett & Shackleton'® and a
number of others. However, these studies were mostly limited to four particular
areas: 1) the EP’s general development and functioning; 2) EP elections; 3) the EP’s
internal organisation; and 4) the EP’s inter-institutional bargaining.'*

Certainly, the topic of the EP was also covered by literature dealing with the
EU institutional, political and legal systems on a wider scale, well-known examples
being works by Hartley,'> Craig,'® Evans,!” etc. In terms of the focus on the EP, these
studies, however, mostly followed the above-mentioned four areas. This trend was
also preserved by the next generation of books, issued at the turn of the millennium. !

8 S. Hix, T. Raunio, and R. Scully, “Fifty Years On: Research on the European Parliament”, Journal of Common
Market Studies 2003, 41(2): 191-202, p. 192.

® Ibid, p. 193.

10°J, Fitzmaurice, The Party Groups in the European Parliament, London: Saxon, 1975; J.-P. Jacqué, R. Bieber, V.
Constantinesco, and D. Nickel, Le Parlement européen, Paris: Economica, 1984; P. Scalingi, The European
parliament : the three-decade search for a united Europe, Aldwych 1980.

"' M. Westlake, 4 Modern Guide to the European Parliament. London: Pinter, 1994

12 R. Ramsay, The Role of the European Parliament. Legal Aspects of Integration in the European Union. Deventer,
1997.

13 F. Jacobs, R. Corbett, and M. Shackleton, The European Parliament, Gale Group, 1992; F. Jacobs, R. Corbett, and
M. Shackleton, The European Parliament, John Harper Publishing, 1995.

148, Hix et al. (2003), op. cit., p. 193.

15 T. Hartley, The Foundations of European Union Law, London, 1998,

16 P, Craig & G. de Burca, EU Law: Text, Cases, and Materials, OUP, 1998

17 A. Evans, A Textbook on European Union Law, Oxford, 1998.

13 J. Blondel, R. Sinnott, and P. Svensson, People and parliament in the European Union: participation, democracy,
and legitimacy, Clarendon 1998; P. Mathijsen, 4 guide to European Union law, Sweet & Maxwell 1999; R. Katz, &



Research premises 9

After Maastricht, two strands of literature rapidly grew in popularity, both of
which deserve separate attention. The first was literature dedicated to the
“democracy deficit” debate, which was part of a wider-scale debate dealing with the
constitutionalisation of the EU legal order. For this literature, the EP was one of the
major focuses due to its unique status in the EU institutional system from the
perspective of the legitimacy of the EU legal order and its democratic qualities. Few
examples from the vast amount of this scholarship can be mentioned here, but
Eriksen, and Fossum,'” Devuyst,?’ Hartley,?' Kreppel?? Lenaerts K. et al,>* Lodge,**
Mancini,? Nettesheim,?® Weiler?’ stand out, among many others. The second strand
was literature dedicated to EU external relations. Here, the EP was not usually the
focus of the study due to its relatively modest role in this policy area, although there
were exceptions.?® Most scholarship was limited to specific case-studies, in which
the EP’s behaviour was crucial for the entire case from one perspective or another.?’
Examples include case studies of EU relations with China,*® Turkey,’! etc.

The post-Nice debate about the need for a new quality for the European Union
caused a new wave of EP studies. Moreover, one could observe an increasing level
of synergy between different strands of literature in the debate dealing with the role
of the EP, with works by Costa,*?> Judge & Earnshaw,’* Maurer & Wessels*
Rittberger,® Hix,*® and Lord®’ being examples. Within this period, the studies

B. Wessels, The European Parliament, national parliaments, and European integration, OUP, 1999; P. Craig, G. de
Burca, EU law : text, cases, and materials, OUP, 2002.

19 E. Eriksen, & J. Fossum, Democracy in the European Union. Integration through Deliberation? London: Routledge,
2000.

20Y. Devuyst, The European Union at the Crossroads. The EU's Institutional Evolution from the Schuman Plan to
the European Convention, Peter Lang, 2003.

2 T. Hartley, Constitutional Problems of the European Union, Oxford, 1999.

22 A. Kreppel, The European Parliament and Supranational Party System, Cambridge University Press, 2001.

2 K. Lenaerts, P. van Nuffel, R. Bray, E. de Smijter, Constitutional Law of the European Union. L., 1999.

24 Lodge J. Strengthening the European Parliament and its Alternatives. — Marburg: Metropolis Verlag, 1997.

25 G. Mancini, Democracy and Constitutionalism in the European Union, Oxford, 2000.

26 M. Nettesheim, “Developing a Theory of Democracy for the European Union”, Berkeley Journal of International
Law 2005, 23(2), pp. 358-400.

27']. Weiler, “The Transformation of Europe”, The Yale Law Journal, 1991, 100(8), pp. 2403-2483; J. Weiler,
“European Neo-constitutionalism: in Search of Foundations for the European Constitutional Order”, Political Studies,
1996, XLIV, pp. 517-533.

28 E. Baron Crespo, CFSP: the View of the European Parliament, Maastricht, 1996.

2 V. Donatella, European foreign policy and the European Parliament in the 1990s: an investigation into the role
and voting behaviour of the European Parliament's political groups, Ashgate 2000.

30Y. Lan, “The European Parliament and the China-Taiwan Issue: An Empirical Approach”, European Foreign
Affairs Review, 2004, 9, pp.115-140.

31'S. Krauss, “The European Parliament in EU External Relations: The Customs Union with Turkey”, European
Foreign Affairs Review, 2000, 5, pp. 215-237.

32.0. Costa, Le Parlement européen, assemblée délibérante. Brussels: 2001.

3 D. Judge, & D. Earnshaw, The European Parliament, Basingstoke: Palgrave, 2003.

3% A. Maurer & W. Wessels, Das Europdische Parlament nach Amsterdam und Nizza: Akteur, Arena oder Alibi?
Baden-Baden: Nomos, 2003.

35 B. Rittberger, Building Europe's Parliament: Democratic Representation Beyond the Nation State, OUP, 2005.

36 8. Hix, The Political System of the European Union, London: Palgrave, 2005.

37 Ch. Lord, A Democratic Audit of the European Union, Palgrave —~Macmillan, 2004.
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predominantly tackled the role that the EP played from the perspective of the EU’s
own system, concentrating on the EP’s evolving role within EU legislative and
budget processes.*® At the same time, academia also offered a growing number of
studies dealing with EU external relations®® as well as the role that the EP played
within this policy area.*’

This period was also characterised by increasing numbers of publications
dedicated to the CFSP,*! studying the practical experience of policy implementation
within this “pillar** as well as providing a wider theoretical perspective.*
Furthermore, this debate provoked the appearance of studies of the role that the EP
was playing in this policy area.* In parallel, there has been a boom in the literature

dealing with EU external governance,* concepts of “Normative Power Europe”,*

civilian*’ and “soft power”,*® as well as the literature dealing with the application of
democratic conditionality.*’ This literature was often based on the success of the EU

enlargement policy,’® as well as on the successful practice of the application of

38 J. Monar, “The Finances of the Union’s Intergovernmental Pillars. Tortuous Experiments with the Community
Budget”, JCMS, 1997, 35, pp.57-78; A. Maurer “The Legislative Powers and Impact of the European Parliament”,
JCMS, 2003, 41(2), pp. 227-247; A. Kreppel, “What Affects the European Parliament’s Legislative Influence?”
JCMS, 1999, 37(3), pp. 521-538; G. Tsebelis, C. Jensen, A. Kalandrakis & A. Kreppel, “Legislative Procedures in the
European Union: An Empirical Analysis”, British Journal of Political Science, 2001, 31(4), pp. 573-599.

3 P. Koutrakos, EU International Relations Law, Hart publishing, 2006.

40 L. Bartels, Human Rights Conditionality in the EU’s International Agreements, OUP, 2005; E. Fierro, The EU’s
approach to Human Rights Conditionality in Practice, The Hague, Martinus Nijhof, 2003.

41 P. Koutrakos, Trade, Foreign Policy and Defence in EU Constitutional Law, Hart publishing, 2001; R. Tiersky,
Europe today: national politics, European integration, and European security, Rowman & Littlefield 2004; M.
Trybus, European union law and defence integration, Hart Publishing 2005.

42 Between Vision and Reality: CFSP's Progress on the Path to Maturity, S. Duke (ed.) EIPA 2000 (2).

43 K. Raube, “Efficiency and Democracy in CFSP/ESDP — The Institutional Set-up of the Constitutional Treaty”, in
Europe — The Global Challenge, Kuklinski A., Pawlowski K. (eds.) Wyzsaka Szkola Biznesu — National Louis
University (Nowy Sacz), 2005, pp. 151-160.

4 S, Stavridis, “The CFSP/ESDP, Parliamentary Accountability, and the ‘Future of Europe’ Convention Debate”,
Working Paper No. 42, 2003; U. Diedrichs: “The European Parliament in CFSP: More than a Marginal Player?” in
The International Spectator, 2004, 39(2); B. Crum “Parliamentarization of the CFSP through informal institution-
making? The fifth European Parliament and the EU High Representative,” Journal of European Public Policy, 2006,
13(3), pp. 383-401; The ‘Double Democratic Deficit’: Parliamentary Accountability and the Use of Force under
International Auspices, H. Born, & H. Hangii (eds), Aldershot: Ashgate, 2004.

4 The Europeanization of Central and Eastern Europe, F. Schimmelfennig & U. Sedelmeier (Eds.), Ithaca & London:
Cornell University Press, 2005. J. Kelley, Ethnic Politics in Europe: The Power of Norms and Incentives, Princeton
University Press, 2004.

46 I. Manners, “Normative Power Europe: A Contradiction in Terms?” JCMS, 2002, 40(2), pp.235-258.

4TM. Telo, Europe: a Civilian Power? European Union, Global Governance, World Order, Palgrave, 2006.

48 J. Nye, Soft Power: The Means to Success in World Politics. New York: Public Affairs, 2004.

4 The European Union and Democratization, P. Kubicek (ed.), London: Routledge, 2003. F. Schimmelfennig & U.
Sedelmeier, “Governance by conditionality: EU rule transfer to the candidate countries of Central and Eastern
Europe”, Journal of European Public Policy, 2004, 11(4), pp.661-679; J. Hughes, G. Sasse, & C. Gordon,
Europeanization and regionalization in the EU's enlargement to central and eastern Europe: The myth of
conditionality, Palgrave Macmillan 2004.

S0 F. Schimmelfennig & U. Sedelmeier, The politics of European Union enlargement : theoretical approaches,
Routledge 2005; Spreading Democracy and the Rule of Law? The Impact of EU Enlargement on the Rule of Law,
Democracy and Constitutionalism in Post-Communist Legal Orders, W. Sadurski, A. Czarnota, & M. Krygier (eds.),
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conditionality for EU relations with countries outside Europe.®! In this context, the
studies of the EP’s role as “the champion of European values™?
impulse.’® With the intensification of the debate regarding the upgrade of the EU’s
international role, its foreign policy was increasingly often explored from the
constitutional perspective,> thus emphasising the growing synergy of the approach
towards study of this policy area. Certainly, this perspective triggered additional
interest in the role that the EP had in EU external relations,>® including the CFSP.%¢

received another

For the post-Lisbon debate, EU external relations became one of the central
topics, with a rapidly growing number of special research papers.®’ The focus on the
EP’s role in EU external relations became a clear trend, with a common approach
being the inclusion of special chapters on the EP in recent books.*® In addition to the
debate on a new role for the EP in EU international agreements,> academic literature
actively covered the “parliamentarisation” of the CFSP, providing insight into the
EP’s relations with the other elements of the post-Lisbon institutional system for the
CFSP.%° Furthermore, there was also an increase in research dedicated to different
aspects of the EP’s direct involvement in relations with third countries.®! Frequently,

31'S. Stavridis, “Democratic Conditionality Clause, Use of Sanctions and the Role of the European Parliament in the
Euro-Mediterranean Partnership: A Preliminary Assessment’, Agora Without Frontiers”, A Quarterly Journal of
International Economy and Politics, 2004, 9(4), pp. 288-306.

52 The European Parliament as a champion of European values, Brussels, 2008.

3 S, Bailer & G. Schneider: “The power of legislative hot air: Informal rules and the enlargement debate in the
European Parliament”, The Journal of Legislative Studies, 2000, 6(2), pp. 19-44.

3% EU Foreign Relations Law: Constitutional Fundamentals, M. Cremona & B. de Witte (Eds.), Oxford: Hart, 2008.

55 D. Thym, “Parliamentary Involvement in European International Relations” in EU Foreign Relations Law:
Constitutional Fundamentals, M. Cremona & B. de Witte (Eds.), Oxford: Hart, 2008, pp. 201-232.

%6 K. Raube, “European Parliamentary Oversight of Crisis Management”, in The European Union and Crisis
Management, S. Blockmans (ed.) T.M.C. Asser Press (The Hague), 2008, pp. 181-200.

57 The European Union’s external relations a year after Lisbon, P. Koutrakos (ed.), Cleer working papers 2011/3.
Asser Institute , 2011; P. Eeckhout, EU external relations law, OUP, 2011; New Approaches to EU Foreign Policy,
M. Wilga, & 1. Karolewski (eds.) Routledge, 2014.

58 R. Passos, “The European Union’s external relations a year after Lisbon: a first evaluation from the European
Parliament” in The European Union’s external relations a year after Lisbon, P. Koutrakos (ed.), Cleer working papers
2011/3. Asser Institute , 2011, pp.49- 56; K. Raube “Parliamentarisation Approach: Parliamentary Control in EU
Foreign Policy”, in New Approaches to EU Foreign Policy, M. Wilga, & 1. Karolewski (eds.) Routledge, 2014, pp.
125-141.

59'Y. Devuyst, “The European Parliament and International Trade Agreements: Practice after the Lisbon Treaty” in
The European Union in the World: Essays in Honour of Marc Maresceau, 1. Govaere, E. Lannon, P. van Elsuwege,
& S. Adam, (eds.). Leiden/Boston: Martinus Nijhoff Publishers, 2014, pp. 171-189.

0 E. Wisniewski, “The Influence of the European Parliament on the European External Action Service”, European
Foreign Affairs Review, 2013, 18 (1), pp. 81-101; K. Raube, “Democratic accountability and EU diplomacy: the
EEAS and the role of the European Parliament”, in The European External Action Service - European Diplomacy
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the focus has been on the parliamentary diplomacy;** however, contemporary
research on the EP’s international role is not limited to this topic.%

2.2. The research gap and the research focus.

2.2.1. The existing research gap.

There are three major lacunae that this research recognises. The first is the case of
EU-Ukraine relations itself; the second is the effect that this case has had and may
have for the development of the institutional system of EU external relations; the
third is the influence that the Russian war in Ukraine may have for a transformation
in the EU system of external relations. Due to the fact that the event analysed took
place recently, there is currently an insufficient quantity of academic literature
addressing any of these issues. From the legal perspective, these lacunae can be
addressed by a comparative analysis between the EP’s actual performance and the
formal Lisbon framework, which then raises the issue of the legal instruments and
mechanisms utilised for the post-Lisbon transformation of the EP’s status. This
perspective is also insufficiently explored in the current academic literature.

Although EU-Ukraine relations have been the focus of a number of research
papers,* the significant role that the EP played during the Association Agreement
negotiations remains under-studied. It is a complex case, one which simultaneously
encompasses a number of layers and policy areas from sectorial economic
cooperation to the external democratisation of Ukraine. Furthermore, this case has
revealed a number of new trends for the EP’s engagement in EU external relations.
These trends are of academic interest, as is the study of this extraordinary case in its
entirety.

The post-Lisbon institutional system for EU external relations is still
undergoing its formation. Following the pattern of “incomplete contracting,”®® the
Lisbon Treaty just outlined the system’s major features, traditionally leaving the
details for elaboration by the institutional actors themselves. Thus, these are
supranational institutions that have to solve the problems arising due to incomplete

82 Parliamentary Cooperation and Diplomacy in EU external relations, K. Raube, J. Wouters & M. Miiftiiler-Bac
(eds.) Edward Elgar, Cheltenham, UK, 2017; Parliamentary Diplomacy in European and Global Governance S.
Stavridis (ed.), London, Brill- Nijhoff, 2017.

6 L. Redei, Normative Parliamentarians: the European Parliament’s Role in the EU’s Foreign Policy Progress, Phd
thesis, Central European University, Budapest, Hungary, 2013

% T. Casier, “The EU's two-track approach to democracy promotion: the case of Ukraine”, Democratization, 2011,
18(4), pp.956-977; A. Dimitrova & R. Dragneva, “Constraining external governance: interdependence with Russia
and the CIS as limits to the EU's rule transfer in the Ukraine”, Journal of European Public Policy, 2009, 16(6), pp.853-
872, A. Dimitrova & R. Dragneva, “Shaping Convergence with the EU in Foreign Policy and State Aid in Post-Orange
Ukraine: Weak External Incentives, Powerful Veto Players”, Europe-Asia Studies, 2013, 65(4), pp.658—681.

93], Stacey, Integrating Europe: Informal Politics and Institutional Change, OUP, 2010, p. 34-58.
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contracting.®® From this perspective, the EP’s behaviour has always been a factor
influencing its institutional future in the open-ended European integration process.®’
Indeed, despite the limited extension of its competences within the CFSP by the
Lisbon Treaty, the EP has managed to strengthen its scrutinising position regarding
all three major elements of the post-Lisbon system of the CFSP — the HR, the EEAS
and the Union’s delegations®® to a much greater degree than the Lisbon Treaty
suggested. This enhancement was mostly facilitated by informal practices and inter-
institutional agreements. Certainly, this development implies a high level of
flexibility of the entire system, thus stressing the possibility of further modifications.
In this context, the trends begun by the EP’s performance in the Ukrainian case may
well have considerable impact on its further evolution.

There is a final point to make here. In the new millennium, the concept of
security has been reassessed. Today, security challenges are increasingly frequently
associated with a combination of different civilian factors, burdened by military or
police components, such as terrorism threats, civil conflicts, piracy, etc. The
example of the Russian “hybrid” war in Ukraine with the synergy employed in its
warfare has evidently demonstrated the growing irrelevance of the current split in
EU foreign policy as well as the anachronism of a separate status for the CFSP. From
this perspective, the shock from the Russian military engagement in Ukraine could
well be a catalyst for the transformation of this policy area, yielding a more advanced
role for the EP. Furthermore, it was the EP’s intensive debate on the security issues
in this case that has revealed its growing ambition vis-a-vis the CFSP.

2.2.2. The focus of the research.

This section provides the fine-tuning of the focus of this research. It begins with a
wider picture and then narrows down to the main point. Although the Lisbon Treaty
enhanced the influence in EU foreign policy of both Member States’ national
parliaments and the EP, the role of national parliaments lies beyond the focus of this
research. As was emphasised, supranational integration triggered
parliamentarisation at both the EU and domestic level, resulting in the strengthening
of domestic oversight mechanisms® especially in Eurosceptic environments,” as the

% M. Pollack, “The New Institutionalism and EC Governance: The Promise and Limits of Institutional Analysis,
Governance”, An International Journal of Policy and Administration, 1996, 9 (4), pp.429-458, p. 435.

7S, Krauss, (2000), op. cit., p. 219.

68 S. Duke, “The Lisbon Treaty and External Relations”, Eipascope, 2008,1 p. 13 <http://www.eipa.eu>

 Ph. Kiiver, The national parliaments in the European Union : a critical view on EU constitution-building, Kluwer
Law International, 2006.

70 F. Cheneval, S. Lavenex & F. Schimmelfennig, “Demoi-cracy in the European Union: principles, institutions,
policies”, Journal of European Public Policy, 2015, 22(1), pp.1-18, p. 12
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national parliaments “fought back”.”! However, study of the new role of the national
parliaments, whilst rewarding,”® represents a separate research agenda.

Regarding the EP, the current academic debate emphasises the two major roles
that it plays in EU external relations: institutional and international.”” The
institutional role implies the EP’s interaction with other EU foreign policy actors,
and the international role refers to its direct engagement with other international
actors (countries and international organisations).”* This research supports this
classification as it reflects major differences between the actors, aims and
instruments involved. However, there is a need for a closer look due to the fact that
the EP’s roles and functions within this division also differ considerably, as do the
goals of the EP’s involvement, its competences and interaction practices.
Furthermore, there is another reason for a more detailed classification of the EP’s
activities as while a number of them are purely political with little or no legal
regulation, others are well regulated at different levels of EU law, which provides
opportunities for legal analysis.

Against the background of a general aim to stress that usually all the roles that
the EP plays in EU foreign policy are mutually reinforcing and contribute to its
evolving role within this policy area, it is important to note that all these roles are
rather independent phenomena and often with different origins, different
mechanisms of engagement and certainly different outcomes. Therefore, to set the
focus of this particular research I need to provide a rather wide picture of the roles
that the EP plays in the EU foreign policy as a whole. Subsequently, I will specify
the exact area of interest.

Concerning the EP’s international performance, it is possible to separately
stress a number of different roles that the EP is involved in. First of all, there is
“parliamentary diplomacy”, which implies the direct contact of MEPs with foreign
executives. This practice includes both MEP visits to different capitals and visits of
foreign executives to the EP. In addition to symbolically stressing the independent
international role of the EP, their speeches within the walls of the European
Parliament also provide opportunities to raise issues of concern from the EP’s own
agenda that MEPs may have regarding a particular country. The second role is the
EP’s involvement in different kinds of election oversight missions. Finally, the third
is the inter-parliamentary cooperation that the MEPs take part in. The practice

"I'T. Raunio, & S. Hix, “Backbenchers learn to fight back: European integration and parliamentary government”, West
European Politics, 2000, 23(4), p.142-168; J. O'Brennan & T. Raunio, National parliaments within the enlarged
European Union : from 'victims' of integration to competitive actors? Routledge, 2007.

2.S. Bulmer (2009) op. cit., p. 319.

3 L. Redei, (2013), op. cit., p. i.

™ Ibid.



Research premises 15

includes both bilateral and multilateral formats. The largest and most influential
inter-parliamentary assemblies include the ACP-EU,” the PA-UfM’® EUROLAT,”’
and EURONEST.”® A separate phenomenon is the EP’s cooperation with the
national parliaments of the Member States in CFSP matters.” Although this is not
strictly international, it still stresses the international status of the EP as it is based
on its collaboration with the parliaments of sovereign states. Furthermore, this status
is emphasised by the goal of this cooperation, as it has been designed to strengthen
the EU’s international performance.

The international role of the EP is important and sophisticated, and it is an
interesting phenomenon of its own. This role certainly reinforces the EP’s
performance within the EU institutional system as well as contributes greatly to the
international identity of the EP. Therefore, this research refers to this role as well as
to a number of separate international activities of the EP in the context of EU-
Ukraine relations. However, the EP’s international role is not the main focus of this
research. From the perspective of this research, the EP’s international role is viewed
as mostly or even exclusively as a political phenomenon, which hardly enjoys any
regulation within a formal legal framework. Therefore, this research views this EP’s
role as an important background element, which, nonetheless, exists in parallel with
the developing post-Lisbon system of EU external relations as well as with the
evolution of the EP’s institutional role within this system.

One interesting fact is that within its institutional role the EP performs a
number of different functions, which include a socialisation effect, the EP’s role in
the budgetary process, its role as a “grand debate forum” or an “idea market” and its
role as an institutionalised actor for shaping EU foreign policy and scrutinizing its
implementation, etc. Certainly, all these perspectives are interrelated and mutually
reinforcing; however, it is important to mention that the EP’s functions as an
institution for socialisation also lie outside the main focus of this research, as does
its role in the budgetary process, although the EP has been using the financial
instruments to enhance its role in EU foreign policy and “the budget stick really

works”.80

At the centre of this research lies the post-Lisbon engagement of the EP in EU
external relations in the context of the CFSP. The core area of interest is the post-

75 Africa Caribbean Pacific - European Union Joint Parliamentary Assembly.

76 Parliamentary Assembly - Union for Mediterranean.

7 Euro-Latin American Parliamentary Assembly.

78 EURONEST Parliamentary Assembly.

™ J. Wouters & K. Raube, “Europe's Common Security and Defence Policy: The Case for Inter-Parliamentary
Scrutiny”, Leuven Centre for Global Governance Studies 2012, Working Paper No 90, p. 8.

80 L. Redei, (2013), op. cit., p. 73.
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Lisbon evolution of the EP’s institutional role, resulting in its enhancement within
this policy area. With reference to the empirical case-study of the EP’s performance
in EU-Ukraine relations, this research studies the phenomenon of the EP’s growing
role as an agenda-setter for EU relations with a target country as well as the
instruments that the EP utilises to influence other EU foreign policy actors. The legal
perspective of this research examines the correlation of the EP’s actions with the
formal Lisbon framework for the CFSP as well as the instruments that the EP relies
upon for the enhancement of its role.

The results of the EP’s actions are not central to this research. Neither is the
correlation between the EP’s actions and the actual policy outcomes. In this regard,
reference can be made to the literature on the subject, which emphasises the absence
of immediate and direct effects of institutions on public policy. As was stressed, “the
causal chains between institutional arrangements and substantive policy are indirect,
long, and contingent”.8! Other research supporting these findings emphasises that
“the disentanglement of institutional effects is particularly difficult in multilevel and
multicentered institutional settings, characterised by interactions among multiple
autonomous processes.”®? The institutional system for EU foreign policy fits this
description precisely.

2.2.3. The research questions.

In the wider perspective, this research seeks to answer the following question: what
are the pivotal factors that facilitated the post-Lisbon enhancement of the EP’s
institutional role for the CFSP?

This research utilises the historical institutionalism methodology; thus, it also
follows a specific research pattern with interest in specific cases,® which represent
empirical puzzles® that deviate from the theoretically predicted standard or normal
development of affairs. This leads to the fact that this type of research focuses on a
limited number of cases and does not tend to offer generalisations from the results
acquired. On the other hand, this type of research is usually more specific, since it
cares for nuances and thus provides more detailed results.®

81 Do Institutions Matter? Government Capabilities in the United States and Abroad, R. Weaver & B. Rockman (eds.),
Washington, Brookings, 1993.

82 J. March & J. Olsen, “Elaborating the “New Institutionalism”, in The Oxford Handbook of Political Institutions, S.
Binder, R. Rhodes, & B. Rockman, (eds.), 2008, p. 6. http://www.oxfordhandbooks.com/view/10.1093/
oxfordhb/9780199548460.001.0001/0xfordhb-9780199548460-¢-1

8 S. Steinmo, “What is Historical Institutionalism?” in Approaches and Methodologies in the Social Sciences A
Pluralist Perspective, D. della Porta & M. Keating (eds.), Cambridge University Press, 2008, pp. 118-138, p. 134

84 K. Thelen, “Historical Institutionalism in Comparative Politics”, Annual Review of Political Science, 1999, 2, pp.
369-404, p. 373

85 Ibid, p. 372-374.
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Following the above pattern, this research is inductive as it begins with the
particular case of the EP’s involvement in EU-Ukraine relations. The issue here is
the intensive EP debate on CFSP matters, which evidently exceeds the limited
consultative role that the EP supposedly has for this policy area. Furthermore, after
the commencement of the Ukrainian crisis at the end of 2013, the EP has frequently
made security issues a central part of its involvement and places them into the wider
context of bilateral relations, which does not correspond to the current separate status
of the CFSP. A wider look at this phenomenon reveals the fact that after 2009 the
EP has enhanced its position in the CFSP considerably further than the provisions
of the Lisbon Treaty foresaw.

My research question has two perspectives, empirical and analytical. At the
empirical level, the research aims at studying the EP’s institutional performance in
a specific case of EU-Ukraine relations. Thus, the research question here is: What is
the institutional role that the EP played in the particular case of the EU relations
with Ukraine?

At the analytical level, the research places the empirical results into the wider
picture of the post-Lisbon institutional set-up in an endeavour to answer the
following questions:

- How does the EP’s performance in this case correlate with the general post-
Lisbon enhancement of the EP’s role in EU foreign policy, particularly in the CFSP?

- How does this role correlate with the post-Lisbon legal framework for the
EP’s engagement in EU external relations?

- What legal instruments have been utilised for the EP’s promotion in the area
of EU foreign policy after the Treaty of Lisbon?

2.3. The added value of this research.

This research deals with a topic which remains insufficiently explored by the
existing academic literature. Furthermore, this dissertation provides three tangible
contributions to the debate. The first is empirical and is aimed at covering the
existing gap in the studies by investigating the particular case of EU-Ukraine
relations. This case is of specific academic interest due to its extraordinary and
compound nature, one which reveals the variety of roles available for the EP in EU
relations with third countries.

The second contribution is theoretical and is aimed at placing the empirical
results of the particular case into the wider picture of the post-Lisbon evolution of
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the EP’s role in EU external relations. The particular focus here is the CFSP,
although due to the compound nature of both the empirical case and the EU external
relations system this research naturally also covers other areas.

The third contribution is connected with the format of this research, which is
inter-disciplinary, covering both legal and political perspectives. The research aims
to specify the role of law as a regulator of political processes, rather than treating it
as “the functional handmaiden of political actors”,%® thus, the research is not limited
by positive law, exploring the regulative values of other factors involved. The
research addresses two central issues of the contemporary institutionalist agenda:
understanding of the mechanisms of institutional change, and the need to
comprehend the role of ideas in this process.®’

By fulfilling these three functions, the research aims to provide an insight into
the mechanisms underpinning the post-Lisbon evolution of the EP in the CFSP. The
research therefore contributes to a better understanding of the current
transformations within the EU institutional system, in particular those concerning
the EP.

2.4. Methodology

This research is inter-disciplinary, a result of a number of factors. EU phenomena
are usually multi-dimensional and are traditionally studied from the perspective of
several disciplines in the social sciences. Furthermore, despite their functional
differences, law, economics and politics are stable sub-systems, which are closely
interconnected and interrelated.®® The classical legal dogmatic approach towards the
study of institutions is today claimed to be “unpalatably formalistic and old-
fashioned.”® Indeed, the first steps within this project, which were mainly associated
with doctrinal research methodology, swiftly revealed the boundaries of this
approach. Against this background, “law in context” approaches provide a wider
methodological toolkit to overcome such stalemates.”

86 J. Shaw, & J. Hunt, “Fairy Tale of Luxembourg? Reflections on Law and Legal Scholarship” in European
Integration in Reflections on European Integration: 50 Years of the Treaty of Rome, D. Phinnemore & A. Warleigh-
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87 8. Steinmo, (2008), op. cit., p. 129.

8 M. King & Ch. Thornhill, Niklas Luhmann’s Theory of Politics and Law, Palgrave, 2003, p. 3-5.

8 G. Drewry, “Political institutions: legal perspectives”. in 4 New Handbook of Political Science, R. Goodin & H.-D.
Klingemann (eds.), OUP, 1996, pp. 191-204, p. 191

% T. Hervey, R. Cryer, B. Sokhi-Bulley and A. Bohm, Research Methodologies in EU and International Law, Hart
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The general methodological approaches affecting this research can be referred
to as “law and political science”.”! The selection of this methodological approach
followed from the specific topic of the research, the study of a particular institution
in the dynamic context of the evolution of the EU, as well as the context of the EU’s
performance in the international arena. Due to the considerable importance of
political components in the EP’s behaviour, which quite often prevails over legal
reasoning, the study of the EP outside the political context would hardly be possible.
Furthermore, this approach “seeks to bring together understanding of the EU or
international order as a legal system and as a political system”.”? Thus, the legal
dogmatic methodology was utilised mainly from the perspective of de lega lata —
that is, for the identification of the current legal framework regulating the EP’s
engagement in EU external relations.

When considering the methodologies employed in more detail, it should be
noted that due to the structure of the research (article-based) and the perspective that
it provides, the study was carried out utilising a number of different methodological
approaches. However, such pluralism is usually considered to enrich analysis and is
thus welcomed for social science projects.”® In particular, the methodological
approaches laid out below may be identified as having influenced the research set-
up. At the same time, they constitute methodological perspectives that could have
been assigned a more dominating role for the whole research project.

The research certainly has a close connection to constitutionalism. This
approach has been used for many years for describing the European integration
process”™ and for studies of the EU institutional system. More widely,
constitutionalism has been recognised as a “deeply contested but indispensable
symbolic and normative frame for thinking about the problems of viable and
legitimate regulation of the complexly overlapping political communities of the
post-Westphalian world”.”> Moreover, it is the reference of constitutionalism to
“democratic theories” and the liberal model of governance®® that is critical for the
study of the EP’s current institutional role. The core of the entire project is the supra-
national application of the principles of democracy, which is usually associated with

! Ibid, p. 78.

%2 [bid.

%3 J. Friedrichs & F. Kratochwil, “On Acting and Knowing: How Pragmatism Can Advance International Relations
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constitutionalism.”” In this sense, the research supports the interconnection between
the issues of legality and of optimal institutional arrangements.”®

The EU’s promotion of human rights, democracy and the rule of law
worldwide” provides another perspective affecting the research, a perspective that
has been defined as cosmopolitanism “with a somewhat constitutionalist flavour.”!%
The universal nature of the these values emphasises Europe’s perception of itself as
a (liberal) vanguard, “characterised by (liberal) European values, which liberals are
bound to protect worldwide!?! Therefore, the EU’s assumption of the role of a
guarantor of these values within and beyond its borders implies its reference to the
realm of morality — “by contrasting nationalism, racism, terrorism and poverty as
antagonistic and external to the principles of liberty, solidarity and diversity as
positive and internal.”'®? The research also produces critical perspectives as it
questions the current institutional set-up of the CFSP. In addition to a rather
straightforward reference to the democratic oversight over the CFSP, the research
also questions the EU’s actual performance in a number of crisis situations,
simultaneously stressing the existing institutional drawbacks as one of the reasons
for the problematic performance. Moreover, the research provides a critical analysis
of the CFSP institutional system in the context of the goals for this policy area as
they are set out by the Lisbon Treaty.

This research has also been influenced by the ideas of social constructivism.
Social constructivism is considered to be a “meta-theoretical approach to the study
of social phenomena,”' as it perceives legal and political categories to be socially
constructed.'™ Thus, constructivism is often perceived as a general philosophical'®
and social theory,'” and constructivism can therefore hardly be omitted from a

°7 1. Pernice, “Multilevel Constitutionalism and the Crisis of Democracy in Europe”, European Constitutional Law
Review, 2015, 11, pp. 541-562. R. Dworkin, “Constitutionalism and Democracy”, European Journal of philosophy,
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research project like this. In a more narrow sense, constructivism offers a useful
methodological perspective for the research by perceiving law as an important part
of the identity-building process, since the actors derive views of their interests and
identities from their relations with law.!?” Furthermore, constructivism stresses the
role that “rules, principles, norms of behaviour, and shared beliefs” play in the
perception of the world and in the formation of one’s goals and the strategies
employed to achieve them.!®

practices, which are also recognised as socially constructed basing on the shared
109

This is also true of institutions and institutional

sense of what is appropriate.

However, the major theoretical framework that this research utilises is new
institutionalism. This approach is well recognised as a suitable approach for inter-
disciplinary research dealing with institutional design''” that brings together law and
politics in EU studies.!'! In terms of the correlation between the constructivism and
the new institutional approaches, Bache et al. place them on different levels: new
institutionalism is placed on the level that seeks to explain the EU as a political
system. Constructivism, however, is offered as one of the critical perspectives for
understanding the EU as a social construct,'!?
social construct “within which various actors confront each other in institutionalised

settings.”!'!® Indeed, this correlation between constructivism and institutionalism is

since the EU is often recognised as a

pretty straight-forward as institutionalism emphasises the endogenous nature and
social construction of political institutions.'!* In this context, law plays an important
role from the perspective of both approaches, as it underpins the entire system.
Reference to the political integration within the EU through law leads back to
constitutionalism in the sense of “rendering the EU more state like”,!'> the approach
which remains persistent in contemporary EU scholarship.

The convenient starting point and most general point of the new
institutionalism is that, once created, institutions “take on a life of their own.”!!®
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They are autonomous “political actors in their own right,”''” which “serve to

structure individual and collective choices.”!!® Another common general point for
all schools of the new institutionalism is the importance of institutions, since
“political struggles are mediated by prevailing institutional arrangements”.!"®
Despite the fact that all different perspectives of institutionalism are aimed at

understanding and improving political systems,'?

it is conventional to distinguish
three different varieties of new institutionalism: rational choice institutionalism,
historical institutionalism, and sociological institutionalism.'?! However, despite the
tremendous internal diversity that these schools offer, Thelen emphasises the
mutually enriching and often fruitful experiments of the “border crossers”, who
liberally borrowed alternative perspectives from other schools of institutionalism in
order to answer specific empirical questions.'””? Although this research
predominantly refers to historical institutionalism, it continues the trend of “border-
crossing” and refers to a number of concepts that are associated with other schools

of institutionalism.

Taking into consideration the vast amount of literature dedicated to new
institutionalism and the differences between its schools as well as the limited space
of this chapter, this part just provides short references to the major concepts that
have been utilised for this project. From historical institutionalism this research
borrowed the idea that public (collective) interest is determined within an
institutional context, thus, this determination is inseparable from institutions.'?* As
the research focuses on the ongoing transformation of the EP’s role after the Lisbon
Treaty, the reasons in favour of historical institutionalism are evident as its major
interests include the process of institutions’ evolution. Path-dependence, the concept
of critical junctures and the role that different kinds of shock play for the
transformations of institutions were also taken into consideration. As I. Katznelson
noted, the analysis of critical junctures that set countries along different
developmental paths has long been the bread and butter of historical
institutionalism.!'**
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Historical institutionalists recognise the significance of different kinds of
contexts, including cultural, contemporary political and, particularly, historical. As
for the latter, historical institutionalism brings questions of timing and temporality
to the centre of the analysis of how institutions matter,'?* stressing that many of the
contemporary implications of these temporal processes are embedded in
institutions.!?® From the more particular perspective of EU studies, this research
supports the well-known claim that understanding of the EU integration project can
only be achieved “by examining °‘the before’, the subtext of the integration
programme, the past.”!?’

The last point here is the attention that historical institutionalism pays to the
relations between institutions and ideas.!?® With further reference to Goldstein'?® and
Weir,'*° Hall and Taylor provide examples of studies that explore the influence that
ideas had on the institutional structure and the political system.!*! Another focus of
the new institutionalists’ research agenda is the impact of ideas and beliefs on the
transformation of institutions.!*? They essentially believe that the evolution of
institutions takes place “when powerful actors have the will and ability to change

institutions in favour of new ideas.”!3?

Regarding sociological institutionalism, this research refers to the concepts of
identity formation and the importance of a common cultural and social background.
From this perspective, institutions are perceived as “arenas for contending social
forces”, which at the same time represent “collections of standard operating
procedures and structures that define and defend values, norms, interests, identities
and beliefs.”!** Furthermore, sociological institutionalism offers a broader
understanding of institutions, one which includes not just formal rules, and
procedures, but the symbol systems, cognitive scripts, and moral templates that
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provide the “frames of meaning” guiding human action.!* The approach towards
understanding institutions in sociological institutionalism bears the imprint of social
constructivism, as institutions are thought to provide an impact on social life that
goes beyond the strategic calculations of individuals and also affects “their most
basic preferences and very identity.”!3® Thus, by shaping values and preferences,
institutions “structure political situations and leave their own imprint on political
outcomes”."?” As for the EP’s status, it is sociological institutionalism that stresses
the importance of democratic legitimacy as a separate political factor.!®

In terms of the rational choice school of institutionalism, this study supports
the assumptions of the self-interest rationale in institutional behaviour and strategic
goals for its maximisation.!* However, historical institutionalists raise an
appropriate question — what does it mean to maximise power within a given
context?!? This question not only emphasises the importance of the context and an
element constraining the options, but also reduces a rather general theoretical
assumption to a more understandable practical perspective.

The following two paragraphs are dedicated to a tricky inter-connection
between institutions and rules, thus creating the premises for the legal perspective
of the research. The most straightforward definition for institutions is one of rules,'!
or a “collection of norms™.'"** A classical definition by March and Olsen reads that
“an institution is a relatively enduring collection of rules and organised practices,
embedded in structures of meaning and resources”.'** Sweet and Sandholtz describe
the process of institutionalisation in the EU using three interrelated dimensions: “the
rules (formal and informal) which impose constraints on actors rules; the
supranational institutions that produce, execute and interpret EU rules; and
interactions with transnational society.”'** Although some scholars put a special
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stress on formal rules,'* others do not see a great difference between them.!*® The
latter approach is rather common for the school of historical institutionalism, which
refers both to formal and informal rules.'*” Sometimes a separate stress is placed

upon the importance of informal rules, “standard operating procedures”, “soft-law”
and conventions of behaviour.!*8

On the one hand, the inclusion of informal rules as provided by this approach
offers a much more genuine picture of the actual state of affairs in the EU
institutional system for its foreign policy, taking into consideration the vast amount
of informal arrangements and ‘“gentlemen’s agreements”, that, despite their
informality, are quite strictly observed by all actors involved. On the other hand,
from the perspective of dogmatic legal scholarship, this approach is rather
embarrassing, as the division between legal and non-legal norms has always been
considered to be a critical point. Without denying the importance of informal rules
for the EU foreign policy actors, this research endeavours to highlight the legal
instruments and mechanisms involved in the formalisation of rules that support the
ongoing evolution of the EP within the CFSP.

2.5. Ukraine as an empirical case

EU-Ukraine relations were selected as the empirical part of the research for a number
of reasons, which will now be delineated. The starting point is the intensity and wide
range of different initiatives and policy areas that the EU-Ukraine relations
encompass. Another background issue is that before the collapse of the Soviet
Union, Ukraine had been a part of a totalitarian country, which meant a co-relation
between the needs of the Ukraine’s post-independence state-building process after
1991 and the EP’s focus on the promotion of liberal democracy values.

However, the endeavour to upgrade the level of the relations and the dramatic
Association Agreement negotiations process demonstrated the wide variety of
additional roles available for the EP in EU external relations. Moreover, during the
presidency of Mr. Yanukovich, there was a growing contradiction between the
increasing pressure to conclude the Association Agreement to ensure a tangible
result for the bilateral relations and the deteriorating internal Ukrainian situation
regarding political rights and the rule of law. This episode emphasises the
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importance of placing the “democratic conditionality” agenda into the wider context
of relations with a target country as well as the potential that the EP has in this regard.

The commencement of the Russian “hybrid war” revealed another perspective
of the relations as the Russian military aggression against an associated partner of
the EU questioned the entire concept of “normative power” as a sufficient and
effective basis for relations with third countries. The war in Ukraine also emphasised
the factor of Russia in other “protracted conflicts” in the EU eastern neighbourhood.
Against this background, the issue of a new European security architecture has
acquired a fresh perspective. This new architecture should certainly ensure a
stronger interconnection of military security issues with non-military ones, such as
energy and trade policies, cyber-security, etc.

From the institutional perspective, it strongly implies an evolution of the role
that the EP plays in the security aspects of EU foreign policy. Moreover, the
intensive EP debate over the Ukrainian events and the shift of the focus towards
issues of military security demonstrated its interest in this policy area as well as its
ambition for additional competences, exceeding the current Lisbon limits. The case
of EU-Ukraine relations demonstrated a number of different institutional roles that
the EP played. Furthermore, it demonstrated the evolution of the EP’s priorities and
its behaviour over the period of twenty-three years from 1991 to 2014.

Concerning the methodology that this research utilises, the case of EU-
Ukraine relations illustrates a specific pattern regarding the EP’s appeal for new
competences. This pattern includes intensive EP debate and a growing political
pressure on other EU external relations actors against the background of insufficient
formal competences for such behaviour. The Ukrainian case being a high-profile
international case that deals with a complex issue at the edge of current EP’s
competences, and the parliamentary debate over such cases usually triggers internal
EU discussion over an extended role for the EP in the contested policy area. Thus,
this empirical study of the EP’s involvement in EU-Ukraine relations significantly
contributes to a better understanding of the transformation mechanism concerning
the post-Lisbon enhancement of the EP’s role in EU external relations.
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3. THE BACKGROUND OF THE RESEARCH

This chapter provides the background of the research and deals with three major
issues: 1) the EU’s international identity; 2) the values that are at the core of its
identity; and 3) a new approach towards the EP’s responsibilities in the context of
the post-national democracy debate. All the three discourses deal with the premises
of the EU’s international performance and its democratic qualities in their
interconnection, thus highlighting the EP’s position as the principal institution in
bridging these discussions. Moreover, they appeal to the foundations of the entire
EU project, revealing the roots of the contemporary phenomena that are in the
spotlight in of this research. Besides shaping the background for this study, these
discourses also provide useful reference points, which contribute to a better
understanding of the findings that this research offers in providing a wider picture
of the EU evolution process.

3.1. The EU and its international identity

This section begins with the importance of the EU’s identity for its international
performance and then moves to Normative Power Europe (NPE) as the major
explanatory concept for EU relations with third countries. It then proceeds to shed
light on the role that institutions are considered to play for identity formation as well
as on the inter-connection between the concepts of normative “soft” powers.

Traditionally, actors in international relations have been Westphalian-type
sovereign national states.!* This type of polity has existed for centuries with rather
clear ideas of what they are both internally and internationally. Certainly, the last
two centuries have considerably modified both perspectives of states’ functions,
goals and modus operandi; nonetheless, the basic notions of this type of polity have
been preserved, although increasingly challenged by the current global
transformation.'>® The story with the EU is certainly different. From the landmark
ECJ van Gend & Loos judgment claiming Community law to be “a new legal order
of international law”,">! the EU has been converting into a new type of polity,
certainly different from a state. In this sense, the EU’s sui generis status refers to its
specific path of development as well as to its hybrid mode of governance.!>
However, the sui generis label does not actually add much to understanding of the
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EU, as this cliché does not answer the question of what it is. Neither does it facilitate

pinpointing “a good reference point”.'>?

Furthermore, the EU is a polity which is dynamically evolving, with its
transformation from a “regulatory state”'>* into a more political union!* being one
of the perspectives of this evolution. From this standpoint, the EU is morphing into
a system of multi-level governance, with decisions “made not by Brussels but in
Brussels as well as elsewhere around Europe”.!>® Thus, the EU has traditionally been
conceptualised with the “often invisible touch of stateness”,'>” implying the federal
perspective of its evolution. Habermas considers the EU to be a new political form.
It is neither a ‘federal state’ nor a ‘federation’ but an association of sovereign states
which pool their sovereignty in restricted areas to varying degree, an association
which does not seek to have the coercive power to act directly on individuals in the
158 In the international arena, the EU is unequivocally
recognised as being an atypical foreign policy actor with limited resources but with
global ambitions.!* Against the background of the EU currently being a “third way”
between national and international politics'®® as well as its being a “recent political
construct”,'®! the issue of the EU’s identity has been of utmost importance for
understanding the essence of this polity.

fashion of nation state.

Identity is normally defined as the self-perception of an actor; however, it may
also include the perception that others have regarding this actor.!®? In terms of EU
international performance, the need for an identity was repeatedly stressed in the
academic literature.'®® Traditionally, identities are considered to be important for
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further articulation of interests'®* as well as for the formation of political alliances.!®

Schimmelfennig argued that “social actors use and exchange arguments based on
identities, values, and norms institutionalised in their environment to defend their
political claims and to persuade their audience and their opponents to accept these
claims and to act accordingly.’!¢ Identity is also recognised as a property generating

“motivational and behavioural dispositions”.!®”

In addition to the above theoretical reasoning, the formation of the EU’s own
international identity has been of utmost importance for practical political reasons
due to the high-profile identities that the leading EU countries enjoy.'®® This may
result in a form of competition, leading to awkward and dubious situations such as
the one in Egypt in the aftermath of the “Arab spring”, when the new Egyptian
government declared that they were “too busy” to receive the EU High
Representative;'® about two weeks later they nonetheless welcomed the UK Prime
Minister.!7% It is identity that often provides the framework for foreign policy actors,
thus influencing their behaviour as well as their collective choices.!”! An illustration
of this argument is the EU’s consistent application of political conditionality in its
relations with third countries since the beginning of the 1990s. This practice
provided certain guidelines for the Commission, thus restricting or stimulating its
behaviour, with a recent example being the case of the EU-Korean Free-Trade
Agreement negotiations.!"

In the context of this research, an important question is what the role is that
institutions play in terms of the identity formation. Weber considered organisations
to be social constructs, inter alia for establishing guidelines for acceptable types of
behaviour.!” In this sense, political actors organise themselves and act in accordance
with rules and practices which are socially constructed, publicly known, anticipated,
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and accepted, while simultaneously shaping these rules and practices.!”
Furthermore, the role of institutions goes further, as they are also thought to be able
“to give legitimacy to certain rules of conduct and behaviour which concern power
relations and the establishment of social and cultural norms far more than utility
maximising thought.”'”> The idea of an interconnection between institutions and
political culture is also stressed by the understanding of institutions as being an
embodiment of certain conventions and customs.!’® Regarding the EU’s identity,
Habermas emphasised the potential of the common institutions that he saw for the
formation of “a post-national civic European identity.'”’

For the last two decades the concept of Normative Power Europe!”® has been
offered as the major explanatory model for the EU’s external actions. Furthermore,
this concept is mainly accepted by the EU itself in terms of its self-reflection.!” The
introduction of this concept has provoked a wide-ranging debate regarding the nature
of the EU as an international actor.”®® In addition to providing an interesting
perspective for understanding EU international behaviour, this concept fits with the
EU qualities as an international actor with limited military capacities, “whose power
emanates from its economic might, political unity, and a very special system of
internal co-operation.”'®! However, this concept also implies two major points to
stress: the EU’s difference from traditional polities existing on “traditional
Westphalian principles” and the special place for the universal norms of democracy,

the rule of law and human rights for EU external performance.'®?

Thus, this concept underlines the importance of the EU’s own internal order,
which should be in compliance with the values and principles that the EU promotes
outside of its own territory.'® This ultimately implies a synergy between EU’s
internal and external identity, with the EP’s role being of utmost importance for
bridging this process. In other words, the EU’s power in international performance
depends upon what the EU is itself.'®* Furthermore, it is the commitment to common
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values that has traditionally been viewed as one of the cornerstones of the entire EU
project.!®

The debate on the EU’s identity also requires a reference to the concept of
“Europeanisation”, which is defined as “the external projection of internal
solutions”.!8¢ In this sense, “Europeanisation” is of interest as it also bridges internal
and external aspects of the EU as a sui generis polity by outside “mirroring” of the
EU fundamental principles.'®” To some extent, it falls in line with a more general
pattern of identity formation, which encompasses (includes) both the domestic and
international spheres.!®® Thus, “Europeanisation” is not limited by external
extrapolation of these principles. As Goetz argued, the EU’s impact on its Member
States has been an important component of the EU timescape.'®® Furthermore, the
“mirroring” process implies compliance with these fundamental principles by both
the EU and its Member States, which leads back to the debate on the EU’s own
democratic qualities as well as to the contemporary threats to the liberal democracy
model in such countries as Hungary and Poland. Thus, the concept of
“Europeanisation” focuses on the fundamental principles and values that the EU has
declared as its foundation,' and this focus inter alia implies the recognition of the
special role of the EP, which has been an epicentre of the debate regarding the EU
fundamental principles and values. Furthermore, the EP’s traditional agenda has had
a permanent focus on the exportation of these same values and principles, which
have been associated with the EP’s own status within the EU.

The last part of this section deals with correlation between the concepts of
normative and “soft” power, with further analysis of the major leverages that the EU
has been utilising for its foreign policy. In his excellent book, Sinkkonen provides
an intensive debate on this subject.!”! This current research supports most of his
findings and below stresses the major points that are of particular importance for this
study. At the conceptual level, the difference between these two powers is rather
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evident as normative power mainly refers to the type of actor, while soft power is

usually viewed as a set of “non-coercive means of power”.!2

Despite the idealised approach of normative power relying predominantly on
the “effect of persuasion and norm leadership”,'®® in reality it still remains dependent
on other forms of power.!** Regarding the military instruments, there are two points
to stress. The first is the EU’s reluctance to appeal to them due to both its insufficient
military capacities and the Union’s own historical experience.'®®> The second is the
EU’s idealism, as Europeans wish to exist in a “world where power doesn’t
matter”.!”® Thus, the EU relies on economic instruments as its presence in the
international arena is defined by its economic clout, the size of its populace and the
commitment of its Members to the EU project.!”” Those instruments are trade, aid
and development assistance, which have traditionally been at the core of the EU’s
ability to exert its influence and promote its values beyond the territory of its
Member States.!”® Furthermore, based upon the dominance of the liberal market
principles within the EU, Damro developed an argument for the existence of “market
power Europe”, viewed as the externalisation of the internal market policies and
claimed to be the EU’s dominant method of external actions.!

7200 are distinguished from both

and are viewed as the preferred

According to Nye, “soft power means
economic and military means of influence,?”!
instruments for the performance of normative power in the international arena.*®
This category was divided into three different components: attraction, persuasion
and agenda-setting;?*> however, this division is not strict due their simultaneous
utilisation and obvious overlapping effects.?* In this context, agenda-setting was

considered to be related to “institutional power”.2%
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3.2. Exploring the European values

The post-Lisbon discourse has been shifted from defining and justifying the
existence of the EU as an international actor towards attempts to address the question
of “Europe, to do what in the world”.2% Following the key questions on the EU
foreign policy identified by Larsen,?”’ this discourse moved from the first one, “Is
the EU constructed as an international actor? to the second and the third ones, “If
it is, what kind of actor is constructed?” and “What kind of values is this actor based
on?”

The normative power concept implies a strong interconnection of the EU as a
normative power with the promotion of values that are of universal validity,>*® as
well as with the EU’s own politico-legal order, which is viewed as the internal
“reference point” for its outside projection.?’’ This section provides insight into both
of the issues in focus. Manners refers to nine specific values that the EU has been
promoting in its relations with the outer world. They are divided into two groups of
“core” and “subsidiary” norms. The “core” group includes peace, liberty,
democracy, human rights, the rule of law, and the “subsidiary” one consists of
equality, social solidarity, sustainable development and good governance.?'° Despite
criticism of the rigid framework of the norms that the EU “absolutely must

promote”,?!! in fact the totality of the “core” norms?'?

refers to a very specific
governance mode of liberal democracy. Furthermore, contrasting the EU’s identity
with that of its Member States, Schimmelfennig stresses that the EU’s own “thin”
identity is “based on values and norms, and consists in a commitment to liberal

democracy.”?!?

Thus, the core value that the EU as a normative power promotes in its relations
with third countries is the liberal democracy governance model. At the same time,
the issue of democracy has been at the core of the debate concerning the EU’s own
qualities. Therefore, the debate on this governance mode simultaneously concerns
both the perspectives that are at the core of the normative power concept. In terms
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of the EU, this debate has had its specific features due to EU’s supra-national
qualities. Therefore, it is often connected to the issue of the legitimacy of EU’s own
legal order. This section begins with the importance of a shared cultural and
philosophical background for the formation of common values. It then moves to the
current EU democracy debate with its further interconnection with the issue of
legitimacy.

The starting point here is the idea that the very foundation of individual and
group interest is fundamentally rooted in their beliefs about how the world works
and the group’s values.?'* This approach echoes the Weberian understanding of the
role that the ideas and beliefs play in terms of legitimising a political system.?!
Weber’s triad of motives causing actors to believe in the legitimacy of the system
includes rational, traditional and charismatic reasoning.?'® Moreover, in his
understanding, the violation of traditions may have fatal consequences for the
legality of the entire system.?!” Later, Jachtenfuchs elaborated the notion and content
of shared beliefs about a “legitimate political order™®'® with their further
interconnection with the constitutional perspective of the polity construction
process.?!” Thus, the political system has to comply with the “parameters established
by the dominant institutional values”.??° In turn, these values are rooted in and
derived from the cultural milieu, which is the ultimate source of “legitimacy” or
“social appropriateness” in terms of the selection of particular arrangements.**!
Extrapolating this approach to the EU context, it should be stressed that the liberal
democracy model is today “the predominant legitimating belief in the ‘developed’
world,”??? shared by the political elites of the Member States,”® which set the
parameters for the supra-national level of governance.?*

Since the end of the 1970s, most Western democracies, including many
current EU Member States, adopted a neo-liberal direction for their development.??
The fact that the model of the democratic welfare state is the dominant model for the

EU Member States certainly influences the vision of the principles underpinning the
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EU institutional system that the national political elites have. Thus, the fact that
liberal democracy is the shared standard of legitimate authority provides a powerful
normative resource for the proponents of supranational democratisation.?? In other
words, being a community, “of values and norms, in which all actors share
fundamental principles of liberal democracy,”??” Member States “externalise their
domestic political practices and norms about democratic governance”, extrapolating
them to the supranational level.?*8

Despite its similarities with a federal state, the EU remains a unique polity,
which suggests that EU practices can differ from the “national-level versions of
democracy”, thus implying the potential “to get closer to the core ideals of
democracy.”® In terms of specific EU-related approaches to perceiving a
correlation between democracy and legitimacy, it is worth mentioning the concept
of input-output legitimacy, with input legitimacy stressing the procedural aspect of
the decision-making process and output legitimacy the effectiveness of the
decisions.?** However, the efficiency-oriented reallocation of political competences
from the national to the supranational level “tends to devaluate traditional
democratic institutions and processes”.?*! Furthermore, the EU’s evolution along the
path of polity construction increasingly requires its own democratic legitimacy?*?
instead of reference to the technocratic legitimacy and indirect legitimacy borrowed
from the Member States.?** Thus, the trend of strengthening democratic institutions
at the EU level has been viewed as a compensation mechanism.?** Furthermore, the
enhancement of the EP’s position in the EU institutional system was recognised as
the central idea reflecting the commitment of the Member States to the idea of
democratic governance.**

In search of the basic formula to adequately define standards for democratic
legitimate governance at the supranational level, the three core principles put
forward by Abraham Lincoln — ‘government of the people, by the people, for the
people” — have been recognised by most scholars.?* This formula raised an intricate
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debate regarding the (non)-existence of the European demos as a necessary
component for the formation of post- or supranational democracy.?*’ This approach
was countered by post-nationalism social philosophers who were promoting a “thin”
political identity detached from the nation in contrast to the “thick” ethno-
nationalism identity.?*® Thus, democracy has been detached from the nation state by
shifting the emphasis towards the notion of “deliberative democracy”,*** which
focuses on due deliberation during the decision-making process.?* In other words,
following legitimate procedures was reasserted as an important factor of its own.
This trend reaffirmed the idea of post-modern social philosophers of democracy
lying at the core of legitimacy.?*! Furthermore, in a wider context, democracy today
is conceived as “a legitimation principle which lays out the conditions necessary for
finding out what constitutes the “common interest” and, more generally, a

community or common identity.”**?

The rather innovative concept of ‘demoi-cracy’ offers a new look at the EU
as a polity “evolving on the basis of mainly nationally constituted demoi”.?** Thus,
“[a] democracy consisting of only one people has one pouvoir constituant and
several pouvoirs constitués (parliament, executive, etc.). ... A demoi-cracy “has
several pouvoirs constituants, i.e., constitutive member statespeoples, and also
several pouvoirs constitués.”*** According to Schimmelfennig et al., this fact “does
not only affect government activity, but the constitutional structure of statehood.”**
Nonetheless, this concept suggests that the democratic qualities of the EU should be
assessed “on the balance between, and interaction of, the political rights of
individuals and those of the democratically constituted statespeoples.”**® Thus, it
nonetheless stresses the liberal democracy “core” of the concept, despite the
innovative angle on the EU provided.
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3.3. The EP’s role is accomplishing the incomplete.

This section explores two phenomena that provide another approach towards the role
that the EP has for the EU project. The first being the EU as a case of “incomplete
contracting”, and the second being the central role of debate for political processes,
as recognised by post-national democracy scholars.

The idea of incomplete contracting?*’ implies the existence of lacunae in the
EU institutional systems, elements not covered by the founding Treaties. In turn,
these lacunae cause “unintended constitutional conflicts about the allocation and
distribution of political competencies in the EU multi-level system”, which are
viewed as the starting point for studies of institutional democratisation at the EU
level.?*® Furthermore, this incompleteness is also recognised regarding the “practices
and institutions of representative democracy”.>* However, practical needs for
efficient functioning require the filling in of these lacunae, inter alia, by the process
depicted as the “renegotiation of incomplete contracts”.?>° The most vivid example
of this process is the post-Maastricht period of the “patchwork™ reforms with the
Amsterdam and Nice treaties performing this task. In this context, the empowering
of the EP, which was assessed as ‘“the most important feature of institutional
democratisation in the EU”,>! supports the logic of social institutionalists, who
argue that new institutional practices are often adopted in order to enhance the
“social legitimacy” of the organisation, rather than advance its effectiveness.?

It is worth stressing the point that the EP’s powers cannot be explained by the
model of delegation, as the EP’s relationship with the Member States are outside the
principal-agent pattern,>> often used for explaining “vertical” relations within the
EU. Furthermore, within the EU institutional system the EP is detached from the
institutions and agencies that fulfil executive functions. Thus, unlike national
constitutional systems, where governments can usually rely on the loyalty of their
parliamentary majority,”* the EU institutional system is characterised by the
structural gap between the EP and EU executives. Originally designed for the
technocratic style of leadership, this phenomenon unexpectedly became an
advantage to the EP as it opened opportunities to influence its institutional role by
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its own behaviour. The EP does not have to support any policy or initiative coming
from any other EU institution or agency. Furthermore, with the enhancement of its
budgetary competences and increasing scope for the EP’s veto right in EU external
relations, the EP increasingly often uses such leverage to create inter-institutional
conflict? in order to gain institutional benefits from the situation.

A particular example is the EP’s assent (consent) right for EU international
agreements. The process of the EU’s conclusion of these agreements differs
considerably from national procedures, including the phase of ratification. Against
this background, certainty concerning the EP’s assent (consent) to treaties negotiated
by the executive at the EU level has always been far from evident.>> A number of
high-profile non-consent EP votes®’ convincingly demonstrated the EP’s eagerness
to be treated seriously by the other institutions. This development stressed the need
for the EP’s involvement in the process, taking into consideration its own agenda.
As this practice demonstrated, on-going cooperation with the EP enhanced the
chances of positive EP votes. Thus, its detachment from the other EU institutions
creates additional opportunities for the EP as well as facilitates inter-institutional
cooperation.

The open-ended process of European integration and the EU’s sui generis
status leaves unanswered the question of the limits of the EP’s involvement.
Analogues with national parliaments are rather superficial and cannot aid in
answering this question either. In this sense, the EU does not have a rigid type of
constitution, which is sometimes considered to be a factor limiting the legitimacy of
the institutional design as well as limiting capacities for its reform.?*® Furthermore,
the forms of the EP’s involvement vary, as do the degree, throughout different policy
areas. This uncertainty emphasises the dependence of the EP’s role in a particular
policy area on its institutional behaviour, which has always been a factor influencing
its institutional future.?>® A closer look is required at the pattern that the EP has often
applied in its struggle for new competences.

This pattern includes intensive EP debate and growing political pressure on
other EU external relations actors against the background of insufficient formal
competences for such behaviour. Usually, such situations have been associated with
high-profile international cases dealing with a complex issue at the edge of the EP’s
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current competences. Moreover, such a case often has a wide public resonance as
the issues raised require a decision that often creates certain political trajectories.
Thus, the EP’s debate also targets the European mass media and public opinion.
Frequently, such debates include the issue of the EP’s appeal for more competences
with a further shift to democracy and legitimacy argumentation. This debate often
then triggers the formation of interim mechanisms facilitating the EP’s involvement
in the contested policy area, with further confirmation from the next amending
treaty(ies) of the mutually acceptable inter-institutional practices.

The second focus of this section is the central role of debate in the post-
national understanding of democracy. As was argued above, the debate on post-
national democracy emphasised the importance of genuine deliberation for the
decision-making process. This approach echoes the idea of stressing the differences
between formal and substantive democracy.?® Formal democracy is understood to
mean institutions and procedures at polity level that guarantee a free and fair
electoral process, and substantive democracy means those principles and
mechanisms that allow for ongoing societal control of policy processes.?®! This
division implies different foci, with formal democracy concentrating upon a
democratic institutional framework, and substantive democracy stressing less
tangible elements of democracy, such as transparency, accountability and

democratic surveillance outside the formal election process.?s?

Despite the difference in democratic practices between the EU and national
states, which should certainly be taken into account, the theories mentioned above
remain relevant for the EU. In terms of substantive democracy at the EU level, public
debate still relates to the transparency of the decision-making process, accountability
to citizens and public control.?®> To enhance the democratic qualities of the EU, the
political elites of the Member States gave preference to institutional solutions,?®*
which made the EP one of the central issues of the Lisbon reforms. Furthermore, this
development was based on the perception of the EP ““as a crucial element to enhance
the EU’s democratic credentials.”?% Thus, it is the EP that should be viewed as the
source of democratic innovations in the post-Lisbon period, particularly for EU
external relations. In this sense, the role of institutionalised debate is reaffirmed for
the permanent needs of both the policy formation process and on-going societal
control over EU foreign policy. Furthermore, this common commitment to the

260 G. Pridham, The Dynamics of Democratization. A Comparative Approach. London: Continuum, 2000, p. 4-5.
261 T, Casier (2011) op. cit., p. 956.

262 Ibid, p 956-957.

263 A. Lotz, (2006), op. cit., p. 18

264 B, Rittberger (2005), op. cit., p. 5

265 Ibid, p. 4.



40 Part 1

liberal democracy model raises expectations that “in the long run, we could expect

the EU to resemble a parliamentary democracy.”?6

Regarding the significance of debate, the best starting point is a reference to
the social constructivists’ argument that “talk about norms is just as important, if not
more important, than how they act”.?” In terms of the specific EU conditions, debate
was recognised as an important factor for the formation of the EU public sphere and
as a “prerequisite for coping with diversity”.2® Schmidt divides the public sphere
into two main parts: one in which policy actors engage one another in a
‘coordinative’ discourse about policy construction, and one in which political actors
engage the public in a ‘communicative’ discourse about the necessity and
appropriateness of such policies.?®

As for the EP, public debate is certainly one of its major responsibilities as a
parliamentary institution, since it is one of the general functions of parliaments to
“ensure that policies are discussed publicly and that reasons for the decision are
provided to the public.”?”® A rather interesting point here is the interconnection of
debate with the issue of legitimacy by Pitkin, who stressed that the “legitimacy of
democratic political institutions is partly based on the expectation that they will
provide open-ended processes without deterministic outcomes.?’! Indeed, the
transformation of the post-modern society undermined “the naive respect and
emotional affection for traditional authorities”, which today requires that “the
legitimacy of competing principles and structures have to be based on
communicative rationality and claims of validity”.?”> Furthermore, the potential
merits and drawbacks of these claims need to be tested and justified through
collective reasoning.?’® Thus, public debate is identified as a primary instrument for
the determination of collective choices and the resolution of social conflicts. In
addition, political debate and competition have been also recognised as an essential
source of change,?’* something that is increasingly important in the rapidly evolving
contemporary world. Concerning the issue of legitimacy, reference should be made
to the EU’s self-perception regarding the statement of the Commission that the EU’s
legitimacy depends on involvement and participation. “This means that the linear
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model of dispensing policies from above must be replaced by a virtuous circle, based
on feedback, networks and involvement from policy creation to implementation at
all levels.”?” From all these highlighted perspectives, public debate is recognised as
a central element of the supranational political system.

Another issue is the EU’s sui generis status. The academic literature
accentuates the importance of “collective interpretation through social processes of
interaction, deliberation, and reasoning” in case of difficulties in determining or
following stable rules.?’® Certainly, the EU is a practical illustration of such a case,
which returns this discussion to the matter of “incomplete contracting”. Thus,
institutionalised public debate has been viewed as a means to fill in the existing
incompleteness by connecting “institutional principles and practices” to “larger
issues”, which include collective identities, long-term normative commitments and
causal beliefs, organising principles and power relations.?’”” Another point to stress
is the fact that although parliamentary debates are not widely read and attended, they
remain a tool for politicians to stay in constant interaction with society “via various
means such as media and pressure groups, leading the constant (re)articulation of

their discourse in various settings where exposure to a wider audience is possible”.?’®

In the particular case of the CFSP, the public debate within the EP fulfils three
primary functions, with each reaffirming its increasing significance for public
policies. First, this debate shapes common European policies, ensuring discussion
of the entire spectrum of existing options. Second, parliamentary public debate is
the only transparent way to set the CFSP priorities given the limited resources
available.?” Third, this debate facilitates consistency of policy as well as control
over the transformation of the treaty-based Union values into specific policies, thus
reinforcing the EU’s international identity.

From the 1970s, the EP has been increasingly operating as a parliamentary
institution with the major objective of providing “an arena in which every opinion
can produce itself in full light to be tested in adverse controversy”.?®" As a result of
the enhancement of the EP’s role in the EU institutional system, its function as a
potential forum for debate and the launching of initiatives was emphasised,*®!
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Today, the provision of a ‘grand forum’ for the discussion of foreign policy is
considered to be among the EP’s principal functions.?®? The reasoning for such
debate is rather straightforward and is based on the rationale of exposing and
discussing diverse views on strategic direction and policy priorities, thus
diminishing the potential risk of erroneous decisions.?®> Specific EU reasons
include: the need for CFSP compliance with declared values and principles, the need
for the formation of pan-European common approaches, and the need to ensure the
synergy of the CFSP with other areas of foreign policy.

The initial question for foreign policy formation is the determination of the
goals and values it is intended to defend.?®* For the EU, these values are stipulated
in the founding treaties;*®> however, the transformation of those values and
principles into practical policies can hardly be realistically expected outside
institutionalised public debate. Against the divergence among the Member States on
foreign policy issues, the need for the formation of shared aims is another
fundamental challenge for the EU. In this regard, the existence of a ‘grand forum’
for the search for and debate on such common grounds is vital. Moreover, the idea
that decisions must be based on common European interests implies that these
interests have been previously identified, debated and consolidated. The last point
cross-pillar” interactions’,?%® or the development of synergy
between the CFSP and other areas of foreign policy. Here, the EP is in a unique
position as it is already a part of the policy formation process for trade, aid and
development, which implies that parliamentary public debate is inevitable both from
the practical and legal perspectives.
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4. OVERVIEW OF THE ARTICLES

Part IT of this dissertation consists of six articles that have been separately published
in peer-reviewed journals. As the research topic requires analysis at different levels,
the articles deal with the challenges correspondingly. Some of the articles are
directly dedicated to the issues in focus; others provide different perspectives on the
debate, concentrating on theoretical and historical aspects, which are related to the
central topic.

The first article provides a critical study of the concept of institutional balance,
which is often viewed as one of the key theoretical premises for the construction of
the EU institutional system. The article aims to answer the question of whether the
concept of institutional balance can be viewed as a stable theoretical basis for the
transformations within the EU institutional system, particularly those that concern
the role of the evolving EP.

It was the Maastricht Treaty that set the political trajectory for EU
development for many years following, and the second article is dedicated to the
evolution of the EP’s role in EU external relations after Maastricht. By providing
this historical analysis, the article explores the influence of the federal paradigm of
the EU development on the gradual enhancement of the EP’s role in the EU
institutional system. The article highlights the transformation of the view concerning
the EP’s role within EU external relations that was marked by the Maastricht Treaty
as well as the major directions for empowering the EP within this policy area.

The third article deals with the specific legal instruments that have been inter-
institutional agreements. Despite remaining “a grey area” of EU law, these
documents have always been significant tools for the enhancement of the EP’s
competences for EU external relations. For this research, the study of these
documents is crucial due to the fact that substantial elements of the EU governance
operates in “a constitutional twilight zone”,” and these are inter-institutional
agreements that have been designed to streamline the regulation of the interaction
between EU institutions and agencies, which otherwise are often regulated by “few
and ambiguous Treaty provisions, ... incomplete pieces of secondary legislation and
a number of declarations”.” The area of EU external relations certainly fits into this
chaotic pattern of regulations, with informal arrangements and “gentlemen’s
agreements” often being treated with the same diligence as “hard” law. In this
context, inter-institutional agreements have traditionally been the instruments
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ensuring the stability of the regulation. At the same time, they have been flexible
enough to satisfy the varying needs of the institutions without altering the rules of
the founding treaties.

Articles four and five are directly dedicated to role that the EP played for EU-
Ukraine relations. Article four covers the period from 1991 to 2004. It emphasises
the rather traditional EP role of promoting the “European values” agenda in the post-
Maastricht period. Article five concentrates on years 2010-2014, that is, the principal
period of the EU-Ukraine Association Agreement negotiations. This essay reveals
the wider involvement of the EP in the bilateral relations. Furthermore, it underlines
a new EP focus on the CFSP when the commencement of Russia’s “hybrid” war
against Ukraine developed into a specific factor for the EU-Ukraine relations.

Article six places the empirical data of the Ukrainian case into the wider
context of the EU’s problematic performance in its neighbourhood. The article
argues that the current intergovernmental set-up of the CFSP is one of the reasons
for the EU’s international under-performance. Against this background, the article
submits that parliamentarisation of the CFSP would provide a practical and
comprehensive solution to a number of diverse problems that the EU has recently
encountered.

4.1. The Institutional Balance: a Janus-faced Concept of EU
Constitutional Law

The notion of the ‘separation of powers’ has been one of the core concepts
underpinning the construction of democratic governance in traditional national
states. However, the EU has not settled this concept into the foundation of its
institutional system. Instead, the concept of institutional balance was offered, which
is an original theory exclusively associated with the development of the EU
institutional structure and can hardly be compared to the separation of power.

The article studies this concept from both the legal and political perspectives,
as well as from the point of view of this concept’s interconnection with
representative theory. Recognising the multifaceted role that this concept has been
playing, the article mainly stresses its dynamic functions, suggesting one further
dimension that, though not clearly articulated, is however present and implicitly
discussed. It is the debate between equilibria and path-dependency with further
reference to transformations’ outcomes as often being contingent and non-
predictable.?® To some extent, the entire idea of institutional balance reflects the
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core presumption of the importance of equilibria. In this sense, the article supports
the idea of path-dependency and stresses the open-ended process of European
integration. From this perspective, the evolution of the EU institutional system
reflects the revision of the roles that separate institutions have been playing.

The article concludes that due to its own flaws, the concept of institutional
balance does not provide any single coherent ground for the design of distribution
of powers within the EU institutional framework. Furthermore, the role of this
concept is limited to the provision of a dynamic conceptual vehicle for criticising or
legitimising different power configurations within the EU.

4.2. The European Parliament in EU External Relations after
Maastricht: Applying the “Federal Paradigm”

Crises have always been an essential part of the EU evolution process, and the
current EU immersion in different types of crisis is certainly not the first troubled
time in its history. However, the systemic decision taken to overcome such crises
has often created long-lasting political trajectories which have then considerably
influenced the EU’s development. A classic example of this observation is the case
of the “Europessimism” of the 1970s-1980s, which initiated the debate on the future
of the European integration process and resulted in the Maastricht Treaty, which
offered a long-lasting federal trajectory.

When considered from this viewpoint, the Lisbon Treaty certainly bears the
imprint of this trajectory in a number of ways, and one of these is the view of the
role that the EP should have within the EU institutional system in general and for
EU external relations in particular. A simple comparison of the Lisbon Treaty with
the famous “Draft Treaty Establishing the European Union” of 1984 leaves no
doubts concerning the ideological influence that the federal movement has had on
the EU’s development.

The article offers analysis of the development of the EP’s competences after
the Maastricht Treaty and covers both development of the law and the practices of
the EP’s involvement in external relations. The article concludes by stressing that
the application by the Maastricht Treaty of the federal paradigm to EU development
facilitated the enhancement of the EP’s competences concerning EU external
relations. Furthermore, the article stressed the specific legal pattern that was utilised
for the consolidation of the EP’s competences. In addition to the two-fold
codification of the competences at the level of the “primary law” and inter-
institutional agreement, it was the Maastricht Treaty that introduced the “common
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EU values” as the objectives of its foreign policy.?*® This development created
political leverage for the EP in its relations with other external relations actors and
reinforced the role of the EP’s resolutions in the context of the traditional EP
“European values” agenda, which obtained a connection with the goals of the EU
foreign policy at the level of the founding Treaties.

4.3. The Role of the Inter-institutional Agreements in the Development
of the European Parliament’s External Competences

The article provides a study of the inter-institutional agreements from the Luns-
Westerterp procedure of the early years of integration until the latest Framework
Agreements from the perspective of the specification and expansion of the EP’s
competences for EU external relations. The study supports the understanding of the
inter-institutional agreements as the principal instruments for “informal constitution
building in the EU”,?*! due to their essential role in the creation of procedural rules
for the practical implementation of the founding Treaties’ provisions. Furthermore,
these agreements have traditionally been used for the prevention of inter-
institutional tensions and for the formalisation of mutually acceptable practices.

From the point of view of this study, it is worth noting that inter-institutional
agreements ensured a much wider involvement of the EP in EU external relations
than the founding Treaties had suggested. Furthermore, these agreements
considerably empowered the EP in both “Community” areas and the CFSP through
the rules of procedure, which usually created additional leverage for the EP to further
advance its influence in foreign policy issues. In fact, these inter-institutional
agreements initiated such crucial developments as the EP’s equal treatment with the
Council, the possibility for the EP to have its say concerning the negotiation of EU
international agreements, and the EP’s involvement in the CFSP.

4.4. The European Parliament in the EU-Ukraine Relations — from
Independence to Orange Revolution

The end of the Cold War fundamentally transformed the political landscape in
Europe. The collapse of the Soviet Union initiated the formation of new independent
states, with Ukraine being one of them. This article focuses on the EP’s engagement
in EU-Ukraine relations from the first years of Ukrainian independence until the
Orange revolution of 2004.
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Although this article deals with a number of other issues, in terms of the main
thrust of the research there are three major points to be stressed separately. First of
all, due to the Soviet totalitarian past, Ukraine’s process of state-building required
substantial constitutional reform. As a result, the EP’s traditional agenda of
promoting the rule of law, human rights protections, and the principles of democratic
ruling perfectly fit the specific needs of the Ukrainian state. Furthermore, the
incorporation of international standards into the Ukrainian legal system was viewed
as one of the major tasks for the reform.

Second, the EP’s engagement in this case was intensive and multi-level. The
article identifies the EP’s role in this situation as a multifaceted ‘external
democratisation institution’ and argues that the EP proved to be an independent actor
capable of developing and actively promoting its specific agenda. However, the
focus of the EU conditionality was mostly on the alteration of the obsolete Soviet
style legislation, with the implementation of the international treaties being at the
core of the process. In this regard, the EP’s engagement in this case should be
evaluated as successful since the minimal declared goals were finally achieved.

Third, this success was, however, limited due to the growing divergence
between Ukraine’s “declarative Europeanisation”?? and the authoritarian practice of
governance during the Kuchma presidency. In fact, it was Ukraine’s failure to truly
implement the “European values” agenda principles that was one of the core reasons
for both of the recent Ukrainian revolutions.?*?

With regard to the EP’s institutional role, the article stresses its resolutions on
the EU programme documents on Ukraine. These resolutions laid out the EP’s
priorities and had a double impact as they were addressed to both the Ukrainian
authorities and the EU institutions, of which the latter were to take into consideration
the EP’s opinion in the course of the implementation of the EU policies towards
Ukraine.

4.5. The European Parliament in the Ukrainian Association Puzzle

This article explores the role that the EP played during the principal period of the
EU-Ukraine Association Agreement negotiations (2010-2014). This dramatic case
revealed the wide spectrum of the EP’s engagement in foreign policy and
demonstrated its priorities as well as ambitions, frequently exceeding the limits of
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its formal competences. This case also stressed the inter-connection of different
aspects of EU foreign policy, including the CFSP.

This article demonstrated the growing influence of the EP on EU external
relations as the EU-Ukraine Association Agreement dealt with EU strategic, political
and commercial interests. Furthermore, the EP assumed the role of agenda-setter for
the bilateral relations by going much further than its own traditional agenda for EU
relations with third countries. After the commencement of the Russian aggression
against Ukraine, the EP intensively debated issues of military security, thus taking a
firm step into CFSP matters. Moreover, the EP made the security issue its priority
in 2014, which revealed its growing ambitions towards a new role within this policy
area.

4.6. ‘Parliamentaristion’ of the CFSP: wishful thinking or a rational
choice?

This paper studies the institutional system of EU external relations with its focus on
the current role of the EP within the CFSP. Furthermore, the article scrutinizes the
idea of a deeper EP involvement in this policy area from both theoretical and
practical standpoints. Despite the difference in reasoning, the paper supports this
idea as parliamentarisation would reinforce the foundation of this policy area by
meeting the need for more democracy. In a practical sense, it will contribute to the
transparency, coherence and effectiveness of the policy formation process.

The paper also submits that a deeper EP engagement in the CFSP is a
comprehensive answer to specific EU needs, which include the formation of a
genuinely common European CFSP, a value-based policy formation process, and
the development of synergy between the CFSP and other areas of foreign policy.
From the institutional perspective, parliamentarisation of the CFSP will contribute
to the harmonisation of the EU institutional system through the unification of the
EP’s status and competences throughout all areas of foreign policy.
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5. CONCLUSIONS

The Lisbon Treaty did not significantly change the status of the EP as an ‘ex post
facto information receiver’ for the CFSP.?** However, the post-Lisbon institutional
dynamics enhanced the EP’s role in this policy area much more than the Lisbon
Treaty had intended. Summing up the findings of this research, which is dedicated
to the study of this phenomenon, the conclusions below can be made.

The evolution of the EU made the EP the epicentre of a number of
sophisticated discourses. They include the issues of EU identity, a new
understanding of democracy, which is not attached to classical Westphalian-type
national states, the limits of the technocratic mode of governance and its correlation
with efficiency as well as a number of other topics. Furthermore, the post-Lisbon
reality exposed the EU to a number of new challenges, both internally and externally.
However, crises have always been an integral part of the EU evolution path, often
stimulating political decisions leading to its qualitative transformation. With the
growing understanding of the significance of institutionalised public debate for both
internal political processes and polity formation processes, the EP is increasingly
often recognised as the “grand forum” for debate. As the case study provided
revealed, in terms of EU foreign policy the EP’s debate is not limited to policy areas
in which the EP was officially recognised as a formal participant of policy-making
and legislative procedures.

The case of the EU-Ukraine Association Agreement negotiations has
developed into a high-profile international case, one in which the EP participated
based on the new competences provided for it by the Lisbon Treaty. This case
demonstrated the EP’s active involvement, its ambitions and its growing influence
on EU external relations. Continuing its traditional role of promoting liberal
democracy values, the EP assumed the role of agenda-setter, installing these values
in the wider context of EU relations with Ukraine. The commencement of the
Russian aggression against Ukraine in 2014 triggered a shift of the EP’s priorities to
issues of military security, which then became the EP’s second focus for this case.

Although these agendas look very different, in fact they are not, as European
integration has principally been an instrument of security policy.?> Concerning
security, the traditional EP emphasis on “European values” plays an important role
bearing in mind the well-known postulate of no war between democracies. This
postulate goes down to the Kantian ideas of Perpetual Peace, with the simultaneous
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evolution of the international system to shape the appropriate behaviour of states and
the character of the states themselves.?”® This approach was reaffirmed by recent
researchers, who claim that a peaceful order does not need to be post-international. >’
What matters is that those states take on a particular democratic (or in Kant’s terms
‘republican’) character, which significantly diminishes the probability of conflict
among this community of states.?”® Furthermore, the correlation of democracy with
peace and international cooperation makes democracy promotion a relevant strategy
for the EU from a security perspective. The growing interdependence with
neighbouring countries based upon shared values is a sophisticated way of

eradicating security challenges politically.

The EP’s institutional role in this case is connected with the phenomenon of
identity construction. In this sense, reference is often made to the concept of the EU
as a normative power, the core of which includes the values that inspired the EU’s
own creation.” In this way, the EP assumed the role “democratic supervisor” over
the action of other EU foreign policy actors. It is important to stress that the EP
succeeded in developing direct relations with all major elements of the post-Lisbon
system for EU external relations, that is, the HR, EEAS and Union delegations, to a
degree significantly beyond the formal Lisbon limits. This development created a
stable ground for the EP’s active involvement in the Ukrainian crisis.

Although the EP’s role of agenda-setter in the EU-Ukraine relations follows
the general trend of the EP’s pattern of involvement in EU external relations as an
EU international identity shaper, the Ukrainian case has revealed two important
points that are relatively new. They are the EP’s ambition concerning the CFSP as it
is — that is, the policy area, dealing with security, and the EP’s ambition for a deeper
involvement in the political processes within this policy area. This development can
be explained by at least two factors. First, there is a growing interconnection between
different aspects of foreign policy, which was manifestly demonstrated by the
Russian “hybrid” war. Second, there is the growing role of institutionalised public
debate as an instrument for the determination of collective choices in political
processes, which are open-ended.

An important development is the ongoing transformation of the EU policy
dispensing pattern from the linear model towards the circle based on “feedback,
networks and involvement” throughout all the stages of the political cycle from the
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formation of a particular policy to its actual implementation. This development alters
the understanding of the role that the EP debate plays, as today it increasingly often
performs the function of a feedback mechanism, implying continuous parliamentary
control over EU policies, including its foreign policy. Furthermore, the post-Lisbon
EP debate on foreign policy issues exceeds its traditional liberal values agenda, or
put differently, places this agenda into the wider context of the EU’s relations with
the country in focus. Thus, the debate has evolved into a dynamic model of
surveillance over the situation in progress as well as over the performance of other
EU foreign policy actors, which modifies the agenda for particular cases and creates
a certain template for evaluating other EU foreign policy actors’ performance. This
practice can be interpreted as steps towards the substantive democracy pattern, thus
implying certain signs of the democratisation of the EU institutional system.

Regarding the legal perspective, the EP’s performance in the Ukrainian case
as well as its general evolving role in the CFSP certainly exceeds formal Lisbon
rules. However, this research supports the claim that the EU’s constitutional law
cannot be understood through legal positivism only.>® In addition to regulation by
positive law, this area is also significantly influenced by legal and political concepts
and principles. Furthermore, the EU’s constant evolution triggers frequent
rethinking of its identity, the principles underpinning its institutional system and
reconsideration of the role particular institutions should play. Unlike more stable
state constitutional systems, the EU is much more sensitive towards such
transformations due to its derived nature, being a construct of its Member States,
which still remain “Masters of the Treaties”. It implies a higher level of exposure
for the EU to public debate in its Member States and academic discourse due to the
301 When speaking
about EU constitutional law, these factors cannot be ignored as they are present at
the “constitutional ‘founding moments’, when political elites ponder over the
creation of a system of ‘rules about rules’.”%* Although both positive law and the
factors mentioned above that lie beyond it have contributed to the post-Lisbon
enhancement of the EP’s position within the CFSP, the mechanisms of influence
nonetheless differ; these will be summarised below.

fact that the latter serve as reference points for its evaluation.

At the level of positive law, the EP’s status and competences are regulated by
the provisions of the founding Treaties and inter-institutional agreements. The inter-
institutional agreements traditionally start from the points where the founding
Treaties stop. A common element for the inter-institutional agreements is that they

300 p, Eleftheriadis “Aspects of European Constitutionalism”, European Law Review, 1996, 21 (1), pp. 32-42.

301 P, Schumaker, From Ideologies to Public Philosophies: An Introduction to Political Theory, Oxford, Blackwell,
2008, p.1.

302 B, Rittberger (2005), op. cit., p. 5.
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usually go beyond the limits of the founding Treaties. Thus, they are based on the
founding Treaties rather than constrained by them. Noting a considerable number of
informal rules also performing regulative functions, it should be stressed that these
informal accords may later be “formally institutionalised in subsequent EU
treaties, % as well as in inter-institutional agreements. This practice emphasises the
fact that the actual rules for the behaviour are created by the actors themselves with
the inter-institutional agreements stabilising these rules by granting qualities of legal
norms to politically acceptable practices.

Regulation by the founding (amending) Treaties has a double-fold nature. The
rather straightforward approach is the direct establishment of certain rights for the
EP as well as obligations for other EU institutional actors towards the EP. In this
sense, the Lisbon Treaty was called “the Treaty of parliaments” as it had
considerably widened the EP’s rights, inter alia, in the EU external relations by
inter-connecting its consent right with the ordinary legislative procedure.’** The
much more indirect way is the enhancement of the EP’s position by referring to the
liberal democracy model and/or principles and values that have traditionally been
recognised as the core of this model. This practice was initiated by the Maastricht
Treaty, which introduced the common EU values as the objectives for its foreign
policy.* The Lisbon Treaty reaffirmed this approach by Art. 21 TEU, which
established a legal obligation for all EU foreign policy actors to comply with these
values in their international performance.’*® Although these norms certainly belong
to positive regulation and therefore establish tangible rights and obligations, thus
creating leverage for the EP in terms of its relations with other EU foreign policy
actors, nonetheless, the mechanism by which their influence on the promotion of the
EP’s status is exerted is closer to that of legal concepts, as will be explored below.

The regulative influence of the legal concept and principles is more intricate
and less visible. They do not provide direct regulation, but instead create
possibilities. Therefore, the actual outcomes of this influence are dependent on the
EP’s own institutional behaviour. The starting points here are the two basic legal and
political concepts of democracy and legitimacy. In a practical sense, it is the liberal
democracy model that has been often used as a reference point in terms of the role
that a representative assembly should be playing in the public sphere.’”” As was
stressed, “the EP’s strength lay in its normative force, whereby it was able to claim

303G, Hix, “Constitutional Agenda Setting through Discretion in Rule Interpretation: Why the E.P. won at Amsterdam”,
British Journal of Political Science, 2002, 32(2), 259-280, p. 273.

304 Art. 218 (6) TFEU

305 Art. J.1 of Maastricht Treaty on European Union.

39 Art. 21 TEU.

307 F, Schimmelfennig, (2010), op. cit., p. 213.
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a moral authority due to its democratic credentials.”**®  Of interest here is that the
EP’s agenda in terms of the EU’s external identity construction reinforces the appeal
to the concepts of democracy and legitimacy regarding the EU’s own institutional
system since the core of this identity encompasses the same concepts and values.
Thus, reference to these values in terms of the EU’s relations with third countries
inevitably raises the issue of the EU’s own institutional system as well as the
principles and concepts that underpin it. However, there is no linear connection
between these concepts and the enhancement of the EP’s position within the EU
institutional system. Further practical elaboration of these opportunities depends
upon the EP’s ambitions towards particular policy areas as well as its institutional
behaviour.

The Ukrainian case provides a practical illustration of the EP’s manifestation
of its ambition regarding the particular policy area of external relations. Against the
background of limited competences within the CFSP, the EP intensely debated
security issues, thus going beyond the role that the Lisbon Treaty mandated for it.
This case also illustrates the importance of external shocks for the development of
the EU institutional system. The Russian “hybrid war” became a serious challenge
to both the EU’s Eastern policies and its own security. Furthermore, the synergy of
this war placed stress upon the current structural split of EU foreign policy and
difference in competences that the EP has in different areas of EU external relations.
The EP preferred the problem-oriented approach, without following the Lisbon
dividing lines, which reaffirmed the interconnection between security and civilian
aspects as well as the importance of institutionalised public debate for both. For the
EU institutional system, further “parliamentarisation” of the CFSP implies its
harmonisation as it would equalize the EP’s status and unify institutional procedures
and practices.

308 L. Redei, (2013), op. cit., p. 20.
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