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ABSTRACT 

OECD’s Base Erosion and Profit Shifting project (BEPS) originated in a few MNEs’ 
tax behaviour. The project aimed to tackle this aggressive tax planning to ensure 
business equality. The EU effort resulted in the implementation of the BEPS findings 
through the anti-tax avoidance directive (ATAD). 

Taxation is initially a complex consequence of financial activity. Therefore, 
taxation is dependent on economic freedoms. ATAD automatically impacts 
taxpayers’ rights and obligations. Taxpayers’ rights were not considered for 
economic freedom in the legislation process. 

Based on the legality principle taxes are governed by law. Constitutions 
implement the legality principle setting limits for the legislator. This steering creates 
the first national protective level for taxpayers’ fundamental rights. If the economic 
activity involves the EU’s internal market, EU law sets another constitutional level 
protection for taxpayers. 

Taxpayers’ rights, and their protection, rely on fundamental rules and legal 
principles. Both the legislative process and tax assessments are directly or indirectly 
connected to constitutions and EU law. As these fundamental rules are not changed, 
BEPS and ATAD impacts should be measured against the fundamental rights to 
understand whether they restrict taxpayers’ economic rights too extensively, i.e. are 
they proportional to their objective. 

The EU has no legislative power linked to taxation. The question of 
proportionality is important to understand the legitimation of EU’s tax directives. As 
the Member States are obligated to implement directives by tax laws, the legislative 
process is stressed. A directive doesn’t eliminate national interests. A directive 
connects tax automatically to EU law and makes it an issue of EU law. 

Tax is a national measure even on transactions within the EU internal market. 
This means that harmonised rules are used separately in each EU Member State. 
Harmonisation of tax rules does not therefore guarantee the functioning of the EU 
internal market. The question of taxpayers’ rights and their protection is crucial. 

KEYWORDS: Proportionality, impact assessment, rule of law, ability to pay, 
legality principle, internal market  
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TIIVISTELMÄ 

OECD:n Base Erosion and Profit Shifting (BEPS) projektin heräte on muutaman 
kansainvälisen yhtiön tavassa hoitaa verojaan. Projektin tarkoituksena oli estää 
aggressiivinen verosuunnittelu ja näin varmistaa liiketoimintojen tasavertaisuus. EU 
toimi asiassa aloitteellisesti säätämällä BEPS projektin suositusten mukaisesti 
veronkiertodirektiivin (ATAD). 

Verot ovat taloudellisen aktiviteetin monimutkainen seuraus. Verojen ja 
taloudellisten vapausoikeuksien välillä onkin suora yhteys. Veronkiertodirektiivi 
vaikuttaa puolestaan näihin verovelvollisten oikeuksiin ja velvollisuuksiin. 
Taloudellisia vapausoikeuksia ei huomioitu direktiivin säätämisprosessissa. 

Perustuslakiin sisältyvän legaliteettiperiaatteen mukaisesti veroista määrätään 
lailla. Perustuslait asettavatkin rajoja normaalin lainsäädännön säätäjälle. Tämä 
ohjaava vaikutus muodostaa ensimmäisen verovelvollisen oikeussuojan tason. Jos 
taloudellinen toiminta liittyy EU:n sisämarkkinoihin muodostaa myös EU 
lainsäädäntö perustuslailliseen suojaan verrattavan suojan verovelvolliselle. 

Verovelvollisen oikeudet ja niiden suoja perustuu perustuslaillisiin sääntöihin ja 
oikeusperiaatteisiin. Tämä sitoo niin lainsäädäntöprosessin kuin myös verotuksen 
toimittamisen joko välittömästi tai välillisesti vakaisiin ja periaatteellisiin 
säännöksiin, siis perustuslakiin ja EU oikeuteen. BEPSn ja ATADin vaikutuksia 
tulisikin mitata näitä sääntöjä vasten, jotta ymmärtäisimme rajaavatko kyseiset 
säännökset liiaksi verovelvollisen talousoikeuksia. Toisin sanoen ovatko ne oikeassa 
suhteessa näiden sääntöjen tarkoitukseen. 

EU:lla ei ole verotusvaltaa ja tästä syystä sääntöjen oikeasuhteisuus on tärkeä 
pohdittaessa EU:n verodirektiivien oikeutusta. Jäsenvaltioiden on implementoitava 
tämä direktiivi kansallisella verolainsäädännöllä lainvalmisteluprosessin ollessa 
varsin ohjattu. Direktiivi ei kuitenkaan poista kansallisia intressejä, mutta yhdistää 
verot välittömästi EU lakiin ja sen suojaan. 

Verotus on kansallista myös EU:n sisämarkkinoilla tapahtuvien liiketoimien 
kohdalla. Harmonisoituja säännöksiä sovelletaan erikseen kansallisella tasolla 
jokaisessa EU jäsenmaassa. Näin ollen harmonisointi ei takaa sisämarkkinoiden 
toimivuutta. Tähän liittyvä verovelvollisen oikeudellisen suojan kysymys onkin 
tärkeä. 

ASIASANAT: Suhteellisuus periaate, vaikutusarvio, oikeusvaltio, maksukykyisyys, 
legaliteetti periaate, sisämarkkinat 
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1 Introduction to the research 

1.1 Starting point 
Fundaments of today’s taxation and rule of law were created long back in 1215 in 
the Magna Carta which stated that taxes should always be governed by law. This 
fundamental principle is still valid and is implemented in most of modern 
constitutions. Even though the legal fundaments of taxation were established more 
than 800 years ago, tax law is the most or at least one of the most dynamic areas of 
law. This is due to the changing needs of government funding, rapid change of 
industrial operations, increased mobility of people and operations, and political 
pressures especially in the latest years. 

Financial politics are reflected in tax laws. This relation creates a reflection of 
applicable political powers: governments political interests are reflected in issuing 
tax laws1. This means that even though the neutrality of the tax system is seen as a 
key qualification of a good tax system, political interests in the area of industrial 
politics, environmental politics and economic cycles, to mention a few, steer 
financial politics as well as tax laws2. 

The legality principle has a very strong position in tax jurisprudence3. Being a 
fundamental principle, it does not define yet a good tax system as such, the legality 

 
 

1  See for example Wikström, Ossa & Urpilainen, pp. 25–29. 
2  The neutrality of the tax system is not necessarily self-evident. If official tax 

governance is weak creating opportunities for fraud and corruption, the tax system 
cannot reach neutrality. A good tax system is crucial for a well-functioning society as 
it is crucial also for taxpayer to be able to rely on the rules and authorities. Tax morale, 
even being a value of aspiration, is important for a good tax system, see OECD’s 
program “Boosting tax morale – so people and businesses pay tax” at 
www.oecd.org/tax/tax-global/boosting-tax-morale-so-people-and-businesses-pay-tax.htm. 
As Fuller considers, reciprocity unites men because of their differences, p. 23. I see this 
crucial as both taxpayers and tax authorities should have a commitment to tax morale 
even though their approaches are different. 

3  The impacts and scope of the legality principle have been analysed by several 
academics. See for example Vanistendael 2013, pp. 30–31, Ryynänen, p. 20. Äimä 
refers to 81 § of the Finnish Constitution, p. 20 and Tikka 1972, pp. 135–145. 
Haapaniemi considers retroactive implementation of new law to create challenges, 
p. 79. 

http://www.oecd.org/tax/tax-global/boosting-tax-morale-so-people-and-businesses-pay-tax.htm
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principle states only that taxes have to be based on law4. This is crucial as any other 
level of morality would be challenging to comply with due to a clear and mutual 
understanding of what is meant by different moral values5.  

Adam Smith, the father of economic liberalism, has defined qualifications for a 
good tax system. A good tax system includes, according to Smith, basically four 
components; equality, certainty, convenience of payment and economy of collection. 
Independently how for example equality is understood6, three of these classes 
include components that are strongly related to taxpayers’ legal protection. Equality, 
certainty and convenience of payment include components protecting the taxpayer 
from governments or tax collectors’ arbitrariness7. Fuller described in the 1960s 
qualifications for good legislation, a component in taxpayers’ legal protection. 

Tax is a consequence of business, i.e. business is the underlying source of 
taxation8. When assessing taxation, business transactions are considered based on 
tax law or laws9. The transactions, however, are based on civil law terms and 
conditions. The financial impacts are defined based on civil law definitions and 

 
 

4  As Tikka analyses, for example the analogical interpretation is often left on an abstract 
level and for example in Finland accepted, though with quite strict limitations. 

5  Fuller considers that “the morality of duty finds its closest cousin in the law while the 
morality of aspiration stands in intimate kinship with aesthetics”, p. 15. Basically, this 
means that the legality principle relies on rules that represent more morality of duties 
than perhaps morality of aspiration. When discussing paying taxes, it is often referred 
to moral questions. This type of moral may be impossible to comply with as there is no 
clear and mutual understanding of what kind of rules the morale means. 

6  For example, equality could be understood from an interest or ability to pay point of 
view. For instance, Knuutinen (2009, pp. 33–34) seems to agree with Gunnarsson, that 
Smith represents merely an interest approach rather than ability-to-pay-approach. 
Equality should then be understood in a horizontal view. 

7  The EU considers in its 2019 study that “Achieving a level playing field for all 
companies. Despite major efforts to combat tax avoidance, effective tax rates still vary 
according to company size, location, level of iinternationalisationn and sector of 
operation. Introducing a common, minimum corporate tax rate and a common corporate 
tax base could level the playing field considerably.” This illustrates well the challenges 
within taxation: the presentation of a global minimum tax based on the effective tax 
rate is not actually a measure that would refer to nominal a tax rate. This may create 
expectations that are not met and lead to controversial taxes. EU Tax Observatory 
considers “ The European Commission in fact highlights the beneficial effects of (non-
harmful) tax competition: «In this context it is important to recognize that, while 
harmful tax competition must be addressed both at EU level and at the broader 
international level, notably within the OECD, and the State aid provisions of the Treaty 
must be respected, some degree of tax competition within the EU may be inevitable 
and may contribute to lower tax pressure. » (European Commission, 2001)”, EU Tax 
Observatory 2021 

8  Law again defines the level of taxation. 
9  In case business is international tax laws in multiple countries need to be complied. 
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accounting rules. Accounting rules are the underlying framework for determining 
taxable income. This illustrates that there is a strong connection between tax, civil 
and accounting regulations. This connection sets limits not only to how tax laws can 
be legislated, but also to assessing taxes. 

1.2 What is this research about 

1.2.1 Public discussion as catalytic 
Currently, there is an ongoing active public discussion on especially taxing 
multinational entities; fairness, ethics, transparency, and aggressive tax planning 
have been raised in the discussion10. Ongoing discussions illustrate that not all 
components of the good tax system are currently in place11. On the other hand, the 
discussion has been concentrating almost solely on multinational entities and their 
taxation, perhaps even partly on a few companies’ taxation only12. As such this is 
neither a sufficient nor reliable basis for concluding how well the four components 
of a good tax system are in place. For that purpose, discussions and views are too 
narrow and high level13. 

 
 

10  The EU study (2019) still states that (p. 12) “all the needs and problems originally 
addressed by the EU rules under assessment are still relevant. For instance, transfer 
pricing is still one of the main channels used by multinational companies to shift profits; 
aggressive tax planning via interest payments is still a salient issue”. It seems to be that 
the same topic stays on the agenda independently of the actions taken. I assume that the 
debate will not end soon as the discussion is about high-level topics that are hard to 
define in concrete, agreeable form. I would add on the list greenwashing and 
“taxwashing” that will be added to the discussion when taxpayers are trying to respond 
to the set topics, but where the impact is not what it was expected to be, see for example 
ESG and Sustainability in taxation, Amsterdam 2023. 

11  The discussion illustrates at least that there are multiple views existing that are not 
reflected in the tax laws and that global businesses are changing the scene for 
international tax as well as the allocation of fiscal revenues between countries. 

12  Discussion has concentrated on so-called GAFA (Google, Amazon, Facebook, and 
Apple) companies. The reason for that may be, at least partly, that these companies are 
not only large but also that they operate in a new digital industry. These companies are 
US companies with a US tax “infrastructure”, that is, worldwide income is taxed in the 
US, but first when it is imported to the US. First in 2018 with new GUILTY, rules US 
companies were not penalized for keeping their income outside of the US. The non-US 
income has often been subject to far-reaching tax planning. 

13  This discussion often reflects morality of aspiration or morality of duty, but only in a 
limited area. The discussion raises expectations of the outcome, often by purpose. 
Unless the discussion is systematic and organised, the risk is that discussion is ongoing 
of a certain issue with the same terms and even alike-looking conclusions, but due to 
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Public discussion14 is not creating any tax laws until it results in democratic 
decisions. I would regard it rather to illustrate changes in the operational 
environment or moral aspects. The public debate raises views that are deviant from 
old views or illustrates the need to develop rules due to changes in the operational 
environment or new values, such as climate change. When the political pressure 
grows enough, public discussion may result in new tax laws and regulations. Before 
that process should satisfy requirements set for legislative work15.  

Another angle of the reasons for public discussion could be mistrust towards tax 
authorities16, i.e. there would not be public trust in tax authorities’ capabilities, 
resources, or possibilities of tackling aggressive tax planning17. It could be seen even 

 
 

opposite targets not resulting in the outcome that was expected. As an example, I would 
mention transfer pricing; it seems to be a mutual understanding that taxes should be 
paid where the value is generated. Each country just has an entirely different 
understanding of where the profit actually is generated. Equally Pillar 2 may be an 
outcome of failed BEPS 1 actions. 

14  The quality of public discussion can never be fact-based, but concerning aggressive tax 
planning, EU studies make far-reaching conclusions. For example, the 2019 study states 
based on a 2010 study that “Indeed, these bilateral tax treaties were in the past mainly 
concluded to avoid double taxation rather than double non-taxation. Overall, 
multinationals in high-tax jurisdictions are estimated to pay 30% less tax than similar 
domestic companies”, p. 19. Further EU study (2016) concludes concerning shifting 
income through debt financing that “When comparing the consolidated ETRs of MNEs 
to similar domestic corporations, the use of ATP structures should be reflected in a 
significantly lower tax burden. As an empirical approach to compare MNEs and domestic 
companies, we can follow the logic of Egger et al. (2010) and match on observable 
characteristics. However, there are several other reasons a for lower effective tax burden, 
so the reverse conclusion that a lower effective tax burden is always due to ATP is not 
generally possible”. Indeed, the effective tax rate is impacted by more financial factors 
than aggressive tax planning topics. The effective tax rate however creates an assumption 
for public discussion purposes without actual understanding. 

15  As legislative work converts the morality of aspiration into the morality of law, it needs 
to ensure that behavioural rules can be complied with (compare with Fuller’s list of 
consequences of failure, pp. 38–39). Legislator faces the challenges of good tax 
legislation. This task is not easy. In spite of ongoing public discussions, the rule of law 
governs ongoing tax assessments limiting the powers of tax authorities to adapt 
principles from public discussion. 

16  See for example transparency discussion in the EATLP 2018 Zurich congress. 
Taxpayers seem to be the focus of NGOs, but when reading through carefully the 
comments and their targets, NGO’s comments are addressed to tax authorities’ actions. 
The demand for public country-by-country reporting can be seen as a request to 
understand how taxpayers plan their taxes and how tax authorities approve these 
approaches. Public country-by-country reporting is believed to bring an opportunity to 
control the behaviour of these two parties.  

17  In this respect tax authorities face the same challenge as taxpayers: lack of trust. The 
challenge is that public discussion reflects assumptions without understanding all the 
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as a mistrust towards the existing tax assessment system18. The debate illustrates a 
certain expectation of how, in this case, multinational entities should be taxed. The 
expectation19 seems to be that every country will be a winner. The debate seems to 
agree that tax authorities do not have enough powers to manage the topics in line 
with expectations.   

The views presented illustrate the moral aspects of some stakeholders20. The 
focus is often on a few taxpayers and their behaviour. Discussion is coloured by 
simplifications, far-reaching conclusions, and a strong political agenda. This well-
driven agenda puts pressure on political decision-makers resulting often in frequent 
new policies. 

The current public discussion and following political pressure have changed 
the tax environment21. Even though tax jurisprudence can be considered dynamic, 
the changes and proposals to regulation22 have been remarkable even from the 

 
 

content and impact of actual laws and rules. Where taxpayers are seen behaving 
aggressively, tax authorities are seen not being on top of their tasks. The reality, may 
often be that the public and political discussion is done without a proper understanding 
of the rules and circumstances. 

18  The civil society comments reflect this aspect. The tax assessments or the rules resulting 
in a certain tax assessment in a stand-alone case are labelled not to be fair from a civil 
society point of view. In reality, the conclusion is not that simple or straightforward at 
all as the unknown factors are not considered, opinions differ so much, or indicators for 
the conclusion are not proper. 

19  My conclusion is that some countries see that the BEPS action plan failed in its targets 
as it did not bring the expected increase in tax revenue for them. It was rather shifting 
the operations to new locations. This aspect was brought into the discussion for 
example by Krister Andersson from BIAC, see also Tax Seminar Turku 2016. BEPS 
2, especially Pillar 2 in 2020 was drafted to eliminate this failure. The OECD states 
that “Pillar Two addresses remaining BEPS challenges and is designed to ensure that 
large internationally operating businesses pay a minimum level of tax regardless of 
where they are headquartered or the jurisdictions they operate in”, OECD Pillar 2 
report, p. 14. 

20  Fuller has explained the morality behind the law, the morality of duty. This is the lowest 
level of morality. Higher levels of morality are more aspirational, that is dependent on 
personal views, and not easy to agree on, Fuller, pp. 15–16. The moral aspects 
represented by different stakeholders are more aspirational. 

21  Transparency seems to be the answer to many topics raised. Further transparency is not 
only about transparency towards tax authorities but also public transparency. Instead of 
one set of communication being the solution to all challenges transparency may create 
new turbulence in the form of discussion of greenwashing or “tax washing” as the 
transparency requirements somehow ignore the differing needs and objectives of the 
discussion. See for example Ehrke-Rabel. 

22  Examples of changes or new regulations are the OECD’s proposals in the BEPS project 
resulting in c-b-c-r, new transfer pricing rules, new tax treaty provisions through a 
multilateral instrument, EU’s ATAD, and revised DAC 6. The OECD’s BEPS 2 is 
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perspective of tax jurisprudence. Common for the changes is that they seem to 
have high political pressure and expectations23 and that they have been executed 
in a short time24. These changes put a challenge to taxpayers' rights on multiple 
levels in multiple countries. It appears that taxpayers’ rights are not considered 
properly.  

In conclusion, I would state that public debate has been quite an efficient 
catalyst for the initiation of new taxing rules, but a poor catalyst for developing 
taxpayers’ rights in the area of these new rules. This may result finally in 
unexpected impacts25 

1.2.2 How to define low taxation? 
States have sovereignty over taxes. Therefore, the tax burden is essentially based on 
tax laws in each country steered in cross-border cases by bilateral and multilateral 
tax treaties. The nominal tax burden is defined separately country by country26.  
Effective tax rates differ from national nominal tax rates as the definitions of income 
and tax are not the same in tax laws and accounting standards27. 

 
 

under preparation in 2021 and most likely will be followed by the EU’s actions in the 
area of digital tax. 

23  For example, the OECD BEPS project was urgent, especially for political reasons, see 
BEPS project. 

24  For example, the time used for Pillar 2 preparations, public hearings, and impact 
assessment was extremely short when compared with the size and magnitude of the 
reform. This results often in a situation where no or only poor guidance on how to 
comply with the rules is drafted. 

25  Part of taxpayer’s protection is founded in fundamental rules and principles ensuring a 
balance between taxing rights and different rights. These rights will be applicable even 
for the new rules. If the impacts are not analysed before, the outcome may be 
unexpected. 

26  The rule of law is necessary as the taxpayer has to be able to comply with the set 
expectations. These expectations need to be stated in the law in an understandable 
manner. If rules are not concrete enough or clear enough, but more on the level of 
aspiration, predictability is reduced creating risk for discrimination and arbitrary 
impacts. The law may fail as King Rex failed in Fuller’s example. The EU’s role as a 
tax legislator is complex as each Member State has tax sovereignty and the EU’s taxing 
power requires unanimous decision. In practical terms, the EU has referred to the 
functioning of the internal market, but his argument should be subject to 
proportionality. In neither case, the EU is not a performing legislative process in line 
with the rule of law consideration. 

27  For example, IFRS takes a future view. Taxes should be booked based on what is 
likely to be realised in the future. Taxable income takes into account past events. This 
means that for example loss carry forwards impact ETR based on how losses are 
treated for future purposes. If it is more likely than not that losses cannot be utilised, 
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Business decisions are based on multiple factors, tax is only one factor among 
many factors. The effective tax rate is not a driving force for business decisions 
unless an option would create an extremely negative tax impact. Business 
decisions impact effective tax rates, but effective tax rate impacts businesses only 
randomly. 

As tax is a consequence of business, EU-based tax regulation is a challenge; 
how would the EU regulate a national tax without interfering with tax sovereignty. 
The functioning of the internal market is a business environment issue targeting to 
eliminate obstacles. National taxes, harmonised or not, do not impact the internal 
market unless taxes are treating taxpayers differently based on nationality. Both 
tax-related subsidies and limitations make tax treatment sensitive to 
discrimination. 

Tax impacts are measured in multiple ways illustrating the purpose of measures. 
Where tax authorities’ statistics are based on taxes paid for a fiscal year in a country, 
multinational companies measure their consolidated tax burden through effective tax 
rates based on different rules, such as IFRS or US GAAP principles28. Different 
measures are often based on varying methods and standards to recognise profits. 

 
 

they need to be booked as tax cost in IFRS meanwhile for taxable income purposes 
they still exist. 

28  Accounting standards, such as IFRS, take a view on future impacts on profit and 
balance sheet of the reported period meanwhile taxable income based on tax laws are 
normally defines the profit based on issues that have realised in the past. This difference 
in view is fundamental, sometimes even confusing unless the difference is not 
understood properly. It looks like that for example the OECD is not in reality on top of 
the differences when they propose in BEPS 2. Pillar 2 proposal of combining tax law 
approach defining income tax and for example, IFRS approach when defining income 
for effective tax rate calculation. Mixing two standards results in an outcome that is 
based on no standard. 
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That’s why there are various ways of calculating tax burden29. There seems to be no 
one-size-fits-all standard30 approach to measure tax burden31. 

One of the key topics raised in the discussion has been low or no tax payments 
on income. This has been claimed to be an issue concerning especially taxpayers 
having multinational operations. Typical for the discussion has been simplified 
conclusions and mixed use of terms and indicators. Different measures confuse a 
complex issue prohibiting constructive discussion32. Further, this may be confusing 
when comparing consolidated33 ETR with the local tax burden.   

 
 

29  Knuutinen 2009 has analysed well different methods and standards of how to identify 
income and costs. Some standards seem to identify income based on real values; 
fluctuation of value would be recognised as income independently whether it has been 
realised or not. Another approach is the question of time perspective as described 
above. Also, the treatment of losses on disposals may be recognised differently, to 
mention a few as examples. See Knuutinen,2009 p. 77–98. 

30  Country-by-country-reporting initiatives have faced this challenge. Different actors, 
such as CSR Europe, have attempted to create a standard for what data should be 
published so that a taxpayer could illustrate that he/she has been doing “the right thing”. 
GRI published its standard 207 in 2019, which includes a selection of mandatory and 
voluntary data to be published in line with sustainability measures, see GRI Standards. 
GRI 207 represents more of a standard for what data should be published but does not 
illustrate sufficient measures to illustrate how different factors impact different 
businesses leaving a conclusion on a complex matter to the reader. My conclusion is 
that where GRI creates a standard for what to publish, it fails to help taxpayers to 
communicate material topics for a specific operation and it does not translate data into 
reliable information for different stakeholders. This illustrates quite well the challenges 
there are to describe tax burden. 

31  Different measures are used to illustrate tax burden, such as ETR (effective tax rate) 
IFRS (taxes paid + deferred tax booked / profit), CTR (cash tax rate) IFRS (taxes paid 
for accounting period / profit), CTR-based on tax law (Taxes paid for tax year / profit), 
CTR on taxable income (taxable income / taxable profit) and nominal tax rate; tax on 
taxable income to name few. 

32  A good example of this is to assess the tax burden after a large investment. After a large 
investment taxpayer makes depreciation of the assets. Depreciations create normally an 
incentive from a tax point of view for investments by allowing the taxpayer to 
depreciate asset value at the beginning of the asset’s lifetime, say in seven years. This 
may result in a very low taxable income meanwhile IFRS identifies different kinds of 
depreciation over the whole lifetime of the asset. If the IFRS result is compared with 
taxes paid based on tax law effective taxation looks very low at the beginning of the 
lifetime and very high at the end of the lifetime of the assets. 

33  Consolidated financial information is based on group-level information where all 
internal transactions are eliminated. Consolidated financial accounts are often based on 
IFRS or US GAAP. They eliminate group internal transactions and their impacts; they 
recognise income and costs at different times compared with local taxable income. 
Financial instruments used in financing for example for hedging purposes create a lot 
of timing differences between the different standards as well as depreciations are often 
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Lack of comparability on the one hand and complexity of different standards, on 
the other hand, has been one of the reasons for far-reaching conclusions on taxes 
paid and sometimes single-minded discussions34.  Neither tax authorities seem to 
understand these different metrics though they are used in the discussions35. 
Constructive discussion would require careful and understandable use of indicators 
as well as a better understanding of factors impacting tax based on existing law and 
its purpose to avoid confusing conclusions36. High-level public discussion is not 
capable of taking into account technical indicators resulting finally in conflicting 
views between countries, taxpayers, and authorities37.  

When the debate focuses on the aspiration of whether a fair share of taxes has 
been paid, it fails often to illustrate who actually would have the right to tax and who 

 
 

different. This is why taxes are booked differently in consolidated accounts and local 
accounts. Local accounts do not simply create consolidated profit by summing up, but 
through eliminations and complying with different definitions for the same topics. 

34  Discussion of MNEs’ tax contribution started in early 2010. Still in 2020’s after BEPS 
1 and ATAD basic assumption of MNE tax contribution is unchanged even though 
MNE ETRs seem to be higher than SME ETRs. Focus has been, and still is, in 
mechanisms tackling issues as earlier. At the same time, OECD has initiated discussion 
of taxpayers’ willingness to comply with tax rules and paying tax. OECD’s target is to 
identify how economic behaviour could be changed or managed to be more tax-
friendly, OECD 2019 Tax Morale. This study represents a different kind of discussion 
capable of catching more than purely high-level assumptions. 

35  Low effective tax rate may be used as an illustration of aggressive tax planning 
meanwhile for taxpayers it may only illustrate a timing effect; tax will be paid, but only 
later. My personal experience is that tax authorities measure effective tax rates by 
comparing taxes paid with taxable income excluding tax-exempt income and either 
including some specific income items or adding them to income basis. The outcome 
has been in these cases unpredictable. 

36  EU research states still in 2023 defines aggressive tax planning as referring “to the 
practice of exploiting loopholes in tax laws – that is, abiding by the letter of the law but 
violating its spirit – to minimise or avoid tax liability. It typically involves using 
complex tax structures that take advantage of differences in tax laws between countries 
to reduce taxable income artificially”. Meanwhile, artificiality is surely part of 
aggressive tax planning, loopholes are more complex to define and understand; the 
intention or the spirit of the law is often complex and not visible. This view challenges 
the rule of law. 

37  It appears that most of the participants of the discussion have same the target, namely 
to increase the income tax contribution of MNEs, the conflicts arise when the discussion 
starts to touch more concrete issues. Concrete measures illustrate who are the winners 
and who are the losers bringing a feeling of whether tax contribution is low or not and 
where the tax could be paid. See for example OECD’s proposal of BEPS 2 concerning 
digital service tax (so-called Pillar 1) and minimum tax (Pillar 2) which seem to be 
created to fill the gap created in BEPS 1 compared with the expectations. 
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has lost tax revenue38. The challenge of high-level discussion is that it reflects so 
many conflicting views without any clear conclusion or guidance39 An example of 
this is a study that the European Commission has done. This research concluded that 
multinationals have higher tax rates than national companies40. Hiding income was 
offered as an explanation. Another factor that was mentioned was multinationals 
reporting more losses than local companies. The report failed to explain what are the 
building blocks of income tax contribution41. Understanding comparability of 
different indicators, their relation to profitability, income tax logic as well as how 
and why tax revenue, defined based on national tax laws and rules, as well as, ETR, 
defined by international accounting standards, behave in different ways, would be 
important to understand tax contribution. 

The narrow focus on tax-related discussion becomes obvious when looking at 
points on what taxes mean for the free movement of capital and freedom of 
establishment. These freedoms are directly business-related and the indirect impact 
that taxes may have not been analysed. Taxes are for some reason disconnected from 
their origin, i.e. business.  

1.3 Territoriality creates tension 
The debate has its initial starting point in arguments whether MNEs utilise 
mismatches between tax regulations to avoid taxes, i.e. they do not pay their fair 
share of taxes anywhere or in a certain country42. This point is valid and a good 

 
 

38  It seems that a few US companies are in the focus without considering if the taxes 
should have been paid in the USA or outside the USA. Multiple countries may be of 
the view that they have too low tax revenue from these US companies. 

39  Fuller raised the same aspect in his studies about the Morality of Law. This fundamental 
setup has not been changed throughout the years. 

40  See also Aggressive tax planning indicators, 2017 pp. 78–80. This conclusion is 
somewhat contradictory to the statement that multinationals are doing aggressive tax 
planning. This factor was explained in the report by stating that multinationals report 
lower profits. I consider this to be an odd argument. 

41  Even multinational companies have a target to create profit. As the European 
Commission was looking for indicators considering aggressive tax planning, losses 
seem to be a far-reaching indicator. Typical tax planning would look for low taxation, 
not for loss generation. 

42  It is important to note that there are two, perhaps even contradictory views within the 
same message. Meanwhile, many civil societies argue that MNEs are not paying their 
fair share of taxes in developing countries, other civil societies argue that MNEs are 
shifting income from high-tax jurisdictions to low-tax jurisdictions, with a main focus 
on not paying their fair share in the headquarters country. As an example, Christian Aid 
is fighting against global poverty meanwhile Finnwatch is more focused on whether 
income is shifted from Finland to tax havens, which Finnwatch defines more 
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starting point for the debate, at least as one of the angles. From a taxpayers’ rights 
point of view, it is important to understand also why there are differences in tax 
contributions and what would be in that case taxpayers’ misbehaviour. Not having 
this angle in the discussion creates expectations that may not be met. As tax is a 
result of financial activity (taxes borne and collected) and profitability (income 
taxes) in a country, local political objectives create a challenge for taxpayers’ rights 
in a global economy43. 

Countries are different due to geography, history, natural resources, legal 
systems, economic structure, and also tax system to name a few. Countries are 
adopting their regulative systems often to support their business environment and to 
create a good platform for financial activities, especially in their own area of 
strength44. By attracting businesses countries attract tax basis. Countries drafting tax 
legislation to support their main industries is called tax competition. Tax competition 
is one part of competition between states45. 

Fiscal policy may be used as a competition tool to support the national needs. 
Tax competition or at least a certain specific type of tax competition is said to be 
harmful and even against the internal market in EU46. EU's target is to create a well 
working internal market, i.e. to eliminate all the restrictions in EU internal markets. 

 
 

aggressively than for example EU or OECD, see for example Finnwatch 7/2017. 
Political discussion is on a general level more focused on a domestic approach. 

43  Tax is a national measure and therefore there may be naturally a tension, even a 
mismatch, in cross border transactions. Countries involved in the transactions have a 
national interest, which may result in a double or a non-taxation situation. 

44  For example, Finland has been strong in investment products and forest industry 
meanwhile some other countries are strong in for example food industry. States usually 
adapt their legislation to support areas where they have strong industries. This may 
include also tax legislation. As an example, I would raise the Dutch tax treaty and 
investment protection treaty network supporting equity investment actors, Ireland’s low 
corporate income tax rate attracting employment opportunities in some industrial 
sectors, and Finland’s highly-educated workforce. 

45  All competition is not fair. Especially in the area of tax competition, it may lead to 
strange outcomes. This is why the tax competition has to be fair, based on rules and 
principles creating a plain playing field just like commercial competition or state aid. 

46  EU has defined harmful tax competition on EU's internet pages as a) an effective level of 
taxation which is significantly lower than the general level of taxation in the country 
concerned, b) tax benefits reserved for non-residents, c) tax incentives for activities which 
are isolated from the domestic economy and therefore have no impact on the national tax 
base, d) granting of tax advantages even in the absence of any real economic activity, e) 
the basis of profit determination for companies in a multinational group departs from 
internationally accepted rules, in particular those approved by the OECD or f) lack of 
transparency, European Commission, Harmful Tax Competition. Just a low tax rate or a 
beneficial tax rule does not create in itself automatically harmful tax competition. 



Reijo Salo 

22 

It is difficult to see how healthy47 tax competition as such limits the well working 
internal market as long as taxpayers are treated equally48.  

Even the internal market includes Member States that are different from each 
other. Well-working internal market does not require equal minimum tax rules in 
countries, more that domestic rules are not creating a benefit for national taxpayers49. 
Tax competition creates a need for reforms to maintain the competitiveness of each 
EU Member State and the EU against other countries.  

EU has promoted new tax rules such as the global minimum tax or BEFIT50. EU 
has no legislative power within the area of income taxation. Therefore, to justify its 
new approach to income taxation, the EU is arguing that tax rules should be 
developed by the EU to ensure a well-functioning internal market. As taxes are a 
consequence of business activities, taxation in itself will not self-evidently improve 
the functioning of the internal market unless considered in relation to business and 
the market as a whole. A conclusion, that rules such as global minimum tax, do not 
improve the functioning of the internal market, but rather create limitations to 
freedom of establishment and movement of capital51 is possible. 

 
 

47  Healthy tax competition includes certain behavioural rules for governments, tax 
authorities, and taxpayers. I would state that the most important behavioural rule is 
transparency and predictability of tax rules. This means that tax authorities and 
taxpayers do not conduct so-called sweetheart deals, i.e. make agreements on tax 
treatment, that would not be based on published law and not available for every 
taxpayer in equal position. See for example B Team tax principles.  

48  Equal treatment should eliminate the main part of harmful tax competition as defined 
by EU itself, ibid. Misuse of different freedom rights or EU rights is not part of tax 
competition and should not confuse the discussion in this respect. Fighting against 
misuse of rights, or avoiding legitimate liabilities should always be prohibited, see for 
example Leenarts & Guttierres-Fons, p. 1638. 

49  Discrimination is identified in both horizontal and vertical dimensions. In both cases, 
the comparison is done for cross-border treatment, not national treatment. See 
Urpilainen 2012, pp. 77–78. This is a consequence of sovereignty of Member States 
concerning taxes, the EU has no power to dictate national tax rules. 

50  BEFIT is a European Commission proposal on Business in Europe: Framework for 
Income Taxation defining basis for some fundaments of common tax base and transfer 
pricing applicable for MNEs published in September 2023. 

51  I will illustrate this with an example. Multiple countries are competing for green 
transition investments and supporting material state subsidies to attract investments. To 
be efficient the tax incentives offered can work only if efficient taxation in line with P 
2 rules exceeds 15%. This means that taxpayers having already operations in a country 
may benefit from investment incentives such as accelerated depreciation or investment 
credits as they can reach the minimum 15% effective tax as consolidated in the country 
where investment is done. A taxpayer making the first investment to the country will 
instead be subject to top-up tax in the country of operation, in case of local top-up tax, 
or in the headquarters country. This means that a cross-border investment is less 
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EU has moved partly from so-called negative harmonisation towards positive 
harmonisation, at least to a certain extent52. As taxation still remains within the Member 
State sovereignty, objectives for harmonisation should be considered; harmonising tax 
regulation in itself in this framework will not necessarily improve the functioning of the 
internal market53 as tax is only the impact of business, not the only business driver. An 
aspect of national tax impacting international business should be considered. 

As long as positive harmonisation is limited to defining only minimum rules, no 
real harmonisation is taking place54. In case we agree that positive tax harmonisation 
is the solution for a better-functioning internal market, minimum rules do not result 
in harmonised rules in each Member State55. As national interests vary, tax rules 
finally differ from each other as in the case of negative harmonisation and tax may 
create a challenge for the internal market. 

 
 

attractive than domestic investment due to a strong national connection to taxation and 
the fact that tax is a consequence of business. See for example the ECJ C-484/19 Lexel 
paragraph 46: “It is settled case-law that a restriction on the freedom of establishment 
is permissible only if it is justified by overriding reasons in the public interest. It is 
further necessary, in such a case, that its application be appropriate to ensuring the 
attainment of the objectives in question and not go beyond what is necessary to attain 
those objectives (see, inter alia, ECJ judgments, C-446/03 Marks & Spencer, par 35;, 
C-196/04 Cadbury Schweppes and Cadbury Schweppes Overseas, par 47; and 
C-524/04 Test Claimants in the Thin Cap Group Litigation, par 64).“ 

52  Negative harmonisation means harmonisation through denial of discrimination, that is 
stating what restrictions are not allowed. Positive harmonisation in turn expresses how 
rules should look like, in other words setting the same rules for all Member States. 
ATAD (the Anti-Tax Avoidance Directive) is one of the first attempts in the field of 
taxation. This is challenging from a legal point of view as the EU has no actual taxing 
power and secondly using the functioning of the internal market as a mandate creates a 
need to ensure proportionality in the functioning of the internal market, which is not a 
tax metric in itself at all, but a wider topic. 

53  It seems that tax harmonisation is not complete unless taxing powers are moved from 
the Member States to the EU. In any other case, Member States have always the 
possibility to make national rules. On the other hand, creating rules for MNEs that have 
net sales higher than € 750 million, creates a border that creates unequal taxation. I 
wonder, as Vanistendael based on a discussion, whether harmonisation and a well-
functioning internal market can be reached by steering the impact of business, ie. tax. 

54  Positive harmonisation is a challenge as taxing rights belong to Member States, not the 
EU’s mandate. 

55  Member States may apply absolute minimum requirements for operations that have 
national interest and more strict rules in other areas. 
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1.3.1 BEPS and territorial tension 
Both the OECD's BEPS project (focusing on base erosion of tax base and profit 
shifting between countries) as well as the EU's ATAD56 (focusing equally on base 
erosion and profit shifting through legal regulation57) are targeting to eliminate 
harmful tax competition and tax avoidance58. Harmful tax competition59 is indeed 
not benefitting the internal market as it includes actions that are typically based on 
non-transparent agreements including unique tax treatment for certain taxpayers 
with artificial solutions only. Benefits are granted based on requests and agreements, 
which are not available for all taxpayers. 

Tax is a consequence of business60. Tax consequences are not different only due 
to their location, i.e. differences between countries. Business entities are different by 
nature and they are treated differently. Where small and medium sized enterprises 
are agile, multinational entities are inflexible. Where small and medium-sized 
entities are offered different kinds of tax and compliance reliefs on a local level, 
multinational entities may benefit from differences in tax systems in different 
countries but are liable for increased compliance61. Tax incentives, such as patent 

 
 

56  OECD started actions against base erosion and profit shifting to eliminate harmful tax 
competition and tax avoidance, see https://www.oecd.org/tax/beps/beps-actions/. EU 
has implemented a number of BEPS action plans. Anti-tax Avoidance Directive is part 
of the antitax avoidance package. 

57  ATAD creates regulative rules for BEPS actions meanwhile OECD’s BEPS-project 
could make only recommendations. 

58  Harmful tax competition and tax avoidance are partly the same topic. MNEs are said to 
misuse mismatches in tax legislation and tax practices between countries receiving tax 
benefits in the form of double non-taxation. Tax practices often consist of some kind of 
private rulings and sweetheart deals. 

59  To make a difference between legitimate tax competition and harmful tax competition 
I define harmful tax competition to be specific tax treatment privately agreed between 
tax authorities and taxpayers that is not available transparently to all taxpayers in equal 
position or that could be considered as forbidden state aid. Legitimate tax competition 
is respectively a competitive tax burden that is based on rules that are common, 
transparent, and equal to all. Transparency means in these two angles. First, the rule 
and its interpretation are known and available to all in equal positions, and second, tax 
authorities respect the exchange of information. 

60  There is no tax on passive existence, tax is assessed on activity, such as acquisition of 
something, production, sales, and so on. Tax is also assessed based on business activity; 
for example, what is the profit of a business and what is real estate tax based on 
ownership of real estate. In this respect, I do not refer to passive operations, such as 
holding operations as even this kind of passive operations are activities. 

61  See for example Urpilainen, 2012, p. 68. 

https://www.oecd.org/tax/beps/beps-actions/
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box62, can be used by some companies, but not all companies. This tax competition 
is transparent and based on equal treatment63. 

Tax burden varies depending on the location of the operation, the nature of 
business, size of the business, business strategies, financial cycles, etc.64. Even tax 
planning may impact tax burden though most tax planning only changes the timing65 
of paying tax66. Based on this the discussion of aggressive tax planning seems to 
make the role of tax planning more dramatic than it actually is. It raises the question 
of whether the BEPS and ATAD measures taken are inflated and disturb the balance 
between fiscal and financial interests. 

For some reason, BEPS and ATAD proposals and regulations are considered 
merely from a tax point of view only, i.e. consequence of business. The origin of 
taxes, i.e. business impacts, are not assessed at all. It is the business that is a utilising 
well-functioning EU internal market, not a tax. Instead, tax may create indirectly an 
obstacle to the functioning of the internal market, which is allowed based on the 
ECJ’s view only “in the overriding reason of public interest”, and in that case, the 
obstacle should be proportional. 

As an example, ATAD-based limitation on the deductibility of interest is 
impacting the tax base, but only secondarily. Primarily it impacts the financing of 
investments. The OECD’s model rule makes a difference whether the investment is 
domestic or cross border, equity investment or fixed asset investment67. 

 
 

62  For example, the UK and the Netherlands have rules on beneficial tax treatment of 
research and development activities. 

63  Different taxpayers are not equal because their business operations are not equal. 
Taxpayers in equal positions have the same possibility to utilise the law-based incentive. 

64  Ireland has reviewed its tax revenue from 2013 to 2018. The conclusion was that the 
number of loss-making entities has decreased and profits have increased. This has 
resulted in increased tax revenue see for example (An Roin Airgeadais Department of 
Finance). This analysis concluded that profit relates directly to tax revenue. 

65  Timing of a tax payment may not interesting for taxpayer as tax will be paid anyway 
and even timing differences are identified based on IFRS rules. Timing difference is 
interesting though in case the time gap is long. 

66  For example, US companies’ tax planning has been based on having income out of the 
USA, preferably in lowly taxed, as income will be taxed in the US when it is finally 
imported to the USA. Finally, it is a question of timing only. In the case of US 
companies, this strategy was changed by US legislation creating a minimum tax level 
in the USA (GILTI). 

67  Taxable EBITDA is different in each of these cases. 
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1.3.2 Constitutional rules and political interests 
All taxpayers, including even multinational companies, are enjoying fundamental 
freedoms and protection defined in different constitutions68. These freedom rights, 
including the EU internal market, ensure economic freedom to use any legally 
justified model that the business owner or entrepreneur finds beneficial69. Therefore, 
taxpayers can choose operative and legal form or location that fits best to taxpayers’ 
targets and objectives70. Taxation should not prohibit this right. 

Circumstances defining the needs are separately based on several different factors 
created by the nature, risk profile, and strategy of the business always in question71. 
Taxes (borne and collected) are one of these factors to be considered72.  Especially the 
role of taxes as a motivation is interesting in the existing tax debate, even tax authority 

 
 

68  Listed companies or business entities may not enjoy all fundamental rights based on 
national constitutions, such as Finnish, but they enjoy economic rights crucial for this 
study, such as the right to run a business. In the case of legal entities, fundamental rights 
could also be seen reflected in the right of stand-alone shareholders applying look 
through method. On the other hand, in EU law even listed companies and legal entities 
enjoy the basic freedoms. 

69  This principle is confirmed by long-standing court praxis. As an example I would 
mention Supreme Administrative Court (Finland) decisions 2017:145 in which the 
court confirmed that taxpayers had the freedom to choose group internal cost allocation 
as long as it was equal to what third parties would agree in equal case, Supreme 
Administrative Court (Finland) 2017:78 in which the court confirmed that restructuring 
of operations is an acceptable business motivation for transactions and results in 
outcome that has been the purpose of the legislation and Supreme Administrative Court 
(Finland) 2017:5 in which court confirmed that interest cannot be reclassified to 
dividend due to different tax treatment as shareholder has the right to choose whether 
to take dividends or not. Also, ATAD identifies this principle when regulating general 
anti-avoidance, Council Directive (EU) 2016/1164 laying down rules against tax 
avoidance practices that directly affect the functioning of the internal market, para. 11. 

70  Urpilainen considers that basic economic freedoms are ranked beyond dispute at the 
top of the legal hierarchy. Urpilainen 2012, p. 43. See also Karhu, pp. 789–807. 

71  My view is that it is essential to recognise the differences between businesses. This seems 
to be crucial when considering whether a planning strategy or a transaction is aggressive 
or not, in other words, was the outcome in line with the purpose of legislation or not. What 
is typical and important for one business, may be almost unknown for another business. 

72  The nature of different taxes results in different risks for the business. Where taxes on 
property and production taxes create an operative cost (included in operatively 
measured profit) and profitability, income taxes impact directly the return offered to 
shareholders. Increased property or production tax will reduce profitability and also 
income tax as a consequence of reduced profitability. Where property and production 
taxes create an immediate impact on profitability and investment opportunities or 
willingness, income tax affects to capability to invest through increased financing cost 
(of debt or equity). Taxes collected create again a compliance risk for operations 
resulting in tax costs. 
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argumentation; freedom of establishment may be stamped as tax avoidance 73. Tax 
authorities may, based on tax rules, "guide" businesses on what sort of business 
decisions should be made74. The question is whether tax authorities have the mandate, 
or competence, to assess the quality of business decisions and reasons75. 

Use of these freedom rights is not unlimited nor are they existing for free. 
Limitations should though be justified and proportional. Limitations, that fiscal 
interests, i.e. taxation, create, are justified, at least to a certain extent76. To ensure 
this, taxes have to be defined by law so that tax consequences can be concluded and 
the amount of tax be estimated77. Constitutions protect taxpayers from arbitrary 
taxation independently whether taxes are collected by a king or democratic 
government78. Values like balance between fiscal and business interests, 
predictability, equality, and clarity are therefore crucial for protecting taxpayers’ 
rights on legislative, tax assessment, and court levels. 

Taxes are crucial to finance states’ activities in maintaining legal order and 
infrastructure for society.  Each member of society is responsible to contribute to 
financing these activities. Meanwhile, there is a clear understanding of this 

 
 

73  This is argued as income is not taxable in the headquarters country. By this is 
understood that income is shifted to another country independently if the arm's length 
principle is followed and normal taxes are paid. Tax authorities may use this approach 
to protect national tax bases meanwhile other stakeholders may have other motives 
based on the same argument. A crucial factor in the discussion seems to be rather where 
the business is located than what is the behaviour of the taxpayer. Public country-by-
country reporting offers formal KPI’s to assess whether often assumption based 
aggressive tax planning is utilized independently of the factual substance. Aggressivity 
is measured by relevant or irrelevant KPI’s, which does not fulfil legality requirements. 
As Dourado (2014) p. 210 states exiting a Member State even for tax reasons is 
acceptable as long as it is not artificial. 

74  This guidance is tax-motivated equally with tax avoidance. 
75  See Raitasuo, 2018. This can result in a consideration that lost revenue is based on 

decisions that do not maximise tax if tax maximisation is the driver of business legislation. 
i.e. tax revenue could be higher if businesses or advisers would not be oriented to tax 
minimisation. In this respect it is good to note that advisers normally make a disclaimer 
to avoid damages as advisers don’t take risk on the business decisions 

76  The limitations are often rather soft, at least when considered from a Finnish 
constitutional point of view, though not without limits. The limitations are merely 
steering taxing rights. On the EU law level, the limitations are stricter. 

77  This conclusion is done in multiple constitutions, such as 81 § of the Finnish 
Constitution. 

78  Constitutional protection for taxpayers may not seem to be a standard approach. I see 
this to be due to two-fold reasoning. First of all, the legislative process should take into 
account constitutional aspects. As this target is most of the time reached, the need for 
post control is not always visible independently whether it is important. Secondly 
getting protection based on constitutional rules is often complex as constitutional rules 
represent high-level values, not concrete rules. 
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obligation, requirement of fair tax is more complex79. Where current NGO-initiated 
discussion refers more to taxpayers not paying the minimum tax, or at all, less 
interest is raised to the equally important topic of taxing more than would be fair80. 
Constitutional aspects and the traditional shareholder value have been missing from 
the discussion. 

If tax rules are drafted purely based on fiscal interests, the tax burden may 
become exceptionally high for some taxpayers, but not for all81. Also, the wide use 
of anti-avoidance rules may create both national and international situations higher 
tax burden than was intended82. Both ends, low and high, involve fair tax as a 
definition. Fair taxation is therefore connected to taxpayers’ rights and protection.  

Taxes are an interesting topic from a political point of view. Political promises 
are based on slogans that sound fair and ethical with no further analysis on the real 

 
 

79  Joachim Englisch concludes that the ability to pay is not creating a fair share definition 
where the tax amount would be without limits. There should be a residual amount that 
will be taxed and a base amount that ensures the basic standard of living, Englisch 2014, 
pp. 444–446. On the other hand, Hemels remarks that so-called free riders are creating 
a cost for other taxpayers meaning that there is a basic obligation to pay tax, Hemels 
2014, pp. 420–421. Joachim Englisch 2011 to a German constitutional court decision 
of 7 November 2006, case 1 BvL 10/02, BVerfGE 117, p. 1, in the context that a tax 
law was not reflecting fairly the ability to pay principle, p. 289. 

80  Public discussion of what is fair and what is not fair is a discussion of moral rules and is 
on the level of aspiration. This discussion in itself does not create any clarity as to what 
would be a fair or unfair amount or level of taxation. The subject is not only complex, but 
it is highly subjective. This is obvious if we consider how different objectives there are 
within one stakeholder group. Many civil societies are raising the importance of equal 
allocation of taxes between developing countries and developed countries. Other civil 
societies are more worried about taxes being avoided by the use of tax havens. Often civil 
societies focusing on national taxpayers are mostly raising the topic of taxes being shifted 
from that country to somewhere else. Investors are interested more in the engagement of 
the management to taxes. Objectives of different stakeholders are individual and 
subjective. Taxpayers can hardly comply with all angles raised up in the discussion. 

81  The more objectives are aimed at a certain phenomenon, the more random tax burden 
and tax consequences become. This is evident as financial factors have different 
weights in different businesses. 

82  Wide use of anti-avoidance rules means that tax authorities are reviewing business from 
a tax point of view and judging business decisions more from a tax consequence point of 
view ignoring or not understanding the business needs and circumstances. Even the 
political approach of tax authorities or a judge may impact the interpretation of the law; 
some judges may use anti-avoidance rules more based on political views (see Raitasuo, 
2018), although interpretation should be freed from political influence as far as possible, 
at least in civil law countries. Political decisions are made through a democratic process. 
This is something that the Finnish SAC most likely is respecting by using the right to 
assess tax laws against the Finnish constitution. ECJ has not approved abuse of rights, see 
for example Vanistendael (2019) and Deak & others (2021). 
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impacts. This may result and has resulted in legislation83 that is either targeted to 
some taxpayers or prevents certain kinds of behaviour84. Politically this may be 
acceptable. Before any of these political statements are converted into legislation 
number of constitutional aspects, such as equal treatment85, clarity, and 
predictability86 have to be considered. If limitations set by the constitution are not 
taken into account87 by political decision-makers, taxpayers’ rights will be infringed 
and financial activities will be disturbed.  

1.3.3 Legal view on tax planning – An academic approach 
Already for decades, there has been academic discussion about whether tax planning 
is acceptable and what is the border between tax evasion and tax planning. Academic 
discussion covers both fundamental levels as well as more technical discussion of 
some individual cases. It is well established that taxpayers have the right to choose 
how to organise their business88.  

Academic discussion, which by no means is promoting tax evasion, in its 
diversity, illustrates well complexity between fiscal and business interests. It reacts 
faster to trends than legislation, but also respects the stability of fundamental 
principles. It illustrates equally that these freedom rights may not be abused. This 

 
 

83  EU's ATAD’s final wording impact assessment looks poor and ignores several normal 
business factors. Proposal concerning taxation of digital business is targeted at few 
taxpayers only impacting actually a wider range of operations. Equal national taxes can 
be found for example in France where the tax measures have been drafted in a manner 
exempting French products and taxing foreign products. See also the Finnish Windfall 
tax HE 320/22. 

84  Hans Pilj in his article “Beyond legal bindingness” considers that when developing tax 
treaties governments make different levels of commitments. Some of them are meant 
to be only political statements illustrating political commitment, but no legally binding 
statement. Some statements are meant to represent a political view on a matter 
meanwhile some statements are meant to lead to legally binding rules. 

85  The law impacts all and can hardly not be targeted to a few taxpayers or one group of 
taxpayers only. 

86  Use of unclear terms impacts both clarity and predictability. See Hultqvist 2015, 
pp. 15–21. 

87  For example, Lehtonen has considered that tax laws end up randomly in parliamentary 
constitutional review. Constitutional aspects are not necessarily considered. Further 
Bentley stated that urgency in legislative work affects the quality of law. 

88  See for example Urpilainen 2012, p. 147, Äimä 2011, pp. 213–217 considers that there 
is a threshold for applying general anti-avoidance rules. The ECJ considered in C-6/16 
Egiom in point 53 that “since the second sentence of the first paragraph of Article 49 
TFEU expressly leaves economic operators free to choose the appropriate legal form in 
which to pursue their activities in another Member State, that freedom of choice must 
not be limited by discriminatory tax provisions”. 
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becomes clear from the ECJ praxis as wholly artificial arrangements are not seen as 
acceptable use of EU freedom rights. This principle was clearly stated in the ECJ 
case Cadbury Schweppes89. As late as 2021 the ECJ still confirmed the same 
principle to apply in case Lexel90, which was decided after the so-called Danish 
cases91. 

The current discussion involves aggressive tax planning, which often is seen as 
legal, but not moral or ethical. What is considered aggressive tax planning varies 
based on who is assessing planning. Conclusions are often made based on how things 
look from one angle, but not from a totality point of view. The complexity of tax 
avoidance indicators is not known properly92. Conclusions reflect most likely 
ideological background of how far can government’s arms reach93.  Academic 

 
 

89  The ECJ explained C 196/04 Cadbury Schweppes plc in para. 37 that establishment in 
another Member State for benefitting from more favourable legislation does not in itself 
constitute abuse of freedom of establishment. The ECJ referred to cases C-212/97 
Centros and C-167/01 Kamer van Koophandel en Fabrieken voor Amsterdam and 
Inspire Art Ltd. This freedom right may be restricted only by “overriding reasons of 
public interest” para. 47, which lower taxation in another Member State as such does 
not create and cannot be offset by less favourable tax treatment in the head quarter 
country (para. 49). To respect the objective of Community law, the freedom of 
establishment “involves the actual pursuit of an economic activity through a fixed place 
of establishment”, para. 54. Therefore, the restrictions on freedom of establishment are 
justified on the grounds of preventing abusive practices. Wholly artificial arrangements 
that do not reflect economic reality with a target to escape taxes normally due are not 
acceptable and are seen as an abuse of Community law (para. 55). These cases are 
analysed by academics like Vanistehdael and DeBroe. 

90  ECJ C-484-19 Lexel. This judgment is primarily based on the long-established 
principles set out in C-524/04 Thin Cap and C-196/04 Cadbury Schweppes paragraphs 
46-52. 

91  Case C-115/16, which equally confirmed the principles settled in Cadbury Schweppes, 
but created a stricter consideration for operators entering the EU with merely 
arrangements being artificial or close to artificial. These cases were about EU law in 
relation to third countries and therefore were not changing well-established practices 
from Cadbury Schweppes. See also Deak & others (2021). 

92  It seems to be that both the number of identical-looking indicators obscure the 
discussion, but also what the indicators actually measure, is not commonly known. 
Effective tax rate and different forms of it is a good example. Another indicator that is 
often used is revenue by employee. In reality this KPI measures reliably only few 
business operations. 

93  Raitasuo considers that legal views on tax avoidance and the use of GAAR are based 
on ideological background meaning that left-wing governments tend to favor anti-
avoidance rules. This means that left-wing governments do not differ that much from 
past kings and respect less basic rights. The challenge in tax avoidance rules is 
predictability and often the lack of recognising economic freedoms, which Raitasuo 
perhaps refers to as right-wing aspects. 
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research touches on this aspect from multiple angles, often on a broader scale than 
the public discussion.  

The Danish cases have raised academic discussion about whether the ECJ has 
stated some new principles overruling old legal fundamental jurisprudence94. The 
academic discussion illustrates that the latest ECJ decisions and EU-level legislation 
are not meant to eliminate freedom rights, perhaps merely sharpening definitions and 
clarifying definitions in the best case. It also illustrates how important it would be to 
analyse the purpose and importance of fundamental rights regarding taxing powers 
from the taxpayers’ point of view. Let me illustrate academic analysis with an example. 

As considered earlier tax planning as such is legitimate and acceptable95. But 
what would be regarded as tax planning? Knuutinen defines tax planning as the 
consideration of tax issues as one component among other components or 
minimising taxes. Further Knuutinen considers that tax planning is typically based 
on tensions between choices made when drafting the law96 and the purpose or spirit 
of the law97. Tax planning would, based on this understanding, use the language or 
grammatical weaknesses in the law to its benefit98.  

My view is that the definition, which is based on a grammatical approach or even 
on a strict company law approach is somewhat limited and is not capturing the core 
of tax planning. I would argue that this definition is narrow, not capturing the whole 

 
 

94  For example, Ottosen and Vanistendael analysed Danish case impacts and tax 
avoidance principles in relation to the ECJ’s latest decision in IFA Nordic seminar in 
2019. For example, Howard, Baerentzen, Gommers and many more have written 
analyses of the Danish cases. 

95  In the public discussion tax planning has been stamped to be something extraordinary 
such as search for loopholes or utilising mismatches in regulations between countries. 
This may of course be also the case, but tax planning is after all a necessity that is a 
must for a successful business in order to know what to do, how to do and what would 
be the tax consequence. 

96  For me Knuutinen is looking at tax planning in a narrow sense. If the purpose of tax 
planning is seen purely to reduce the tax burden, this could be right. My experience is 
that if tax planning were so narrow, businesses would be in trouble as the business 
objectives would not be considered properly. 

97  Anders Hultqvist (2018) questioned the spirit of the law by asking who defines the 
spirit. Different members of parliament participating in the legislative work may have 
different views of the spirit of the law. This could mean that it is difficult to reflect the 
far-reaching spirit of the law reflecting very detailed interpretation in detailed cases. 
On the other hand, for example in the Dutch praxis guidance is sought from the 
parliamentary discussions. In Sweden guidance has been sought from the preparatory 
works of the law, though not systematically. 

98  Knuutinen 2012, pp. 4–5. 



Reijo Salo 

32 

purpose of tax planning: to be part of business planning99. I would at this stage 
conclude that tax planning as a natural consequence of business transactions should 
be seen as the execution of business strategy respecting existing and foreseen tax 
regulation, considering different options within the decided corporate risk appetite 
resulting in a targeted tax cost100.  

Academics often confirm that tax planning is acceptable, However, it appears 
that academic research sometimes defines tax planning in a narrow meaning 
differing from responsible tax management principles. This illustrates not only 
the complexity of tax management and planning but also the importance of 
taxpayers’ legal protection. Measures taken to prevent tax avoidance, in other 
words, limiting taxpayers’ freedom to choose between different arrangements, 
should be proportional to the set target, and the motives should be measured101. 
This measurement exists and has even a name, rule of reasons as created by the 
ECJ.  

1.4 Sustainability empowering taxpayers’ rights 
In the early 20th century companies had social responsibilities in the societies where 
they were operating102. Over the years these responsibilities have been shifted over 
to governments meaning that business operations are concentrating on business and 
governments on the infrastructure. States ensure their citizens certain social rights. 

 
 

99  Based on my empirical experience I would define tax planning as a tax-oriented review 
and analysis of business plans to illustrate different tax consequences and risks related 
to them. Depending on the risk profile taxpayers may reach out for solutions that are 
more predictable even with higher tax costs or take more risk in relation to business 
plans and also tax by reaching out for solutions with lower tax costs. In other words, 
tax planning means more understanding of the business objectives, consideration of 
tax-related risks and consequences, and then guiding business in choosing the best 
possible solution. With business I mean concrete operative business cases as well as 
more strategic business, such as risk and profit planning for the entire group. 

100  See also Elgood, Fulton, Schutzman, pp. 13–3. Using grammatical weaknesses in the 
legislation for tax planning purposes would mean a high-risk appetite as tax planning 
trusts on a quite narrow interpretation of the law and favourable court praxis. This 
approach ignores quite far need to avoid surprises and the need for predictability (see 
Deloitte research). 

101  See for example De Broe, 2007 pp. 755–765 and the case law analysed. See also ECJ 
C-6/16 Egiom, para. 57. Urpilainen 2012, pp. 80–81. 

102  Companies were arranging daycare, schools, housing for employees, and so on, see 
Knuutinen 2014, p. 34–45. 
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The cost of these rights, that have to be financed, are different obligations such as 
taxes103.  

Taxes are a crucial part of financing government spending. The obligation to pay 
taxes belongs to all who enjoy legitimate and subjective rights. Fairness in this sense 
means that everyone should pay a share of the government budget104. This sort of 
horizontal equity as the standard of fairness is complex as taxpayers and markets are very 
different105. Taxpayers’ legal rights106,  are not contradictory to the obligation of paying 
a fair share of taxes. They are not the same measure as seen in the public discussion107.  

Equality in the meaning of social justice and economic policy may be difficult 
to reach. For legal purposes, the equality principle can nevertheless be reached108. 
Equality, one form of legal protection109, has to be taken into account in the 
legislative work110. The legal aspects and especially taxpayers’ legal protection 
should be therefore always considered. Taxpayers’ rights require protection at the 

 
 

103  See for example Deak, 2009, p. 46. Development in social responsibility has been fast. 
If we consider that big, though locally managed companies arranged part of the social 
activities currently arranged by governments to in the current situation where 
companies are global, decisions are done centrally instead of in local decision making, 
the difference is material. It may look like MNEs social responsibility would have 
diminished. Partly this may be true, but on the other hand, it may also be an illusion. 
Paying tax is an indirect and non-transparent method of social contribution. Other than 
income taxes are hidden in income statements and not visible to society. In this sense 
transparency of total tax contribution, as promoted by EBTF (see EBTF.com) illustrates 
the importance of transparency measures that taxpayers could take; and illustrates how 
they respond to their social responsibilities. 

104  Hemels, pp. 420–422. Quite often this moral value is reflected only in CIT. If fairness 
is a complex topic due to its aspiration, considering fairness only through CIT will be 
even more challenging. Fairness is difficult to conclude just from the amount of taxes 
paid as there may be multiple factors impacting it. Some conclusions may be made by 
assessing how responsible is tax management in an MNE. For example, B Team 
principles offer a good benchmark for this assessment, see B Team.org. 

105  Deak 2009 considers horizontal equity to be merely a fictitious standard. This is 
illustrated for example by the fact that taxpayers are dependent on investors, who refer 
to market and regulative initiatives depending on investor objectives. 

106  Such as economic freedom rights or requirement of predictability and clarity stated in 
constitutions. 

107  Taxpayers’ rights are more than one method to ensure that tax impact is fair and 
proportional to the view defined by the legal framework. 

108  See Deek 2009, pp. 45–47. 
109  Equal treatment of all taxpayers in the same position protects taxpayers as they should 

be treated as a group, not as individual taxpayers in legislation. 
110  For example the Finnish Parliament Constitutional Law Committee confirmed (PeVL 

9/2023) that the equality principle is valid for taxation. See also PeVL 97/2022 
paragraphs 21 and 22. Meanwhile, the equality principle is applied in a restrictive 
manner to businesses in the Finnish constitutional system, EU law has a broader view 
on this principle in relation to businesses. 
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same time when tax laws should be developed to protect the tax base in different 
countries. These issues are at the heart of this study. 

As said, constitutional freedoms are not available for free. Meanwhile, 
businesses have the freedom even to minimise their taxes, relying on these rights, 
they create an obligation to participate in financing this infrastructure. Responsible 
tax management is becoming more important illustrating not only that businesses are 
willing to fund their share of the legal infrastructure, but also that they are not 
misusing these freedom rights. I will come back on this later. 

Tax policies should be sustainable111 and responsible112. Currently, tax 
authorities sometimes reflect tax avoidance in their praxis going so far that only a 
few business models will ensure tax benefits in line with the purpose of legislation, 
such as in the light of withholding tax or tax deductions113. Tax aspects seem to 
override an individual taxpayer’s business needs when tax authorities take a position 
on how business should be organised.  It illustrates how far the application of rules 
may go; genuine business needs are overrun by the aim to collect more taxes 
violating fundamental rights. It illustrates also weaknesses in tax authorities’ 
governance model114.  

 
 

111  Sustainability includes in my view two aspects. Policies should be stable taking always 
into account the fundamental principles and values. Secondly, policies should be 
changed only based on proper impact assessments. Tax legislation should then respect 
the policies. As Bentley considers the purpose of policies is to set rules for actors such 
as tax authorities. As well there are rules for legislators when drafting new rules even 
if they are finally decided by the government by a simple majority. 

112  Public discussion is bringing sustainability high in ranking also for tax and tax policies. 
Sustainability should not be ignored as it brings long-term balance to tax matters. 
However, my view is that sustainability is not such a specific requirement for tax 
purposes. Taxpayers’ tax management and government tax policies should be as part 
of sustainability also responsible. Being responsible in this context means taking into 
account the so-called big picture, tax as part of that, and respecting of the fundamental 
principles of the legal framework in all aspects. For tax policies, it means considering 
freedom rights, legal protection, and the right to protection through efficient legal 
processes important for the legal system in the whole ecosystem taking into 
consideration all policies, not only the efficiency of tax collection. 

113  For example, Russian tax authorities set far-reaching requirements (prior Ukrainian 
war) protecting purely Russian interests on when a receiver of a dividend can be seen 
as a beneficial owner of the dividend. These requirements go beyond the purpose of tax 
avoidance. This view means that a normal holding company cannot be seen as a 
beneficial owner only in rare cases. 

114  This kind of far-reaching arguments are hardly visible in governments’ or tax 
authorities’ policy statements. Nevertheless, individual tax authorities surprisingly 
often refer to tax avoidance as they have another view of what actually is needed for 
business, in other words, what would be an acceptable business reasons in their view. 
One explanation for this could be the weak governance model where individual tax 
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1.4.1 Elimination of tax avoidance challenges legal rights – 
An example  

It’s worthwhile to illustrate how tax policies have been impacted during the last few 
years by presenting an example. This example will illustrate why taxpayers’ legal 
protection is an issue and how a balanced legislative process is a key interest in this 
respect. Taxpayers’ legal protection is more than just a formality. 

In light of Swedish interest deduction rules, Swedish tax authorities assessed in 
2005 a few cases concerning group internal share acquisitions as tax avoidance. The 
executed transaction increased the basis for interest deduction meanwhile the capital 
gains were exempt and the interest income was not taxed at all or very thinly. The 
Swedish Supreme Administrative Court considered finally in 2007 that tax 
avoidance rules were not applicable115.  

After this SAC decision, Swedish tax authorities started preparations for renewed 
limitations on interest deductions116. After a very speedy legislative process, new 
interest deduction rules were set in force from 2009 onwards. In the legislative 
process, planned rules were criticised for being unclear and for going beyond the 
target set for the law117. Later interpretation of the 2009 rules went even beyond the 
wording of the rules118. The law and its interpretation have created numerous legal 
processes and it is widely claimed to be poor119.  

 
 

authorities have no obligation to follow tax authorities’ own policies. It may also 
illustrate weak internal control within tax authorities with respect to following defined 
authority policies. See for example Australian tax authorities’ governance. 

115  RÅ 2007 ref. 84–85. This decision may be a reflection of an antiavoidance rule where 
the threshold for applying the rule was set high and tax authorities failed to present 
arguments that would have been applicable for their purposes. 

116  Tax authority’s memorandum 21 November 2007 “räntesnurror”, Skatteverket 
23.6.2008. Förslag om begränsningar i avdragsrätten för ränta mm. på vissa skulder and 
later 22.8.2012 Delrapport, skatteplaneeringen med ränteavdrag 

117  See Hultqvist 2014 and Hultqvist 2015. Hultqvist has analysed the legislative process 
around interest deduction rules and considered that quality of the process was poor as 
valid comments were merely ignored. 

118  See for example Andersson & Carneborn 2012. It is crucial to notice that the Swedish 
SAC never asked for a ruling from the ECJ for applicability with EU law in connection 
to the so-called 2011 guiding decisions (see later). The need for this has been obvious 
and discussed lively in Sweden. 

119  See Hultqvist 2014 and 2015. My view is that the history of these rules illustrates quite 
well why urgency in legislative work is "poison" for legal certainty and especially for 
fundamental principles. Mattias Dahlberg (professor of financial law), Richard 
Hellenius (senior adviser corporate tax policy at Swedish industry association Svenskt 
Näringsliv), and Robert Påhlsson (professor in financial law) expressed their views 
already in 2009 during a ruling process (SRN dnr. 13-09/D). Equally Ulla Werkell (tax 
lawyer at Swedish real estate owners Fastighetsägarna) has criticised the legislation in 

 



Reijo Salo 

36 

The 2009 Swedish interest deduction rules were renewed in 2012. Even the new 
rules were criticised from the beginning. The European Commission has claimed 
that the rules violate EU law120. In these circumstances, taxpayer’s’ legal protection 
is weak and depends purely on post-tax assessment legal processes121. The Swedish 
Supreme Administrative Court is not raising any ruling requests to the ECJ 
concerning the old 2009 rules but makes independent decisions on these questions. 
The Swedish SAC was following the same policy in consideration of new 2012 rules 
until 2018122. Lower courts deny the application of EU law purely by referring to 
these SAC decisions123 and consider irrespectively of European Commission formal 
notice or later ECJ decisions Swedish rules to be in line with EU rules without any 
reference to the ECJ required124. The legislative process as well as the court praxis 
illustrate the importance of taxpayers’ legal protection and enforcement of it. 

1.5 Focus and approach of this study 
Both BEPS and ATAD have changed the taxation of MNEs. Although both projects 
identify taxpayers’ right to organise business optimally, i.e. economic freedoms, the 
proposals and rules touch closely on taxpayers’ rights and obligations. At the same 
time these new rules create a deviation between SMEs and MNEs tax treatment-an 
angle of equal treatment. 

This study analyses the mandate that the OECD, the EU and Member States 
actually have when regulating national taxes. The nature of the rules that the OECD 
and the EU have created, is legally different. The OECD is not drafting rules for the 
EU’s internal market, while the EU seems to implement them directly to improve 
the functioning of the internal market. EU directives bind Member States, but not 

 
 

a ruling process SRN dnr. 96-09/D. Professor Mattias Dahlberg has repeated his 
criticism in a new ruling process SRN dnr 82-13/D, especially concerning EU law. 
Jesper Johansson was critical concerning the EU aspects of the new law in his article 
“Ränteavdragsbegränsningar – med anledning av att kapital är fungibelt”, See 
Skattenytt 2011, p. 604. Finally, also Roger Persson Österman, 2009 has criticised the 
rules from the EU law point of view in his report. 

120  On 26 November 2014 the European Commission submitted a formal notice C(2014) 
8699 to the Swedish Government considering the Swedish interest deduction rules. The 
criticism is actually referring to aspects that were not changed from the 2009 rules. 

121  Appeal processes are not within the scope of this study as it would be worthwhile a 
study of its own. 

122  Supreme Administrative Court referred finally a ruling request to the ECJ in relation to 
2012 rules in 2018 in the case Lexel. The ECJ made its decision in 2021 C-484/19 – 
Lexel. The ECJ overruled the SAC’s earlier position. 

123  SAC 2011 ref. 90. 
124  See for example Administrative Court of Appeal in Stockholm cases 30 June 2017. 
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taxpayers. This regulative complexity seems to impact taxpayers’ economic 
freedoms.  

It is important to consider what kind of mandate the OECD and the EU have on 
taxing profits and whether the impacts on the functioning of the EU’s internal market 
truly are considered. As taxes are a national measure, the mandate raises an important 
question of how strong the enforcement of taxpayers’ economic freedom rights is in 
the legal framework. On top of freedom rights, especially proportionality and legality 
principles are at the heart of this study on protecting taxpayers. 

When approaching mandate, regulative hierarchy, taxpayer’s economic freedom, 
different levels of taxpayers’ rights and proportionality I’m utilising a few key 
sources and authors. They are firstly Fuller’s approach to good legislation, secondly 
Knuutinen’s considerations on substance and form, thirdly Bentley’s analysis of 
different levels of taxpayers’ rights and finally Vanistendael’s approach to legal 
principles and EU law. 

My conclusions are questioning whether the new rules as now executed fulfil the 
criteria of good legislation and that BEPS followed by ATAD are not necessarily 
within the EU’s regulative mandate125. This challenges constitutional, EU law 
economic freedoms as well as legal principles and measures the strength of the 
freedoms. This strength is not measured yet although there are all grounds for that. 
This should be of interest when considering the limits for applying anti-avoidance 
rules, the relation between civil law, constitution and tax, how to draft laws and 
regulation and the importance of a well-functioning dispute resolution mechanism. 
An interesting question for tax law practitioners. 

 
 

125  Meanwhile the executed new rules may be in conflict with the EU Treaty to some 
extent, but it doesn’t mean that the objective of the new rules would not be good, 
especially when there are signs of strong national interests. The European Commission 
should consider how to improve the functioning of the internal market, but to be 
proportional. 
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2 EU & OECD actions – Internal 
market or interest in focus? 

The European Commission launched on 28 January 2016 an anti-tax avoidance 
package126. The purpose of this initial directive is to prohibit practices that are 
regarded to be harmful to the functioning of the internal market127, such as tax 
avoidance practices128. This directive includes multiple regulations to meet the 
objectives followed later with new proposals on BEPS 2. 

 
 

126  Council Directive (EU) 2016/1164 laying down rules against tax avoidance practices 
that directly affect the functioning of the internal market. The directive set frameworks 
in multiple areas, that the EU considers to be harmful tax practice. This framework 
includes a minimum frame for national general anti-avoidance rules, special anti-
avoidance rules, such as rules on CFC or hybrid situations, and interest deductions. 

127  EU refers already at an early phase to the functioning of the internal market concerning 
taxes. Taxation, however, is not within the competence of the EU, if we exclude VAT. 
EU Member States have tax sovereignty. For example, Prchal, p 5, considers that there 
is a rich case law for example on direct taxation on competence creep. Tax cases cannot 
be automatically referred to the ECJ unless there is a clear connection to EU law. This 
connection can be direct or more indirect through general principles of EU law, 
Lennaerts and Guttierrez-Fons, p. 1632, and Prechal, p. 8. National taxation in itself 
does not self-evidently impact the internal market, but it may indirectly impact the 
functioning of the internal market in the case of the nature of business that is taxed. 
This means that the functioning of the internal market may involve taxation or not. A 
general statement on taxation impacting the functioning of the internal market 
illustrates that taxation has not been considered in the big picture. For example, the 
alignment of tax rates in itself does not promote the functioning of the internal market, 
it may eliminate partly the willingness to move business activities for tax reasons within 
the EU. This in itself is not an issue of the internal market, perhaps more a moral aspect.  

128  One of the interesting aspects is a limitation on interest deductions applicable for both 
external and internal financing costs based on taxable profitability. The directive sets 
as a target to prohibit global tax planning “through excessive interest payments” 
(Council Directive (EU) 2016/1164, recital 6) even though the measurement for 
excessive interest payment is made to taxable profitability of a taxpayer. Taxable 
profitability depends on multiple other factors than whether debt funding (high debt, 
minimum equity) or interests (high interest compared with arm’s length level) is 
excessive 

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.L_.2016.193.01.0001.01.ENG&toc=OJ:L:2016:193:TOC
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.L_.2016.193.01.0001.01.ENG&toc=OJ:L:2016:193:TOC
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The matter of especially financing is delicate and complex. Meanwhile, it may 
be, that some taxpayers make extensive planning on external and internal funding, 
financing is on the other hand crucial business prerequisite and creates risk for some 
businesses. Loan funding is normally needed for business operations and 
investments. This is more crucial for capital-intensive businesses than for service-
oriented operations.  

Even arranging group internal financing is something else than tax planning; a 
MNE needs to consider whether it is beneficial for it to have external financing in 
subsidiaries and be hit by structural subordination129. This consideration is, key when 
deciding how to organise financing. It belongs to taxpayers’ economic freedoms. 

Each selection a taxpayer makes leads to different tax impacts regardless of its 
origin. Attacking aggressive tax planning may result in a negative impact on normal 
business130. From the taxpayers’ legal protection point of view, it is a question of 
whether proportionality of the rules actually has been considered in the legislative 
process to eliminate the extensive complexity of normal business131 and whether 
taxpayers can effectively question the new rules in relation to fundamental economic 
rights. 

When considering ATAD and later EU initiatives on a high level and from the 
taxpayers’ legal protection, the question of whether EU actions improve the 
functioning of the internal market. The functioning of the internal market is crucial 
for the EU and equally important for the businesses operating within the internal 
market. Any barriers or non-justified limitations affect businesses and will weaken 
the EU’s internal market. The proposals create new borders by different tax treatment 

 
 

129  Structural subordination is created when subsidiaries are funded independently by 
external funding. Each lender has different precedence to securities. Normally the 
parent company lenders have the weakest priority and will get repayment of their 
receivables after all other debtors, though before the shareholders. This normally 
creates a weaker creditability of the parent company and at least some of the 
subsidiaries. By arranging all funding centrally by the parent company or a finance 
entity having no other operations, all risk is central and all lenders will have equal rights 
to securities due to full transparency. This improves the group’s consolidated 
creditworthiness and lowers the cost of funding. Therefore, decision to have central 
financing is outmost business driven. 

130  Question could be whether it has any impact on the aggressive tax planning at all. This 
would though require an economical study, which is not in the scope of this study. It 
however illustrates the danger of high-level simplified conclusions if the totality is not 
considered. 

131  If the interest deduction limitations, as an example, are based on an assumption that 
financing is automatically creating erosion of the tax base, it ignores differences 
between operations, assumes financing to be profit dependent ignoring simple transfer 
pricing standards, and creates an extra cost even for those who have not considered 
taxation at all when funding the operations, see Knuutinen 2012. 
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not only based on nationality but also size and ownership setup resulting in different 
tax burdens between comparable businesses132. 

ATAD states: “Within the Union, GAARs should be applied to arrangements 
that are not genuine; otherwise, the taxpayer should have the right to choose the most 
tax efficient structure for its commercial affairs.”133 This statement is worthwhile 
analysing further from taxpayers’ legal protection point of view as it creates national 
minimum measures.  

The OECD launched a project against base erosion and profit shifting (BEPS) in 
2013. This project was initiated by G-20 countries and the EU. Non-taxation was the 
objective and was reached through aggressive use of mismatches in regulation 
between countries. The opposite problem of multiple taxation however is not on the 
agenda134. Tax planning has opened many ways for multinational entities to 
minimise their tax burden135: "no or low taxation is not per se a cause of concern, 
but it becomes so when it is associated with practices that artificially segregate 
taxable income from the activities that generate it"136.  

The OECD aims to eliminate or at least limit harmful tax planning and has 
published a number of action plans to create tools with coherence, substance, and 

 
 

132  As an example, the Council Directive on Business in Europe: Framework for Income 
Taxation (BEFIT) creates not only different limitations but a totally different tax base 
for MNEs having more than € 750 million turnover and owning more than 75% of the 
investment. This means that different, even large investors are treated differently with 
some taxpayers having materially higher tax costs over a long period of time. 

133  Council Directive (EU) 2016/1164, recital 11. 
134  EU Commission released their tax policy (Press release 22 June 2015 - Commissions 

action plan on fair and more effective corporate income taxation in EU). EU 
Commission states that the driving force for the policy statement is that some 
companies (remark by author) are not paying tax at all in the EU for their operations 
and this leads to heavier taxes for individuals. The European Commission does not 
consider the challenge of same the income becoming taxed multiple times in the EU 
even though this could be a serious EU intra-market obstacle. Meanwhile, the EU 
Commission’s statement on its focus on some companies’ tax contributions illustrates 
well how the EU Commission reacted under political pressure. The focus is on the 
consequence, i.e. on tax, not the business and the functioning of the EU internal market 
as such. This focus creates a risk of more detailed regulation and even more far-reaching 
activities to avoid extra tax burden unless there is a proper focus on responsible tax 
management and sustainable tax contribution. 

135  See BEPS work, Action Plan on Base Erosion and Profit Shifting, OECD, 2013. 
136  OECD 2013 10 statement is based on assumptions of mismatches and artificiality being 

equal measures. The fact that mismatches are caused by different legislations in 
different countries as long as tax systems and legislation are not the same in all countries 
was not considered properly. Creating new detailed regulations will create new 
differences between countries and especially between businesses giving an illusion of 
aggressive tax planning and further need for more regulation, see for example Pillar 1 
and 2. 
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transparency to reach out for these objectives. Some of the action plans resulted in 
recommendations for local legislative work meanwhile others were new tax treaty 
provisions or interpretation of existing rules137.  

After an era of different countries working on these recommendations, the 
OECD continues its agenda on BEPS. The script of the OECD, and equally EU, 
seems to be in 2020s the same as in 2013, perhaps added with Covid-19 nuances138. 
The OECD states for example in its Pillar Two proposal that it “addresses remaining 
BEPS challenges and is designed to ensure that large internationally operating 
businesses pay a minimum level of tax regardless of where they are headquartered 
or the jurisdictions they operate in”139. It seems to be that the OECD and the EU are 
concluding that BEPS 1 has failed with its objectives and new complex regulation 
should be added on top of BEPS 1.  

When considering the OECD’s BEPS project, the aim has been to tackle the 
unhealthy tax behaviour of taxpayers and countries140. Unhealthy behaviour refers to 
aggressive tax planning, being strictly legal, but being artificial. By using proportional, 
unified or equally functioning fundamental tax rules, such as tax base, across EU 
would eliminate the incentive of building artificial setups resulting in unintended 
extraordinary tax benefits at the same time with tackling with BEPS objectives. The 
objective, however, was not to eliminate the competition between countries. 

 
 

137  De Ruiter, Helsinki and Turku University seminar 2017. 
138  BEPS project was initiated to prohibit base erosion and profit shifting, in other words, 

so-called aggressive tax planning. Now after the Covid-19 pandemic BEPS 2 project is 
argued with the needs of governmental funding: “However, the time will come when 
governments will need to focus on putting their finances back on a fair and sustainable 
footing” (OECD (2020). It is obvious that governments need funding after the 
pandemic, but is this a base erosion and profit shifting? 

139  OECD (2020), para. 8 under section 1.1 (so called BEPS2). In one-on-one discussions 
with representatives of different MNEs I have sensed that they regard that the OECD 
BEPS project has failed to deliver the expected tax revenue. One of the reasons for this 
would be that instead of bringing income back to HQ countries, the substance has been 
moved to low-tax or low-cost jurisdictions. This point was taken up also by Krister 
Andersson 2016. Further, this new approach on “effective” minimum tax (note, 
effective tax rate is not equal to nominal tax rate) will not solve the objectives that 
multiple civil societies have raised; Pillar 2 is not ensuring that developing countries 
would get their share of taxes. 

140  For example, BEPS report says that “tax planning has opened many ways for 
multinational entities to minimize their tax burden” and this is harmful for 
governments, individual taxpayers, and businesses OECD 2013, p. 8. As part of this 
may be and surely is true, but the comparison between multinational entities and small 
and medium-sized entities cannot be based on pure possibilities that international 
operations offer without comparing other angles, such as liabilities and risks 
international operations create and tax planning as well as other opportunities offered 
to small and medium-sized businesses. 

https://doi.org/10.1787/abb4c3d1-en
https://doi.org/10.1787/abb4c3d1-en
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EU’s core is a well-functioning internal market. Taxation in itself is not creating 
an internal market as tax is about consequences around business acting within the 
internal market141. The objective of BEPS projects was not to tackle the functioning 
of the internal market, but rather to eliminate extreme misuse of differences between 
tax systems. The aim was not to create the same rules for all countries. As such BEPS 
was not designed for the EU’s internal market. This is a factor that we should bear 
in mind when analysing the EU’s mandate to legislate around tax as well as how this 
impacts taxpayers’ legal protection. 

BEPS work was impacting some specific areas of business that were seen to be 
used aggressively. The fiscal fairness was to be tackled with BEPS and ATAD 
actions. As aggressive tax planning is often based on artificial features the legitimate 
and true solutions suffer due to strict regulations tackling the misuse of legitimate 
setups. This means that proportionality may not be well considered when new rules 
are built under political pressure approaching morality from purely tax and fiscal 
interest points of view142. 

Taxpayers are building on responsible tax management which relies on not only 
the letter of tax law but also the purpose and spirit of the law. This means that tax 
avoidance nor aggressive tax planning is not on the agenda. For some reason it still 
looks like that the EU’s policies are based on early 2010-based assumptions; how to 
tackle tax avoidance among MNEs143. This kind of agenda does not promote 

 
 

141  Businesses compete with each other, and so are countries competing for investments. 
Harmonisation of taxation may eliminate incentives to make tax-initiated solutions but 
does not eliminate the challenges that Member State’s tax sovereignty has. Taxation 
may still create borders and obstacles for the free movement of business, people, and 
capital and freedom of establishment. To improve the functioning of the internal market 
the internal market should be the focus, not the consequence. 

142  Finnish government published in 2024 a plan to consider how to tackle the challenges 
that ATAD-based interest deduction rules have created for capital-intensive green 
transition investments. The same kind of analysis was published in May 2024 also in 
Sweden. This illustrates that the OECD process has failed to take into account 
legitimate business needs in changing environment when tackling extreme 
misbehaviour. 

143  Benjamin Angel, Director at DG TAXUD gave a presentation in CSR Europe and Fair 
Tax Foundation Tax Responsibility and Transparency index launch on the importance 
of an index measuring responsible behaviour and especially transparency. He 
mentioned how the trend among MNEs has changed from reaching out of non-taxation 
or extremely low taxation to ensuring responsible tax behaviour. Despite that, he 
mentioned as a key topic for the European Commission the need to continue with tax 
avoidance topics. This means that European Commission would not respect legitimate 
economic freedoms and responsible behaviour, but rather focus on the misbehaviour 
creating obstacles for business. This illustrates well how strong the assumptions and 
mistrust are. In the same seminar, MEP Paul Tang reminded, that it’s not only about 
transparency, but responsible behaviour is about commitment. 
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responsible tax behaviour, is based on old assumptions, and leads to lengthy 
controversial processes. It looks like that responsible approach to tax matters is often 
mixed with fairness considerations144. Therefore, this study aims to analyse how the 
legal framework will protect taxpayers’ legal rights. 

2.1 Is interest deduction limitation impacting the 
functioning of the internal market? 

Interest is a payment for financing, it is therefore a service fee for financial services. 
Taxing income and deduction of the cost is basically neutral, if we ignore differences 
between tax levels in different countries. Subsidizing financing creates an unbalance 
between different actors and could create a state aid issue not in line with the 
functioning of the internal market145. This is due to the neutrality between taxation 
and deduction being disturbed. 

The same impact exists when limiting interest deductibility, though the impact 
is the opposite; financing costs are increasing. For investors, non-deductibility means 
negative cash flow impact and deferred profit distributions146. In practical terms, this 
means a lower capability to invest147. Is the increased financing cost in the form of 
tax impacting the functioning of the internal market? We can consider that by 
comparing different investors. 

It seems to be that it is most beneficial for non-EU investors to invest outside of 
the EU. The interest deductibility in the target is not dependent on taxable profit. The 
investor’s capability of deducting interest is not dependent on taxable income either. 
Further, a non-EU investor has better capability to invest in the EU as the target can 

 
 

144  Many civil societies raised the question of fair tax contribution when discussing 
responsible tax behaviour (CSR Europe 2024). The question of fairness depends more 
on political views and opinions producing a new law, meanwhile, responsible tax 
behaviour is more ensuring that these laws are actually respected, transparency in the 
best case illustrates this. 

145  A company receiving government support may gain a distortive advantage over its 
competitors. Therefore, Article 107 TFEU generally prohibits State aid unless 
exceptionally justified (https://competition-policy.ec.europa.eu/state-aid/overview_en). 
State aid and limitation of tax deductibility have the same impact although they are 
opposite by nature. 

146  This impact is irrespective of whether the financing is external or internal. Cash flow 
is always impacted in comparison with the base case impacting investment indicators 
as investment will need more cash for financing the cost of non-deductibility. Equity 
investor’s risks are increasing and dividend to investor is deferred as the investment 
target has lower profits. 

147  This may mean that there is actually an impact on the internal market, this impact is 
changing relation of businesses not only within a country but within the EU. 

https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:12008E107&from=EN
https://competition-policy.ec.europa.eu/state-aid/overview_en
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deduct interest cost based on its taxable profitability148 meanwhile the equity investor 
is not limited by the taxable profit-dependent interest deductions149. 

Investments done within one country in the EU have a better tax treatment than 
an investment within the EU internal market but cross borders. This is because all 
the income is taxable within one country and creates a basis for interest deduction, 
especially if the investment is done within one fiscal unit150. The least beneficial 
situation is that an EU-based taxpayer invests in another EU country. The target’s 
capability to deduct depends again on the taxable profitability and market interest151. 
The investor’s return is tax-exempt dividend not included in the basis of taxable 
EBITDA, i.e. not creating the basis for interest deduction. 

As we can see, the taxpayer is treated differently depending on the nationality of 
the taxpayer and the taxpayer’s position in a certain country. The different tax 
treatment is not eliminated by having the same rule in every EU country as taxable 
EBITDA and tax is a national measure even under ATAD. Therefore, it seems that 
there is an impact on the functioning of the internal market.  

 
 

148  Target’s capability is to deduct interest cost is dependent on the capital intensity, i.e. 
the volume of financing, and taxable profitability. 

149  Dividend income, at least within a group, is normally tax exempt income. 
150  Fiscal consolidation is crucial for the investment within one country to utilise the whole 

taxable basis in a country. In a contrary case, equity investors’ capability is dependent 
on the tax treatment of dividend income; if the dividend is tax-exempt, the investor 
cannot deduct interest costs. 

151  If the investor has other operations in the same country that is included in the same 
fiscal unit, the deductibility of interest costs is impacted, normally improved. 
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3 What is taxpayers’ legal 
protection? 

When talking about taxpayers’ legal protection we can understand different things. 
Rights to be protected, rights to be utilised to challenge taxation, or clarity of 
obligations. Already here I see that rights and obligations go hand in hand. For the 
purposes of this study, it is important to understand a bit better what is actually 
taxpayers’ legal protection. 

3.1 What are the taxpayers’ legal rights to be 
protected? 

Protection needs an object, something to be protected. This takes the focus to who is 
a taxpayer and what are the taxpayers’ rights to be protected152. Brezinski defines 
taxpayers’ rights as the “legal situation of a person having the ability to demand to 
be treated in a manner which will improve –objectively or subjectively- his position 
in a society, economy or law”153. This ability is available on legislative, legal, and 
administrative level154. I therefore think that rights are based on commonly shared 

 
 

152  The question of who is the taxpayer in the case of a company. It is relatively easy to 
define who the taxpayer is for taxes on salaries, but who actually is the taxpayer for 
taxes that businesses pay? There are views where companies are seen merely as a 
method to attract equity for business, in other words, a unit defined by law (so-called 
artificial entity) allowing several individuals to make a joint business by injecting 
equity. Companies may be seen as separate units from shareholders and governments 
or just a collection of individuals making business, see Knuutinen 2014, p. 63-64 and 
also Avi-Yonah. Independently of the definition, i.e. if it is an individual or the 
company, there is a taxpayer who is in actual terms paying the tax and this taxpayer has 
rights that should be protected. 

153  Brezinski, pp. 18–19. This definition illustrates well the balance between the obligation 
to participate in funding the society with society’s limitation to interfere with ta payer’s 
private interests. 

154  Legislative level means constitutional requirements, legal meaning the rule of law in 
substance issues, and administrative approach rule of law in administrative topics. 
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values. These values represent different levels of morality155, some being more 
permanent156 and fundamental and some more detailed and concrete157. Such values 
are based on different laws, regulations, and fundamental principles in a democratic 
country. This is important as historically the rule of law has been the foundation of 
a democratic society, including the tax system158. Changing any of these values 
requires a proper democratic process to confirm the joint understanding of 
permanently changed social values159.  

Antoinette van Rijn defines a taxpayer’s right to written or unwritten rules 
protecting the taxpayer against illegal tax assessments from the taxpayers’ point of 
view160. Van Rijn's definition includes also freedom rights. This definition seems to 
be somewhat narrow concentrating on purely substance topics. Brezinski proposes 
also that non-financial aspects should be included in the protection161. I follow more 
the lines defined by Brezinski, which is in line with my argument of tax being a 
consequence of business. 

A taxpayer’s business is based on transactions and solutions defined in civil law. 
These activities are then assessed based on tax regulation, but business is not based 
on tax law.  Taxpayers’ interests, i.e. rights, are wider than just the strict legality of 
a tax assessment or even purely tax treatment. These interests can also be interfered 

 
 

155  Morality can be identified on multiple levels. The more aspirations they have, the 
higher their values. Higher values and morals are personal meanwhile law has to be on 
a level that can be defined and agreed upon, that is on a lower level. Fuller identifies 
this to be morality of duty, the lowest level of morality that can be jointly defined, 
Fuller, p. 35. 

156  Constitutional rules are permanent, which is reflected already by the order that 
constitutions can be changed. Changing a constitution requires a large majority and 
needs to be confirmed twice, a second time after an election (as in Finland). Changing 
the constitution requires a permanent change of moral thinking, see for example Fuller. 
Constitutions may define the process or framework for freedom rights or principles for 
state legal procedures, in line with what Brezinski described. 

157  Meanwhile moral rules are often dependent on different, more personal views, 
legislation has to be something that is predictable and that taxpayers understand and 
can comply with. If tax law is something that taxpayers cannot comply with, but fails 
to do so almost automatically, legislation fails, see Fuller, p. 37. 

158  Bentley, p. 17. 
159  Joint understanding is defined by constitutional rules clarifying what kind of majority 

is required for approval in the parliament. This represents a more permanent moral 
thinking of the required majority. In 73 § of the Finnish Constitution it is described how 
changes in the constitution can be decided. To make changes urgently a 5/6 majority of 
the votes is required. Further in the 74 § control over constitutional aspects is defined 
to form a so-called pre-control. 

160  A. van Rijn, p. 45.  
161  Brezinski, p 19, refers for example to non-financial rights in connection to authorities 

such as the right to get information from authorities to be able to make conclusions 
about his or her tax impacts. 
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with by tax legislation162. Taxpayers’ rights in relation to society, economy, and law 
cover properly also fundamental right aspects from freedom to run a business to 
requirements of predictability in all of its forms.  

The next step is to understand how these rights are protected. Taxpayer rights, 
such as the right to property163, belong to the heart of a state, that justifies tax 
collection; tax collection maintains a framework of society funding the state 
resources to act164. The taxpayers’ obligation to pay taxes and fund society is 
fundamental as the taxpayers would not have rules to rely on without the state’s 
resources. Equally important is that when the state goes too far collecting tax, the 
taxpayers are in the same position as no rules existing at all. Tax may create an 
obstacle or limitation to economic freedoms. My view is therefore that there has to 
be in balance with taxpayers’ rights165.  

Levying taxes can be seen as a political issue. Political pressures impact the level 
of governmental spending that needs to be funded by taxes. Political weights change 
depending on how the majority succeeds in its task. If the financial burden from 
funding government spending becomes heavy, that may change political weights166. 
As taxation will impact financial activities, there is therefore a balance between 
financial circumstances and political will. If taxation becomes unfairly high, tax 
revenue will be reduced as less financial activities and government spending is not 
financed167.  

 
 

162  Even though tax always interferes with a taxpayer’s right to property, taxpayer’s rights 
have to be respected already in the legislative process to ensure that the violation is 
proportional. 

163  Finnish Parliament Constitutional Committee considered whether constitutional rights 
should be considered when legislating on tax. The constitutional Law Committee came 
to the conclusion that on top of equality also the right to property should be considered. 
The committee concluded that the higher the tax is, the more crucial is the 
proportionality principle; tax should be considered against the objectives, Finnish 
Parliament Constitutional Law Committee 2023. 

164  This is the background Finnish Constitutional Committee referred to, in broad terms. 
The higher the tax burden becomes, the more crucial the topic to be funded must be. 
This illustrates quite well the balance between government funding and the obligation 
of paying tax. 

165  Bentley considers that a society that does not recognise individual property rights of 
any kind would find it difficult to levy taxes, Bentley, p. 12. I understand this so that if 
a society protects for example property rights or rights for business, members of the 
society, including businesses, need to cover the costs incurred because of this 
fundamental duty of society. See also Finnish Parliament Constitutional Law 
Committee 2023 points 2,3 and 5. 

166  This, I think, is the balancing power of democracy limiting extreme views to be 
implemented. 

167  This balance is often described as the dynamic impact of taxation. See for example 
comments raised to the proposal on windfall tax in Finland HE 320/2022. 
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I think that the taxpayers’ civil rights have to be in balance with taxpayers’ 
obligation towards the society168. Therefore, my conclusion is that a constitutional 
review of each legislative action should be an act to protect both taxpayers’ rights 
and values of the society. This allows taxpayers the ability to request their rights to 
be considered in the legislative process169. Legal expectations, both at the legislative 
and interpretation level seem to be taxpayers’ right in this respect170. 

3.2 Sources of taxpayers’ rights 
Taxpayers' rights are built in different parts of the legal systems. These rights have 
different content and power depending on their status or classification. Bentley 
classifies taxpayers' rights to be, first of all, enforceable taxpayers’ rights. These 
rights include constitutional protection171, supranational protection, and legislative 
protection. On the second level, there are enforceable taxpayers’ rights considering 
secondary legal rights followed by primary administrative rights. Fourth are 
principles of good practice including secondary administrative rights and finally 
administrative goals172. I would add legal principles to the first category173. Legal 
principles guide hard law interpretations even though not offering primary outcomes. 

National constitutions proclaim widely civil rights, including entrepreneurial 
right for doing business, like in 18 § of the Finnish Constitution. Instead of just 
ensuring this kind of basic freedom rights constitutions also protect these rights174. 
Good examples of this are the protection of property (15 § of the Finnish 
constitution), the right to a fair trial (21 § of the Finnish constitution), and the 

 
 

168  See also Bentley, p. 16. 
169  This right is used on a personal level initially in elections. Another important method 

to ensure balanced considerations is to ensure that taxpayers or groups representing 
taxpayers can contribute to the legislative processes. 

170  This is why intermediate rules, or grandfathering rules, are often used to soften the 
impacts of new rules and consider legal expectations. 

171  The Finnish constitution does not offer the same kind of enforceable protection as many 
other constitutions do as Finland does not have a constitutional court and further the 
constitutional protection for businesses is more indirect than for persons. 

172  Bentley, pp. 293–297 
173  Legal principles have their origin in constitutions, see for example Vanistendael 2014. 

Constitutional rules are not directly enforceable, though giving strong guidance for 
other legislation and interpretation of law. Legal principles are therefore indirectly 
enforceable. 

174  See Brezinski, p. 45. Taxpayers have the right to use their economic freedom to choose 
how to establish their business, claim for rights, or be equally treated and rely on legal 
processes ensuring their rights. Meanwhile, the enforcement on a national level, at least 
in Finland, is weaker in the case of a legal person seeking protection, on the EU law 
level the enforcement is stronger. 
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authorities’ obligation to ensure the execution of fundamental rights and human 
rights (22 § of the Finnish constitution)175. Constitutions’ purpose is to protect 
citizens, that is even taxpayers, from authorities’ supremacy and political trends176.  

Constitutional rules set the more permanent framework for the normal 
legislation177. The permanent nature of the constitution is the protecting source when 
considering taxpayers’ rights. Equally, I see also the Treaty on the Functioning of 
the European Union as part of fundamental legislation creating a permanent 
framework as changing the agreement requires more than a simple majority and it 
includes the same sort of provisions as constitutions178.  

Legal order defines both administrative and substance rules for taxation; in other 
words, how transactions are taxed, how tax assessments are done, and how they can 
be challenged. Meanwhile, international laws, EU law, and constitutions create a 
framework for legal order, national tax laws define taxing rights in detail. The 
relation of the EU law framework is complex and fundamentally differs when 

 
 

175  These examples illustrate the fundamental nature and strong position that the 
constitution has. These rights are, as classified by Bentley, enforceable, which is built 
into the legal system with concrete regulation in line with the constitution. 

176  Deak, p 45, states that “levying taxes means at least two things: accepting an order of 
private property and voting for political democracy.” This illustrates well how the 
powers are shifted. Legal order acts as a guarantee against government confiscatory 
interests. 

177  One could argue that the legislator is not bound by any rules as they may change the 
rules, as well as constitutional rules. The permanent nature is built in through majority 
requirements: constitutions require more than a simple majority to be changed, 
sometimes even multiple approvals in the parliament. Saying that nothing prohibits the 
legislator in this sense is a fact, but it ignores the stabilising factor of built-in complexity 
in the approval process. 

178  The EU treaty covers to a large extent the same rights as national constitutions. EU 
law principles, which the ECJ has confirmed in its case law, are based on principles, 
that are reflected in the main part of EU Member States’ constitutions. As such the 
EU does not have legislative powers in itself, applying both substantive law of the 
Union and general principles may force national legislators to respect the EU’s policy 
choices, see Lenaerts and Guttierrez-Fons, p. 1629. They consider further that the 
ECJ holds consistently that the EU is a distinct and autonomous legal order. This 
legal order could create a fragmentation between national and international law. This 
gap should be filled, according to Lennaerts and Gutiterrez-Fons by the legal order 
itself. To accomplish filling the gap the ECJ had to create in line with the nature, 
objectives, and functioning of the Union new principles completing the legal order. 
These principles are aligned with basic constitutional levels common to Member 
states, Lennaerts – Guttierrez-Fons, p. 1632, see also ECJ C 26/62 van Gend & Loos 
par 3 and Vanistendael 2014 p. 35 represent the same view. I would state that EU law 
actually has a rather direct connection to the EU Member States’ constitutions and 
tax laws as the common principles are taken into account in each Member State’s 
legislation. 
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considering directives, EU regulation, and ECJ case law179. Administrative rules 
define how the taxing powers can be used. Legal principles steer the application of 
these rules on all levels. This hierarchy180 is a component in taxpayers’ legal 
protection built into legal order.  

The non-tax international treaties181 create an indirect source of taxpayers’ rights. 
These treaties and regulations offer taxpayers tools to force tax authorities or 
governments to act in accordance with international laws, EU law, and rules 
governments have agreed to. Enforcement could happen for example in the form of 
the right to claim damages182. 

Legal principles are based on constitutions though not always expressed in a 
written form. These constitutional principles are the basis for the tax law that 
stipulates the outcome of taxation183. These constitutional legal principles are 
more permanent than laws and as said, they do not offer necessarily the solution 
to a specific question, but they give guidance on how to solve conflicting 

 
 

179  Legal framework is complex as the Member States have tax sovereignty, the EU is 
steering national taxation even by substantive rules through directives legitimated by 
the functioning of the internal market impacting Member State tax revenue, EU 
regulation being effective directly and ECJ case law that is a statement on the national 
legislation conflicting in certain aspect with EU law. Complexity especially with 
directives originates from drafting the rules: directives as not drafted as tax laws 
fulfilling national requirements on tax law as they are drafted to improve the 
functioning of the internal market, but they limit the national legislator’s hands to draft 
the tax laws. 

180  Hierarchy of laws and principles targets in ensuring fulfilling the purpose of legal order 
and a specific law. See Vanistendael 2014, p. 46. 

181  As said earlier, business is regulated by civil law regulation. Civil law creates a 
framework. The result or outcome of this framework will be assessed based on 
accounting rules and then tax laws and regulations. Tax burden may sometimes prohibit 
a business and become a limitation of utilising economic freedoms. The relation to civil 
law and non-tax treaties is therefore crucial. 

182  Right to claim damages could be possible for example in case a country is not respecting 
EU rules or not respecting fair trial. Again, claiming for damages is not a daily issue, 
more a possibility in cases where taxpayer’s rights have been materially violated. This 
means that the threshold is high, though reachable. In this respect, the ECJ has stated 
“In international law a State which incurs liability for breach of an international 
commitment is viewed as a single entity, irrespective of whether the breach which gave 
rise to the damage is attributable to the legislature, the judiciary or the executive. That 
principle must apply a fortiori in the Community legal order since all State authorities, 
including the legislature, are bound in performing their tasks to comply with the rules 
laid down by Community law which directly govern the situation of individuals 
(Brasserie du Pêcheur and Factortame, cited above, paragraph 34)”, ECJ, Case C-
224/01 Köbler. 

183  See Vanistendael 2014 p. 30. 
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situations184. Legal principles are a source for taxpayers’ legal protection as they 
ensure predictability.  

There are different kinds of legal principles with fundamentality on a number of 
levels. The constitutional legal principles are at the top of these principles. Second-
level principles are applied on the level of statutory law and on the lowest level 
principles applied by authorities implementing or applying laws185. As the principles 
are based on different levels of laws, the hierarchy is reflected by the fundamental 
rules also. 

Administrative regulation offers protection to taxpayers as it sets ground rules 
for authorities. Administrative regulation may have different forms depending on the 
existing legal system. Common to them is that authorities are committed to following 
them186. Unlike legal principles or constitutions, these rules are created through 
administrative regulation subject to changes187. In Finland, government statutes and 
decisions would create this source of taxpayers’ protection188. 

Authority decisions may also be a source for taxpayers’ protection. Authorities 
announce guidance and principles for their operations. They can be regarded as 
secondary administrative rights189. As a last point of source for taxpayers’ rights 
could be mentioned administrative goals190. Goals that the administration sets for 
itself indirectly create rights for taxpayers.  

As we can see there are multiple levels of legal protection. The complexity of 
legal protection is increased as the OECD and the EU are regulating on tax or have 

 
 

184  Vanistendael 2014, p 24, states that "principles, including legal principles, are rather 
soft and flexible, not immediately dictating any specific answer to a legal question and 
certainly not pointing to the payment of a precise amount of cold cash". Further, I 
consider EU directives to be complex in this sense as directives are not assessed in line 
with requirements set for tax legislation in all EU countries, but they attempt to have 
the same impact as tax legislation. 

185  Vanistendael 2014, p. 46. 
186  As these rules create an obligation for tax authorities to respect them and act 

accordingly. It creates protection for taxpayers. Taxpayers should be able to rely on tax 
authorities to behave in accordance with administrative regulations. For example, 
Australia has set rather detailed governance rules not only for taxpayers but also for tax 
authorities. 

187  See Bentley 2007, p. 129. Bentley mentions that flexibility may be required as rights 
are granted but, if needed, also taken away. Changing these rules is, however, 
transparent and should respect terms defined by existing primary law.  

188  Authorities may state principles when applying these regulations, which creates then 
the lowest level of legal principles. Taxpayers may rely on these principles in actual 
cases against "hard law" interpretations as the principles are binding authorities 

189  See Bentley 2007, p. 131. The strength of these rules and enforcement is less efficient. 
Whether stand-alone civil servants obey these rules depends also on the governance 
system tax authorities have. 

190  See Bentley 2007, p. 133. 
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regulation that may impact taxation. From a legal protection point of view, I would 
question whether OECD regulation actually creates legal protection for taxpayers; it 
may be merely a source for interpreting the law. EU regulation instead clearly is a 
source for taxpayers’ legal protection. Taxpayers can refer to EU law creating a right 
for taxpayers more than an obligation as taxpayer can make beneficial reference to 
EU law in relation to national law191.  

EU law has enforcement that goes beyond national legislation if there is a 
connection between tax issues and EU law. The new EU tax-related directives create 
a direct link to EU law, though not a guarantee of alignment with EU law. EU-level 
regulation creates some sort of duplicative legal protection in addition to the national 
legal protection. 

Considering the protection of taxpayers’ rights, enforcement becomes crucial. If 
taxpayers have no method or tool to demand, i.e. enforce their rights to be respected, 
the rights are soft. They belong more to the soft law area than the hard law area192. 
Therefore, it is crucial to study especially enforcement of taxpayers’ rights as 
enforcement creates taxpayers’ legal protection193. 

3.3 Enforcement of taxpayers’ rights creates legal 
protection 

Taxpayers’ rights have no purpose if the taxpayers have no method of enforcement 
to support rights. Taxpayers’ enforcement methods are not as straightforward 
compared with tax authorities’ enforcement methods194. Taxpayers have positive 

 
 

191  EU law is executed by Member States through implementing EU law to national law. 
Taxpayers can request Member States to treat taxes in line with EU law, but if EU law 
is not implemented, taxpayer has no obligation to follow tax related EU law until 
national implementation. 

192  See also Brezinski. Being part of soft law does not mean, that the rule would not protect 
taxpayers, but more perhaps that the threshold is higher. The protection is different by 
nature, see for example Vanistendael 2014. For taxation in international relations 
enforcement of tax treaties, and also EU Treaties, is crucial, Vanistendael 2011 pp 185–
186. 

193  Soft enforcement means that the threshold for legal protection is higher, not that it 
would not be in place. 

194  Tax authorities’ enforcement methods are more concrete and absolute than taxpayers’ 
enforcement is. For example, tax authorities have a primary right to make an assessment 
meanwhile taxpayers’ primary right to receive information about a tax assessment 
process or underlying arguments does not necessarily exist. Taxpayers’ fundamental 
rights to enforce tax authority in any respect are secondary and always subject finally 
to the tax authority’s view in the first place. This is visible for example in OECD’s 
BEPS project, as all tax authorities’ enforcement methods were executed, but dispute 
resolution was not agreed upon. 
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rights supporting their position in society, economy, or law. On the other hand tax 
authorities have the power to make assessments, even overruling to a certain extent 
these positive rights195.  

Fundamental freedom rights are soft due to their nature196 in case tax authorities 
consider the use of freedom rights abusive or not appropriate for tax purposes. 
Taxpayers may seek enforcement to get a judgment of legislation or tax authorities’ 
view in relation to freedom. Courts act as a final, independent197 body to make a 
judgement that taxpayers’ rights have been considered duly. In case courts fail to be 
independent they may be reluctant to protect taxpayers from fiscal interests and 
powers198. Fundamental freedom rights become meaningless199.  

Enforcement of taxpayers’ rights is built into the legal system. Fundamental 
freedom rights as well as legality principles are stated in the national constitutions200 
and therefore are hierarchically in the highest level of legislation. High legal status 
of the fundamental rights and obligations set for fiscal powers rule over normal 
law201. Constitutional rules are important enforcement tools for taxpayers.  

Efficient enforcement of taxpayers’ rights is nevertheless dependent on the 
control;  pre-legislative or also post-legislative. Constitutional courts represent 
typical post-legislative control being an enforcement method for taxpayers. 
Countries that have constitutional courts, such as Germany and Belgium, offer a 
stronger enforcement method for taxpayers.  

Taxpayers’ potential for enforcement of their rights is more complex, perhaps 
softer in countries where there is no constitutional court system, such as Finland and 

 
 

195  Bentley 2007, pp. 178–183. 
196  Fundamental freedom rights are concrete, but broad in their expression, see Fuller. As 

taxing rights and freedom rights are basically in conflict with each other, final 
enforcement is done on an aspiration level often based on measurement of 
proportionality. Procedural rules exist often to ensure that this measurement is done 
properly. 

197  Independence of courts from political decision-making and the execution of these 
political decisions is key in the enforcement of taxpayers’ rights as a final tool. 

198  Good example of this is the Swedish SAC decision 5118-5121-17. The taxpayer 
presented reasons why the case should be taken up to the ECJ, but the SAC ignored the 
request by stating that the SAC had made a judgment on EU law in 2011 and any case 
law from the ECJ after that in the matter is irrelevant. The SAC created itself acte clair 
for the EU law interpretation even though it has no authority over that. 

199  Even time spent on enforcement will weaken taxpayer’s capability to enforce. If the 
court process takes a long time or tax authorities are not willing to share their view and 
interpretations early on, enforcement is poor and taxpayers’ rights are diluted. See for 
example Fortum Tax Footprint report 2024, p. 20, concerning a Belgium tax for 2008 
case closed by the Supreme Court in 2024. 

200  For example Finnish constitution 81§ defines legality principle for taxes to be assessed. 
201  Vanistendael 2014 p. 34, and Urpilainen 2012, p. 44. 
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Sweden. The threshold set for courts to test the law in relation to constitutions is set 
very high202. Taxpayers’ protection is relying in this case to process around 
legislative work. The challenge of pre-control is the difficulty in assessing even all 
likely, not to mention, probable impacts of a law in relation to constitutional aspects. 
The parliamentary Constitutional Law Committee is facing a complex challenge203. 
These challenges and gaps in the constitutional analysis create  a mismatch 204 
representing a softer enforcement tool for taxpayers compared with a system with 
post-control205 as there is no direct enforcement method for taxpayers. A well-
working public hearing can though be seen as one element of taxpayer enforcement. 

Hierarchy in the legal system is also an enforcement method for taxpayers within 
the tax legal system. I would call it an interpretative tool of enforcement206. 
Taxpayers can, even with some success, base their arguments in the appeal process 
on hierarchical rules to protect their rights207.  

 
 

202  Äimä, p. 72, and Lehtonen 2012, pp. 32-34. The threshold to rule against statutes in 
relation to constitutions is lower than for law. 

203  Lehtonen considers that the functioning of pre-control depends on how the 
Constitutional Law Committee’s guidance is followed and respected. Lehtonen states 
that only a few tax laws or tax procedural laws are dealt with within the Constitutional 
Law Committee in the Finnish Parliament. He concludes that even in cases where the 
Committee gives comments and is not satisfied with the legislation, corrections done 
are rarely reviewed anymore by the Committee. See Lehtonen 2013. See also Myrsky 
2012. A tax law should not be rejected in the Constitutional Law Committee unless the 
proposal is extreme, rather the Committee should give guidance on how to adjust law 
to be in line with the constitution and constitutional principles. 

204  Bentley considers that the amount of legislative work and the required speed of 
legislative work prohibits sufficient review of taxpayers’ rights in the legislative work. 
This may be one of the reasons, which creates a serious fundamental threat to taxpayer's 
rights. 

205  Obviously even a constitutional court has a threshold for a case to be reviewed by the 
constitutional court. The threshold is never the less lower than a normal administrative 
court has, independently of lower administrative court of supreme administrative court 
assessing question of law being in line with constitution. This is due to the set task and 
authority of a constitutional court. On the other hand, proper pre-control is also 
important enforcement protecting taxpayers’ rights in the legislative process. 

206  Taxpayers can seek protection from the hierarchical system as laws with higher status 
should overrule laws with lower status. This is the case especially in countries with 
constitutional courts. In Finland the SAC rather applies constitutional interpretation that 
does not take a position on legislative process formalities. 

207  Vanistendael, pp. 34–33, see even Äimä and Bentley. Political decision-makers have a 
wide range of freedom to regulate different issues through legislation if they have the 
required majority. If there is no required majority the legislator has to adapt its will to 
be in line with higher-level laws. If the legislative process fails in one or multiple 
aspects to consider higher-level rules, taxpayers can challenge this in court. The legal 
framework acts as an interpretative enforcement tool. 
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Right to appeal as an enforcement method has multiple angles: the taxpayer has 
the right to appeal tax assessment to courts and further to higher courts208. These courts 
will make an independent assessment of the cases in light of the law and its 
interpretation. In respect of hierarchy in the legal framework, the taxpayer may request 
national court refer the case to the ECJ to seek interpretation in EU law209. In this case, 
the taxpayer is utilising the enforcement that EU law has on national law.  

Taxpayers may under some circumstances as a last effort appeal to the European 
Court of Human Rights or claim for damages in case the government has failed to 
fulfil its obligations210. The efficiency of these enforcement methods may be 
somewhat questionable as they take time, they are somewhat narrow and are often 
expensive to use. 

Administrative principles, that are close to human rights, offer also an 
enforcement method for taxpayers. Taxpayers have the right to get guidance from 
the authorities and reasoned decisions, to name a few. These enforcement methods 
are soft, i.e. creating a secondary protection to act in line with its obligations. 

3.4 Why is taxpayers’ legal protection a valid 
question now? 

Meanwhile, tax rates have been decreasing over the last decade211 tax contribution 
has been increasing. Governmental expenditure has increased due to many reasons, 
more detailed regulation being one of them212. As the need for public funding is 
increasing and the number of payers is not growing, the search for those who are not 
carrying their share can start, such studies like “Getting to Good”213. This has 

 
 

208  The latest trend in tax authority praxis and also legislation seems to be a restrictive 
possibility for rulings, see for example the Finnish Pillar 2 legislation. The unclear 
legislation may have resulted in a situation where tax authorities are concerned about 
giving a ruling and rather collect different cases and wait for court praxis. This leaves 
taxpayers with the risk of later interpretation. 

209  Taxpayers are dependent on the court’s goodwill to fulfil its obligations, see the 
Swedish SAC decision 5118-5121-17, compared with Swedish SAC reference on to 
ECJ case Lexel C-484/19. 

210  This possibility is confirmed by the ECJ in the decision C-224/01 Kobler even though 
the threshold can be considered rather high. 

211  EBTF total tax contribution report 2023. 
212  More issues are solved by issuing new regulation and complying with this regulation 

increases not only private costs but also governmental spending. This may impact the 
efficiency of public funding meaning that the more there are details to be complied 
with, the more resources are used for bureaucracy and less for actual operation. 

213  Christian Aid, Oxfam, and Action Aid 2015 launched a study on defining what good 
looks like. This study is an important study initiating progress for good tax governance. 
At the same time, it is quite subjective to measure what good looks like. 
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resulted in a discussion about whether multinational companies are paying their fair 
share of especially income taxes214.  

The political pressure that was created out of the public debate on especially 
multinational entities avoiding taxes, corporate income taxes to be specific, and the 
amount of lost tax revenue started a process to tackle aggressive tax planning, non-
taxation as a result of mismatches in the national legislations as well as practices and 
taxpayer bad behaviour. The objective was to bring back the lost tax revenue215, an 
objective that was not based on any hard facts, merely on assumptions. 

BEPS 1 and 2216 as well as the EU’s ATAD projects have resulted in several new 
recommendations and instructions by the OECD and directives by the EU217. They 
again have created a number of national tax laws. The aim has been to change 
taxpayer behaviour by eliminating aggressive tax planning218. The new rules create 
new limitations and obligations219. The new rules increase the likelihood of failing 

 
 

214  Meanwhile financial crises, such as problems in the banking system or the Covid-19 
pandemic, highlight the sustainability of governmental funding when tax revenues are 
shrinking and fundamental frameworks in society are at stake. Also, business 
development, such as new digital businesses, creates a challenge to national 
governments. What may have been less discussed is the question that who is not paying 
the fair share, that is the MNE or its owners as well as what is fair share. Another 
interesting angle is whether the discussion is about taxpayer behaviour, tax authority 
behaviour, or national behaviour in legislative processes. 

215  This objective was valid for developing and developed countries depending on who was 
participating in the public debate. For example, Christian Aid and Oxfam. As such these 
NGOs’ message of developing countries having too small income tax revenue is correct 
as many developing countries’ income tax revenue is lower. The reasons behind this are 
most likely many, not only in relation to MNEs. At the same time, an EU study stated that 
“The international corporate tax system aims to tax the profits of multinational enterprises 
(MNE) where they arise. However, MNEs have in some instances exploited mismatches 
and loopholes in the international tax framework to reduce their overall tax burden. This 
entails substantial problems, such as revenue losses, unfair competitive advantages or 
lower tax morale”, European commission 2017, illustrating rather collecting more tax 
revenue in EU Member States than in developing countries. 

216  BEPS 1 refers to OECD’s original base erosion and action plan program in 2014 and 
BEPS 2 refers more to OECD’s initiative on Pillar 1 (allocation of income) and Pillar 
2 (global minimum tax initiative) 

217  The OECD has actual terms acted like an outsourcing partner for the EU. The EU has 
implemented several recommendations from the OECD. The OECD is not an actual 
regulator even G20 appointed the OECD to study BEPS action plans. 

218  Taxpayer behaviour is considered to change when substance rules are changed. This 
may be efficient to a certain extent, but it ignores the fact that it impacts all taxpayers, 
some unproportionally in legitimate civil law arrangements within economic freedoms. 

219  Limitation on interest deductibility is a good example of this (OECD BEPS action plan 
4) and Council Directive (EU) 2016/1164 Article 4. The rules do not measure whether 
financing is used for financing of investments or tax planning purposes, see Knuutinen 
2020, p. 60. 
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in compliance, which is one of the hallmarks Fuller defined to illustrate the failure 
of legislation220. As taxation is a national measure, the new EU level rules create 
actually a new level of taxpayers’ legal protection – the relation of EU-initiated 
national laws in light of the EU Treaty221. 

The complexity and different approach to legal rights and protections is 
highlighted by the legislative process. The legislative process of directives differs 
from actual legislative work. As EU law overrules national legislation222, the 
possibility of a national legislative process taking into account all necessary aspects 
is limited. Questions on proportionality as well as legitimisation of EU directives, 
sustainability of EU regulative process, and alignment with national constitutions in 
the legislative process are not analysed properly223.  

Public debate talks about tax morale. The European Commission raised tax morale in 
its study224. Considerations of the spirit of the law225, fair taxation, and even tax avoidance 
are relatively subjective terms226. Taxation is based on the rule of law for a good reason. 
Taxation, as an infringement of property and freedom rights, cannot be based on 
subjective valuations, but on actual law defining clearly when and to what extent to pay 
the tax 227. The spirit of public debate is a challenge to taxpayers’ legal protection. 

 
 

220  The possibility of complying with rules is crucial for good legislation and allows 
taxpayers to be capable of complying with the rules. Fuller has already in 1964 
described the ten criteria for a good (tax) law and the challenges with different levels 
of morality as regards a law failing in its purpose. The same challenges exist now when 
discussing and drafting rules for example to reach fair share of taxes. 

221  The new regulation that has been launched is at least to some parts fundamental, such 
as the global minimum tax. Some of the rules have been implemented through EU 
directives and require implementation on a national level. Legitimisation of EU 
directives has based on the functioning of the internal market. 

222  See Knuutinen 2012, pp. 52–53. 
223  These aspects are not new in the legal sense, but new for tax law as the Member States 

have tax sovereignty and the EU as such has no legislative power. In case of BEPS the 
EU has considered lightly the regulative fitness of the OECD proposal to the EU law. 

224  European Commission 2017. 
225  See Hultqvist 2018. Who actually can define the spirit of law? Spirit of the law is 

mentioned often in connection to tax morals. This term seems to be high on the scale 
of aspiration of morality. This is why I think that it is better to rather refer to the purpose 
of a law as that is most often defined in the preparatory works of the law. 

226  Fuller considers that high-level moral rules, even though all agree on them, are difficult 
to comply with. This as there are many personal views on what these moral rules actually 
mean. Content is strongly reflecting personal values. This leads to a situation where 
taxpayers almost automatically are not compliant with the rule as it is understood in so 
many different ways. This is the reason why legislation has to be on the lower level of 
morality scale, that is on the level that the democratic majority has the same view. 

227  Bentley 218. Bentley considers Winston’s critics on Fuller’s analysis and views on 
good tax law. Bentley considers that “rules may be necessary or at least beneficial for 
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Transparency is the new era in the fight against tax avoidance or aggressive tax 
planning. At the same time, when tax authorities are receiving a lot of new data, the 
assessment process, and use of received data are nevertheless not developed228. 
Taxpayers’ legal position and protection are not considered to ensure a balanced 
outcome. This creates a question of how the existing legal principles, constitutions, 
EU law, and administrative rules impact the new tax authority processes. 

The amount of new regulation is not the only aspect that creates a challenge229. 
The new rules have been created in urgency and in conflict with Fuller’s principles. 
This naturally impacts the quality of the legislative process230. This is a challenge 
not only for the legislative work but legal certainty and taxpayers’ legal protection. 

As last view for why the questions for this study are relevant now is the urgency 
of legislative work. Can urgency replace certainty? This topic is typically a question 
for official processes such as the appeal process: is speed more important than 
certainty? The same question can be raised also for this study, and on multiple levels. 

We can see that taxpayers’ legal protection is challenged on multiple levels due 
to the new era of tax legislation, perhaps a new paradigm in taxation. Nevertheless, 
the fundamental, constitutional rules and legal principles haven’t changed. There is 
currently tension between them, which legitimates a study over taxpayers’ legal 
protection.  

 
 

a legal system to succeed”. With this caveat, he argues that Fuller’s arguments on good 
law are acceptable and to be applied. See also Murphy. 

228  Transparency is a dilemma as taxpayers will provide more data than before 
independently whether tax authorities need the data on not, sometimes even online to 
tax authorities. This highlights the importance of clear rules and tax authority 
commitment to respond in a short time. If rules are not clear and tax authorities are not 
acting in the same time frame as a taxpayer reports, the risk of non-compliance is 
pushed onto the taxpayer whether the taxpayer wants that or not. Transparency is then 
a one-sided obligation. 

229  Marlies de Ruiter compared the changes in business environment and operations to 
changes in transportation in the last century. When current transfer pricing rules were 
discussed, fast transportation form was a car and, on rare occasions an airplane. 
Currently, trade is done over the Internet and no actual physical goods are traded. It is 
a fair question to ask how this sort of business could be taxed with the same rules as 
the traditional trade of goods. Further, it does not mean that there would be any 
aggressive planning or tax avoidance, merely that the rules are not suitable for current 
business operations. Ruiter, 2018, Helsinki. This illustrates well how complex topic 
taxation is. Even the new businesses impact tax revenue though not being any part of 
aggressive tax planning or tax avoidance. 

230  For example, in the Pillar 2 proposal the EU did not have any impact assessment, and 
more relied on the OECD’s analysis and impact assessments. It is however important 
to note that OECD did not reflect the rules against the functioning of the internal 
market. 
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4 Scope of the research & research 
method 

4.1 View and purpose of this study 
Based on what I have been describing earlier, it is fair to say that tax has been a 
centric discussion topic. The debate has resulted in political pressure to take action 
reaching out for fair tax contributions. The OECD, the EU, and different 
governments have presented some rules to eliminate aggressive tax planning, unfair 
tax competition, and finally, the allocation of tax revenue. No actual understanding 
of how taxes behave nor the actual tax contributions have been made. 

The expectations of the new regulation have been high, but as there is a high 
level of aspiration by nature, several stakeholders may be disappointed in the 
results231. It seems to me that the focus of the OECD and the EU have separated from 
each other. Where the OECD starts to talk about the need to review and eliminate 
overlapping regulation, the EU is heading for new regulations to satisfy its own 
political objectives. In this kind of business environment taxpayers’ legal protection 
is worth analysing more closely. 

 
 

231  The challenge with “wishful” expectations that are not based on clear facts, perhaps 
more on general statistical assumptions will become difficult to reach. Expectations 
may be unrealistic and taxpayers react to uncertainty by changing their behaviour. The 
existing setups may be based on normal business considerations so that the new 
regulation is in reality not changing the tax treatment at all. The legislative process is 
slow even at its speediest and all the consequences of the changes are visible after a 
longer time. Meanwhile, political decision-makers do not tolerate this long waiting 
period. This may be one of the reasons for example OECD so called BEPS 2 Pillar 2, 
which is targeting to reach out for more taxes to headquarters countries. The complexity 
of the issue at hand can be seen when analysing different interests a bit more closely. 
Developed countries with multiple headquarters want to see increasing tax revenue to 
eliminate leakage of business activities to other countries. Other stakeholders expect 
BEPS 2 to ensure that developing countries have sufficient tax revenue to eliminate the 
negative impacts of aggressive tax planning. EU’s BEFIT (2023) may illustrate more 
the EU’s wish to establish tax revenue for the EU than the functioning of the internal 
market and the tax system. 
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4.1.1 Proactive business and reactive legislation – 
A challenge for freedom rights and taxation 

The trend in business operations during the last decades has been globalisation. This 
started with strong global sales and markets and has developed later into global 
operations in production, research, and development. The trend has been to move 
production to low-cost countries or closer to actual markets. Also, the use of global 
supply chain consideration is more common232.  

The latest development is the digitalisation of trade and business. Trading and 
sales are not bound to a fixed place anymore. Especially services sold are not 
connected to one place233. The amount and use of customer data are changing value 
creation. Defining where the profit is generated at least in traditional meaning is 
becoming more challenging. 

The nature of business is changing fast. Traditional businesses need to adapt new 
methods and tools to survive. New businesses are invented. Digitalisation is not the 
only change ongoing. Climate change has an impact on business as old polluting 
production or fuels need to be replaced. Some businesses are forced to be closed and 
at the same time, new opportunities will lead to new businesses. In financial terms 
large losses will be seen in traditional businesses and even in the new businesses 
meanwhile profits are generated elsewhere than where they have been generated 
traditionally. Freedom to change business models when needed is fundamentally 
important to business. 

As tax is a consequence of business, it can never change with the same speed as 
business is developing234. Changing and updating the law is not an easy task. 
Legislative work of a consequence, i.e. tax, when the cause, i.e. business, is changing 
on a stand-alone basis may result in unexpected outcomes. From a taxpayers’ legal 
protection point of view understanding business logic235 may be one of the key 
drivers for balanced tax legislation. 

 
 

232  Supply chain considerations mean that different roles and functions are shifted into 
different places. Meanwhile, R&D is located in the best possible location for that 
function manufacturing, assembling, storing, marketing, sales, and administration may 
be located in different places to utilise applicable local strengths for each function. 

233  The sale of goods is commonly connected to the sale of services, or converted into the 
sale of services; instead of selling cars, it is about selling transportation services. 
Sourcing customer data and utilising this data when selling services is a typical 
phenomenon of businesses utilising digital solutions.  

234  This is equally true for both tax legislation and tax administration as well as for the 
taxpayers’ own tax function. 

235  Business logic is not the only factor to be taken into account. Social and environmental 
factors among others are to be considered. Equally, business needs to take into account 
a wide range of factors, tax being one of them. 
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Two recent drivers changing the tax landscape, are the OECD's BEPS1 and 2 
projects targeted to eliminate base erosion and tax avoidance as well EU's ATAD to 
eliminate tax avoidance. Both programs are reflecting on how to eliminate unwanted 
behaviour, but not considering how to promote responsible behaviour. 

The OECD and the EU have proposed and are proposing a large volume of new 
tax regulation236. Unclear or extensive limitations may create heavy burdens or 
obstacles for business, in other words, restrict economic freedoms. It is important to 
know and understand the purpose of new legislation to be able to draft regulations 
to reach this objective and ensure proportionality of the rule237.  

Changes in business, like globalisation and the digital economy will 
automatically impact the tax base in different countries as business operates 
differently. Restricting new trends will not create any financial activity, but most 
likely weaken business opportunities238. Changes in the tax base may therefore be a 
result of the conversion of businesses. Restrictive tax measures and rules may slow 
down the development of businesses and result in lost tax revenue. Respect of 
taxpayers’ rights is crucial to ensure proportionality of taxation as well as creating 
certainty239. 

Some taxpayers have used their economic freedoms by using operative setups, 
that are not common for the business, in other words artificially, purely for tax 
minimisation240, by stretching the rules using arm’s length look-alike setups without 

 
 

236  Good examples of new regulation are financing-related restrictions and taxes on the 
digital economy. Considerations on taxation of digital services do not seem to be BEPS-
related at least directly. It would seem to be merely an attempt to create new rules to 
define how to tax income in an entirely new area of business. OECD states for example 
“A consensus-based solution comprised of two pillars (Pillar One focused on nexus and 
profit allocation whereas Pillar Two is focused on a global minimum tax intended to 
address remaining BEPS issues) can not only play an important role to ensure fairness 
and equity in our tax systems and fortify the international tax framework in the face of 
new and changing business models; it can also help put government finances back on a 
sustainable footing.” (OECD (2020, p. 7. For some reason, BEPS is the framework and 
authority to build proposals on tax on digital services even though the argument could 
be more neutral and business-friendly: the need to create clarity and predictability for 
businesses and governments. 

237  This means that taxpayers’ legal protection should cover more than ensuring economic 
freedoms, as well as the proportional assessment of tax. 

238  Mark A. Weinberger in EY Tax Insight for business leaders 2018, pp. 10–11 considered 
free trade with low obstacles in world trade to be beneficial to all countries meanwhile 
uncertainty damages business. That includes also the uncertainty of tax rules and 
policies. 

239  See EY Tax insight for business leaders 2018, pp. 14–15. 
240  Although the way how business is organised is a well-known setup used in normal 

business cases, the same setup may not be suitable for other businesses at all. In that 
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an operative legitimisation. This kind of artificial setup is an abuse of the rules241. 
These operations create a small, but intense branch called conduit and base 
companies242. Pure conduit companies may have a strong taste for tax planning and 
may be seeking purely for tax benefits243, but it does not create an assumption that 
holding companies, or finance companies would automatically be conduit companies 
or base companies. Assumption-based conclusions are a threat to taxpayers’ legal 
protection. 

The OECD and the EU have considered in 2013 and onwards that MNEs are 
using globalisation as an opportunity to minimise their taxation. Having business 
operations in multiple countries means that profits are taxed in each country of 
operation. Tax rules differ from country to country as tax, other regulations, and legal 
culture are not harmonised. Cross-border business will have complex tax 
consequences. Equally, it creates also a risk of non-taxation or multiple taxations 
impacting taxpayers’ ability to pay244.  

 
 

case, the structure is artificial. For example, some industries are based on ongoing 
research and development resulting in patents, technical and marketing IP. These 
industries may centralise their R&D activities in one place and ownership of IP in 
another place. Manufacturing can be split into multiple countries using the IP. Finally, 
a central organisation is marketing and selling the product. This may be the core of a 
certain industry. Another industry, for example, utility is based on different business 
logic; development of a long lifetime production fleet, optimised maintenance, and 
efficient hedging and risk mitigation. If an utility would implement a typical supply 
chain setup, it would most likely be artificial as it would not fit as such to the business 
logic. 

241  The substance in these setups is often outsourced and the legal entities have no actual 
resources to manage the business. 

242  See for example De Broe 2007. Conduit company is a company that is incorporated 
outside shareholders domicile (A) in country B only for the benefit of a better tax treaty 
between country B and third country (C) than what the tax treaty between A and C 
would be. Base company in its turn means a company that is regarded to be a company 
for tax purposes and has been incorporated by related parties outside the domicile of 
the main owner to solely or as far as be regarded almost solely operate the main owner’s 
business in this country on behalf of the main owner. 

243  In some cases taxpayers were using also ruling systems in some countries to get an 
agreement on tax treatment for their setups. Ruling systems have been developing 
partly to prevent treaty shopping but also to prevent “inspector shopping”. Romano, 
pp. 27–37. 

244  See Knuutinen 2009, pp. 43–49, and Joachim Englisch, 2014. Meanwhile, non-taxation 
is often seen as aggressive tax planning the opposite position, multiple taxation, could 
be seen as aggressive tax collection. This would be a neutral scene for the discussion. 
In most cases, multiple taxation is a consequence of complex mismatches in tax 
legislation and is difficult to avoid. 
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4.1.2 Research question 

This research is about taxpayers’ legal protection and its enforcement. It aims to 
answer the question of how taxpayers’ legal expectations are protected by the legal 
system as regards taxing powers. With enforcement, I mean the efficiency of 
protecting legal rights. These legal rights are not only tax law connected. Extensive 
tax regulation or interpretation may limit business opportunities in a way that 
conflicts with economic freedoms or the functioning of the EU internal market. The 
question of prohibiting aggressive tax planning creates tension between legitimate 
civil law arrangements and tax collection. 

The changing tax environment, political discussion, and the tax authorities’ 
actions create a good basis for this research, perhaps more than ever before. Both 
BEPS and ATAD are interesting from this research point of view. Understanding 
taxpayers’ efforts to be compliant, the so-called compliance burden, and being 
capable of paying the right amount of taxes at the right time to the correct country is 
also a factor to be considered.  

Taxpayers’ commitment to responsible tax management can be seen as a 
legitimation for enjoying the economic freedoms and benefits of the EU internal 
market. The question of whether national taxing powers override these EU freedoms 
is surely a valid question. The purpose of good tax policy adds to the purpose of this 
research. 

The current development has almost exclusively ignored taxpayers’ interests. 
Tax collection and closing gaps have been the overriding focus of legislative work. 
The question of whether tax on legislative or interpretative level might prohibit use 
of the economic freedoms on national or EU level, not just eliminate abuse, has not 
been measured nor raised at all. Improving the EU internal market is presented as an 
argument, but only as an assumption. Tax authorities’ powers have been increased, 
but taxpayers’ legal rights have not been considered. 

The new regulation often refers to existing dispute resolution rules or a need to 
consider them, not the relation to the EU or constitutional considerations245. 
Therefore this study should answer the question of whether taxpayers still can 
efficiently utilise their fundamental freedoms and how these freedoms and related 
protective regulations limit tax collection in reality post BEPS and ATAD. In other 
words this study tests ATAD rules in the existing constitutional and EU law 
frameworks from taxpayers’ interest.  

 
 

245  For example, in the OECD’s BEPS project the need for dispute resolution was raised 
in BEPS action 14, but no real development has taken place in this area. The reason of 
this may be that governments or political decision making are more fiscally-oriented 
than respecting finally the constitutional principles. 
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4.2 Research method – What is the relation 
between property rights, economic freedom 
and the right to tax 

4.2.1 Background 
Taxing powers are based on moral or ethical obligations that every member of 
society has to finance the funding needs of a society. This could be expressed also a 
bit differently in the view of different approaches. As strange as it may sound, the 
right to tax lies in the individual property rights and the economic freedoms. If a 
society did not not recognise property rights or economic freedom it would not have 
the right to tax either246. These rights would be encompassed by the protection of 
individual liberties against other individuals247. 

Protection of individual property rights and liberties, i.e. such as economic freedoms, 
creates a need for social order. The task of social order is to promote general welfare and 
social organisation. Social order stabilises society allowing individual liberties. This means 
that the existence of taxation is derivative of individual liberty and property rights248. 

Bentley states that “taxation can be seen as a barometer of the developing balance 
between state and individual rights”249. Fuller has studied the morality of law by 
considering what would a good (tax) law look like. The basic conclusion Fuller 
makes is, that rules, in this case tax rules, should be formed in such a way that they 
can be complied with250. Bentley considers that prerequisites for taxation originate 
in the social order. But to succeed in its task to promote general welfare the right to 
tax is not unlimited251. The limitations serve individual liberties and property rights. 
The balance between the right to tax and individual property rights or economic 
freedoms is therefore crucial. This study approaches property rights and freedoms 

 
 

246  See for example Bentley 2007, pp. 12–13. 
247  For example, N:E: Simmonds p. 25 reflects Locks &/ Gant representing deontological 

theory. Bentley considers that “even a Hagelian view, which accepts a broader concept 
of public interference, recognizes the importance of property rights to individual 
liberty”, Bentley 2007 p. 13. 

248  Deontological theory does not consider taxation itself as a fundamental good, but it is a 
justified limitation as it is necessary for the maintenance of social order. Consequently, 
theory of taxation is part of the social order and the system of property rights maintaining 
the social order and promoting beneficial economic results, Bentley 2007, p. 13. 

249  See Bentley 2007, p. 15. 
250  According to Fuller, if rules fail, social order is not maintained. This would mean the 

promotion of general welfare and also property rights. 
251  Bentley 2007, p. 15. Bentley considers that even in Marxist theories there are limitations 

to the state’s powers. Marxist theories recognise as such very little individual property 
rights. This means that these limits actually define taxpayers’ legal protection. 
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from an individual point of view252. The question is more about what limits the taxing 
powers. 

Property rights are the one fundamental right that taxpayers’ protection is based 
on. Even though taxing rights are essential for the existence of property rights, and 
is therefore limited, taxing powers must be in balance with property and freedom 
rights. Another angle that taxing powers have is the distribution of welfare within 
the society253. Even when discussing distribution of welfare taxing powers are 
limited to ensure that taxation can be regarded as fair254.  

Fairness includes multiple angles. Murphy and Nagel consider that the question 
of how much taxes should be collected and what services and goods are delivered by 
the government are a result of democratically made decisions in one jurisdiction255. 
The current debate considers the question of fairness to be more linked to the basic 
idea of the obligation to pay tax in connection to presence in a country256. For this 
tax contribution, taxpayers can enjoy the “goods and services”.  

The question is how the free riders fit into the system of fairness. They are 
utilising the same protection without the “membership fee”, putting taxpayers in an 
unequal position257. The flip side of the coin from the taxpayers’ legal protection 
point of view is who and what kind of actions create free riders. This is essential to 
avoid taxpayers who have made an effort to behave responsibly becoming subject to 
the same taxable treatment as free riders258. 

 
 

252  The traditional approach would be rather to consider how far can taxing power reach 
out. An example of this is the question of what can be considered tax avoidance. In this 
study the question is the other way around: what cannot be seen as tax avoidance. 

253  Distribution of welfare can be seen as a dimension, at least indirectly, for the protection 
of property rights. 

254  Ibid. As Bentley states, even Marxism considers some limits to allow some individual 
property rights. This means that even Marxism is not supporting unlimited taxing rights. 

255  Murphy & Nagel, p. 25. Democratic decision-making has a direct link with the legality 
principle, which is crucial to ensure that fairness is considered when executing taxing 
powers. 

256  Discussions of fair tax relate surprisingly often to income tax on profit but fairness is 
seen in relation to where the sales revenue is generated, or other presence is visible 
independently to profitability of the business. Profitability is often seen as a basic 
assumption. Alternatively, the difference between revenue and profit is not understood. 

257  Sigrid Hemels, p. 425, considers this angle presented by Harts and Rawls. Hemels 
considers democratically drafted tax laws always to be fair. This can be questioned 
based on the view Murphy and Nagel take. As Fuller states, it illustrates the lowest 
level of morality. Political pressure and urgency may sometimes challenge this 
thinking if political decision-makers do not respect the fundamental rules of 
legislating on tax. 

258  This is the reason why the quality of tax law is essential; to allow taxpayers to know 
tax consequences, trust on tax treatment, and protect against far-reaching interpretation 
of tax avoidance rules. 
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The ability to pay tax can be considered fundamental for fairness259. The current 
discussion is concentrating quite heavily on -right or wrong- those who are not 
considered to pay enough tax. Free riders are somehow defined by different measures 
of taxation260 being problematic for taxpayers’ legal protection. It is equally 
important to ensure that taxes are not unfairly high261 and therefore fairness includes 
an important angle of taxpayers’ legal protection. By any means the ability to pay 
should not be damaged. Equally, taxpayers need to make an effort to illustrate that 
they behave responsibly, i.e. they are not free riders. 

I consider that the legal system builds up taxpayers’ legal protection step by step. 
Constitutions are on the one hand ensuring the required balance between taxing 
powers and protection of fundamental rights from the government and taxing powers 
by limiting taxing powers and setting requirements for tax legislation. On the other 
hand constitutions create stable principles offering guidance/limits for authorities 
executing the legislation and courts judging the cases262.  

In the big picture, many angles boil down to trust. Bentley considers trust to 
be one of the key factors improving willingness to comply with laws263. Trust is 
built into the legal system in the form of two legal principles: certainty and 
legitimate expectations264. My view is that legitimate expectation is valid for both 
substance questions (how the law is interpreted) and also to tax authorities’ 

 
 

259  This would be the case at least in the approach Murphy & Nagel takes. 
260  Conclusions just based on tax euros or dollars may be somewhat narrow and not take 

into account all factors. It may though present mistrust to taxpayer and tax authority 
behaviour. Conclusions are often done if not based on tax dollars or euros, but based 
on different KPIs, such as ETR (effective tax rate) which is often mixed with nominal 
tax rate, which does not correlate directly with each other. 

261  Other obligations, such as the obligation to create shareholder value may be covered by 
shareholders’ rights, see for example Knuutinen 2014, p. 60. 

262  Legal framework uses limitations not only for taxpayers but also for legislators and 
public authorities (see Wattel, p. 183). 

263  See for example Bentley 2007, p. 184. Tax authorities using their power in 
confrontation instead of negotiations, explanation and guidance will escalate the 
problem as the taxpayer is losing trust in the tax authority. 

264  See Weber & Sirithapor, p. 247, and AG opinion in the ECJ case, C-63/93 Duff. 
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processes265. Tax authorities should always respect the rules set for them. This 
improves the trust266.  

4.2.2 Method 
I would challenge Hemel’s consideration of democratically drafted tax laws always 
being fair267. Taxation may become high, even confiscatory, due to democratically 
made decisions to take new duties and tasks to the government, that are not 
necessarily government duties268 or failure of the legislative process. The outcome 
of these decisions may not reach the set objectives, i.e. tax is not proportional. This 
takes us to compare the justification of the taxation in comparison to taxpayers’ 
fundamental rights269. Taxpayers may get protection even from the constitution as 
their obligation is unfairly high270. I see that the question of taxpayers’ legal 
protection is finally a comparison between different obligations or between different 
obligations and rights271. Comparison is a typical search for a balance. 

 
 

265  Taxpayers have the right to expect that tax authorities follow the law and procedures. 
This could be the case when tax authorities are requesting information from another 
country in group internal transactions. Tax authorities have sometimes a tendency to 
request the information from the group company they are auditing based on “you have 
access to this information” and not through the official route. This approach ignores 
rules in the other country and does not improve trust in tax authorities’ questions. 
Compare Spies, Schilcher. & Zirngast, pp. 288–289. 

266  For example, ATAD and DAC have created a lot of new tools for tax authorities. 
Making shortcuts in procedures gives an illustration of low respect for the existing 
rules. On the other hand, taxpayers cannot be expected to have rights only. Taxpayers 
need to make a clear commitment to comply with the rules and behaviour that respects 
tax regulations. 

267  See for example Constitutional Law Committee statement (Finland) PeVL 9/2023. 
268  Knuutinen 2014, pp. 79–80, considers that society has been legalised society and rights 

that governments have created have created a legal network that may put the basic 
fundamental rights for good life at risk. For this research, this view gives an authority 
to challenge tax law from a constitutional point of view. Comparative law can offer 
some tools for this comparison. 

269  Rights and obligations create a two way-path, as rights create an obligation to someone 
else and the other way round, see Knuutinen 2014, pp. 64–68. On the other hand, all 
obligations and rights are not directly linked. 

270  Freedom rights are complex and sometimes extremely difficult to measure. Restrictions 
are possible, as long as they are proportional. Measuring proportionality is difficult. 
Despite the complexity, it should be clear that one freedom cannot create overly far-
reaching restrictions to another freedom or someone else’s freedom rights, such as 
property rights. As an example, government funding should not result in such high 
taxation that the taxpayer has to sell property to pay the tax on the same property or that 
the taxpayer’s possibility to fund basic living is in danger. 

271  Comparison could be done between two obligations or by comparing for example 
property rights to the obligation to pay tax. 

https://research.wu.ac.at/en/persons/karoline-spies-4
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Likewise, there is another comparison, that needs to be done. Businesses rely on 
civil law-based setups, arrangements, and transactions, that are set into the 
constitutional framework. Taxation is creating funding for maintaining this 
framework, but when is it limiting the basis for tax revenue, i.e. the business itself? 
This comparison is crucial to conclude the proportionality of the rules. 

Taxpayers’ legal protection is not connected only to the confiscatory nature of 
tax. We have multiple fundamental legal principles that give guidance when 
interpreting laws to ensure proportionality. These principles have their origin in 
constitutions, or somewhere else in legislation272. They are not directly applicable 
rules or guidance to stand-alone cases, but they state broadly long-term, stable 
principles that take extremes out of legislation and its application273. For example, 
the principle of legality restricts tax authorities’ interpretation or right to assess. The 
principle of equality will protect taxpayers from being treated unequally from 
others274. Legal principles continue the protection created by constitutions creating 
a basis for comparison as the core research method. 

Creating trust between taxpayers and tax authorities in one country is a complex 
topic. Taxpayers’ legal protection should be always considered to create trust275. The 
matter of taxpayers’ legal protection becomes even more complex in international 
operations. It is not only taxpayers and tax authorities that may have conflicting 
interests and views. Tax authorities in different countries have conflicting interests276. 

 
 

272  Vanistendael 2014 considers legal principles to be soft and flexible. This surely 
explains their stability. As Vanistendael puts it “oddly enough, this characteristic of 
“hard laws” rests on number of fundamental principles, which are to be found in 
different legal systems. The basic principle is the principle of legality…”, p. 30. 

273  Vanistendael 2014 has listed different levels of legal principles from general principles 
to technical principles. 

274  Påhlsson considers equality to be a prerequisite for the rule of law, p. 152. The equality 
principle includes a requirement of comparability of case meaning vertical 
comparability. As Papis states (pp. 374-375) “the principle of equal treatment, as an 
origin of the principle of neutrality, furnishes the latter with the broad content of a 
prohibition on treating comparable situations differently (note; vertical comparability) 
and different situation in the same way, unless it is objectively justified”. See also ECJ 
C-279/93 Schumacker para. 30: “It is also settled law that discrimination can arise only 
through the application of different rules to comparable situations or the application of 
the same rule to different situations”. Finnish constitutional interpretation however is 
considering equality between taxpayers restrictively, at least compared to EU law. 

275  With trust, I do not mean the so-called sweetheart deals that may have occurred in some 
countries where taxpayers have received beneficial, not-for-all tax treatment under an 
inter partes agreement. To my understanding, these kinds of deals are not common. 

276  Each tax authority is collecting taxes for their home country. Allocation of income is 
more about how one income is split between countries than finding new income or 
some income not being taxed at all. A good example of this is the case “Orstedt” from 
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This all boils down to the fact that countries have sovereignty over their funding. 
Each country drafts its laws defining the level of taxation277. Even though there is a 
very strong national aspect in laws and especially in tax laws, there is currently a 
strong international framework setting minimum requirements and focusing on non-
taxation278. On the other hand, EU Member States have committed to developing the 
EU internal market by joining a treaty defining the fundaments of the EU. 

A well-working internal market is the cornerstone of the European Union. The 
internal market does not eliminate competition between Member States, but targets 
to eliminate hinders to the movement of capital, employees, and freedom of 
establishment279. In this respect, the EU treaties and regulation create at least within 
the EU a benchmark for taxpayers’ legal protection. On one hand, taxpayers can rely 
on doing business freely within the EU internal market without national limitations. 
On the other hand, taxpayers can refer to the rights created by EU law even in case 
of tax, if tax is limiting business.  

The new tax-related directives setting minimum rules for tackling tax avoidance 
create a new angle to the comparison of taxpayers’ legal protection and the 
functioning of the internal market. This means that EU law and rules are actually 
setting borders for national tax legislators in the aspect of respecting a well-working 
internal market. The EU creates definitely one level for taxpayers' protection and 
another level for comparison between rights and obligations. 

The traditional legal dogmatic method is not sufficient as only research method. 
When analysing taxpayers’ legal protection, I face often the question of conflicting 
interests. Even though, as Murphy and Nagel’s consideration of taxes funding public 
services, I see that there is a component of conflicting interests: what is proportional 

 
 

Denmark. Danish tax authorities considered the cash flow that a project company is 
estimated to have from a wind park to belong to the developer. Any sale of SPV would 
in practical means mean the sale of future cash flow that would belong not to the SPV 
(project company) but to Danish headquarters. This view ignores entirely the SPV 
countries’ interests as well as the original and new shareholders’ interest in getting 
revenue from the business. I find the case to have an extremely opportunistic approach 
by the Danish tax authorities. It illustrates also the complexity of legal protection: even 
though tax authority in one country would comply with tax treaties or the EU law, tax 
authority in another country may have different view destroying the attempt to solve an 
issue. 

277  In the EU national tax legislation needs to comply with EU rules, i.e. not creating 
obstacles for the functioning of the internal market. 

278  The OECD’s and the EU’s focus is year after year unexpectedly strongly in non-
taxation or too low taxation. 

279  Taxpayers should have a low threshold to move within the EU, which promotes 
competition and competitiveness of the EU. The new era of tax regulation that the EU 
is executing creates a new level of consideration for taxpayers’ legal protection. 
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and what is not280. This takes us more than often to measure different interests, their 
weight, and importantly also proportionality281. This measurement in the form of 
comparison is becoming more crucial in a post-BEPS environment282. This is why 
legal dogmatics need to be only a supporting research method for the comparative 
method.  

The comparative method allows me to measure conflicting interests. The new 
rules are designed to eliminate certain behaviours. There is obviously a risk that even 
the legitimate operations or taxpayers not behaving in an unwanted manner are 
impacted by the new rules.  

Comparison can be done in different ways283. To reflect taxpayers’ legal 
protection the comparative angle in this research has to be connected to the 
comparison between fiscal interests and freedom rights and has to be reflected in 
different levels of legal protection284. Comparison is more fundamental in the 
legislative process and becomes more concrete when approaching tax authorities’ 
right to assess business reasons285.  

4.3 Scoping research by legal levels protecting 
taxpayers as a basis for comparison 

Taxpayers’ legal protection is based on the idea that there is a rule in the law, 
regulation286, or legal principle that is higher in the legal hierarchy ruling possibly 

 
 

280  I think that the principle of ability to pay, or we could call it fairness, illustrates this 
aspect quite well. There is naturally a lower limit when considering the ability to pay, 
but also a higher end. The lower end, that is all should contribute, can be argued by the 
equal sacrifice. The higher end relates to the prohibition of confiscatory taxation. See 
Englisch 2014, pp. 441–446. 

281  Proportionality measure is embedded deep in the legal principles, ECJ case law, and 
also European constitutions. Proportionality is included in the rule of law test as one 
key component of measuring the legitimisation of regulative freedom (see for example 
Urpilainen 2011, p. 80, and Vainstenadael 2014, pp. 44–45.) 

282  Anti-avoidance rules create often an exception for the main rule to prohibit abuse. But 
the measurement of what truly is abuse is often blurry and needs to be seen in relation 
to freedom rights. 

283  Vanistendael 2014 identifies multiple angles as a source of comparison (pp. 44–45), 
not just hierarchical, but also interest-based levels. 

284  This includes the comparison of the civil law framework with the tax consequence 
framework 

285  In concrete form how far can tax authorities’ tax-based assessment go when considering 
abuse of law based on the business purpose test. When is tax authorities’ analysis 
considered to have an overweight of tax motivation? 

286  With regulation I refer to EU law and international treaty law. OECD recommendations 
give mostly only guidance for interpreting law. Therefore, they do not have 
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over the tax rule. This illustrates that the different values and issues are protected to 
a certain extent and ensured with enforcement. By comparing the rules and the 
different interests we may be able to conclude whether taxpayers’ rights are stronger 
than fiscal interests, a reflection of proportionality287 and enforcement capacity. 
Equally, this allows us to consider how different principles and the legal framework 
steer decision-making in an unclear interpretation by comparing different aspects. 
This section presents the different levels of legal protection. 

4.3.1 First level – Freedom rights 
Constitutions are the basis of our legal system. The constitution reflects permanent 
values by protecting fundamental freedoms. The permanent nature is reflected by the 
procedural and majority requirements set for changing the constitution288.  These 
fundamental freedoms are regarded to be crucial for a well-working legal state. They 
include rules that are crucial for a taxpayer to ensure the basic economic freedom 
rights289 where extensive taxation290 does not set limitations for utilising these 
freedoms. These freedom rights protect property and ensure freedom for business291. 
Rights protecting property and business cover even companies, although to a limited 
extent292. They are regarded as being intermediates for single persons organising 
their business293. 

 
 

enforcement power, but rather a soft source interpretation with no OECD-level legal 
institution to appeal or refer the interpretation to. 

287  See for example Zalasinski p. 307 
288  For example, during the Covid pandemic all restrictions planned to manage the 

pandemic were benchmarked with the constitutional rights to ensure proportionality of 
the measures. Even though there may be different understandings or interpretations of 
how far-reaching restrictions can be, the measurement of proportionality is an important 
factor required by constitutions. Equally, constitutions are, or should be, measured 
when considering tax laws. 

289  Economic freedoms ensure entrepreneurs’ freedom to arrange business in a justified 
manner. 

290  Tax is levied on the business and its profits based on justified choices the entrepreneur 
has made. 

291  For example, 15 § and 18 § of the Finnish Constitution. Economic freedoms represent 
freedom to choose the best possible setup or location for business (freedom of 
establishment and movement). 

292  Protection of businesses organised in company form is limited, see Constitutional Law 
Committee (Finland) statement PeVL 97/2022. According to EU law, the protection of 
companies is stronger. 

293  Companies have equal residency or citizenship as natural persons even though they 
cannot enjoy at least directly all the rights, such as the right to education. On the other 
hand, companies can be seen as a “joint venture” of shareholders enterprise, a joint 
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Äimä considers that fiscal rights limit the protection of property294. The reason 
for this conclusion is that human rights agreements leave a wide range of powers for 
taxation295. The constitutions have had a purpose to limit fiscal powers to protect for 
example property rights, but not prohibiting taxation as a whole296. 

Constitutions and human rights protect taxpayers from overly far-reaching 
taxation. A certain right has normally a countermeasure – obligation or liability. In 
other words, if taxpayers enjoy protective rights, they have an equal obligation to 
pay taxes. At the same time also government has rights and obligations, i.e. right to 
tax and obligation to respect taxpayers’ property. The purpose of this study is to 
reflect on government obligations297. 

Freedom rights may be restricted, i.e. freedom is limited, such as different 
permits may be required setting terms for business298. Freedom rights need to be 
regarded when these limitations are created299. This may be the case, even when 
considering tax laws and single taxation impacts may be extreme in some cases300. 

 
 

effort where all shareholders have joined their efforts to do business. See for example 
Knuutinen 2014, pp. 66–68. On the other hand at least, multinational companies based 
on OECD’s proposals Pillar 1 & 2 of 2020 seem to become resident in countries where 
they do not have any physical footprint or have an obligation to pay taxes in another 
country than where the operative footprint is. 

294  Äimä, 2011, p.109. 
295  European Convention on Human Rights (ECHR), Article 1 of the First Protocol, 

amended by Protocol no 11. 
296  When Äimä is talking about constitutions protecting property and limit therefore fiscal 

rights, though not eliminating them, I find that Äimä is talking about the balance 
between taxing powers and property rights. Partly this boils down to a question of 
legitimation of taxation and funding need to arrange protection for property, ibid. See 
also Myrsky 2012. 

297  This reflects quite well the challenges that unclear or poorly drafted antiavoidance when 
considering proportionality. 

298  This means that business arrangements are not possible or are steered by applicable 
non-tax regulation. The proportionality of this limitation is measured by constitutions, 
but they are not reflected against tax rules. Tax rules should be reflected to economic 
freedoms, not only to eliminate the risk of arbitrary of tax. 

299  Mäenpää, 2013. Freedom rights limit authorities’ actions and authorities need to take 
them into account in all they do. This means that even though utilising freedom rights 
may be restricted, the limitations have limits. The Constitutional Law Committee (of 
the Finnish Parliament) considered that taxation may violate property rights and 
constitutional rules need to be considered when tax rules are drafted PeVL 9/2023 
vp HE 34/2023 vp. 

300  See also Bentley 2007, p. 156. Equally, see also PeVL 97/2022 vp HE 320/2022 vp 
illustrating the risks of interfering with complex topics (energy prices) by urgently 
drafted tax law. Limitations on tax is equally impacting economic freedom rights as any 
other limitation even though the impact may sometimes be indirect. 

https://www.eduskunta.fi/valtiopaivaasiakirjat/HE+34/2023
https://www.eduskunta.fi/valtiopaivaasiakirjat/HE+320/2022
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Constitutional rules protect taxpayers primarily by limiting and steering the 
legislative process of tax laws to prohibit confiscatory situations301 or eliminate tax 
becoming a limitation302.  Constitutions give guidance to what can be legislated and 
how instead of stating exactly what the rules have to be303. This guidance and 
threshold defined in constitution are important to ensure consistency of taxation304 
bringing in also the aspect of comparison between taxing powers and taxpayers’ 
rights; the measure of proportionality is comparative.  

Even though the threshold of the constitutional rules restricting and steering tax 
legislation may be high, it is and should be considered each time.305. That is why 
these rights create the fundament for taxpayers’ legal protection, being its first 
level306. 

Due to the nature of being the law behind the law’s enforcement of fundamental 
rights in a concrete tax issue has a high threshold. A high threshold does not mean 

 
 

301  We could also talk about fairness, which could be measured by constitutional principles 
such as equal treatment or non-discrimination. As taxation is a justified restriction of 
freedom rights, the constitution, instead of bluntly denying tax, steers tax law to be 
proportional as regards constitutional rights. 

302  In the same manner as the ECJ considers if a tax case has an EU-law angle and whether 
the tax (i.e. tax consequence of a business) is prohibiting EU-law-based freedoms in a 
way that is not proportional. 

303  Kimmo Sasi stated that nothing limits the powers of the Parliament as a legislator 
(Turku University, International tax seminar 2017). Politically, I consider this to be 
true. Political parties can draft whatever kind of tax policies, but if the policy is seen as 
overly far-reaching, a simple majority may not be enough. Majority requirement creates 
a threshold to ensure that the fundamental change has wide support and is not only a 
temporary “trend”. Constitutions steer and adjust tax law in relation to constitutional 
fundamental rights and therefore protect taxpayers’ rights. 

304  This means on the other hand that constitutional protection in a court case in countries 
with no constitutional court, is indirect. 

305  Constitution and constitutional principles have an impact on positive law and courts 
have the power to apply them, see Vanistendael 2014, p. 35. Meanwhile, the whole law 
may not be prohibited from being adopted, but the different angles should be taken into 
account to ensure that fiscal interests are proportional to their objectives and 
constitutional freedoms. 

306  Bentley has studied taxpayers' rights and, in his classification, constitutions are 
regarded to have constitutional enforcement. Bentley approaches constitutional aspects 
more from a traditional point of view, as he is talking about a fair trial, the right to 
appeal, etc. I am approaching the issue more from the taxpayers’ legal protection point 
of view, that is how are taxpayers protected from excessive taxation. Bentley’s 
classification has nevertheless a function in this approach. Bentley talks about 
entrenchment (p. 144). Entrenchment deals with taxpayers’ legal protection; i.e. how 
can the constitution protect taxpayers from parliamentary overriding. After all, 
“constitution is the law behind the law”. 
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that courts would ignore fundamental rights307. At least the Finnish Supreme 
Administrative Court hesitates to step into the role of a legislator even lightly. 
Instead, it considers whether requirements are set in the law in the constitutional 
frame, i.e. approaching tax through constitutional interpretation. In this respect, the 
constitution has, as Bentley describes, an enforcement impact308. 

4.3.1.1 EU freedoms on level one of protection 

In some cases also EU law sets the limits (negative harmonisation) and steering 
(positive harmonisation) for national taxing powers309. It is important to note that 
these limitations are not restricted only to traditional discrimination. According to 
settled case law, all measures which prohibit, impede, or render less attractive the 
freedom of establishment must be regarded as obstacles310. European Court of 

 
 

307  See SAC (Finland).2016:180. the SAC stated that neither the Finnish Constitution 106 
§ nor the law on Supreme Administrative Court 2 § gives the Supreme Administrative 
Court a mandate to assess whether the legislative process of income act 124 § first and 
fourth moments has been in line with the legislation and that pre-emptive nature of 
constitution 106 § can be applied only in case the conflict cannot be eliminated based 
on constitutional interpretation. This means that the SAC is not willing to step into the 
role of legislator, but respects the constitution. This can be seen in for example the 
Finnish SAC decision 2017:78 where the Court considered that the taxpayer had 
presented financial purpose and the setup in question was not artificial. Therefore, it 
was not abuse of the fundamental freedoms. This is a good example of constitutional 
guidance and proportionality when interpreting tax laws. The Court reviews 
constitutional rules and rights and puts the case in this framework. See even SAC 
2018:166 (terms for taxation need to be included in the law) and SAC 2022:149.  

308  Taxpayers can request a ruling from the European Court of Justice in case the EU’s 
internal market is somehow affected. 

309  As the EU does not have any actual taxing powers, and therefore the EU’s impact on 
national decision-making is merely indirect unless taxation interferes with competition 
and the functioning of the internal market, see Vanistendael 2014, p. 31. Based on this 
EU legal order the ECJ has stated whether tax laws are in line with EU law or not, 
i.e.creating so called negative harmonisation. As from the era of BEPS EU has moved 
towards positive harmonisation meaning stating actually how tax rules should be 
drafted. 

310  Case C-55/94 Gebhard, para. 37: “national measures liable to hinder or make less 
attractive the exercise of fundamental freedoms guaranteed by the Treaty must fulfil 
four conditions: they must be applied in a non-discriminatory manner; they must be 
justified by imperative requirements in the general interest; they must be suitable for 
securing the attainment of the objective which they pursue; and they must not go 
beyond what is necessary in order to attain it” referring to Case C- 19/92 Kraus ν Land 
Baden-Württemberg paragraph 32 stating “…only if such a measure pursued a 
legitimate objective compatible with the Treaty and was justified by pressing reasons 
of public interest”. See also Case C-442/02 Caixabank France, at para. 11 states that 
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Justice has repeatedly held for instance in the context of the freedom to provide 
services, that the latter requires 

“not only the elimination of all discrimination on grounds of nationality against 
providers of services who are established in another Member State, but also the 
abolition of any restriction, … which is liable to prohibit, impede or render less 
advantageous the activities of a provider of services established in another 
Member State… ”.311 

I see that the same analysis applies in the context of the other TFEU provisions, 
including the freedom of establishment312. 

EU law and the European Court of Justice have protected and continue to protect 
taxpayers through its case law and principles set in the functioning of the internal 
market313. Even though EU law does not directly impact taxation nor taxpayers as 
such, the nature of taxes being a consequence of business links EU law to taxes 
through the functioning of the internal market314 by setting obligations for Member 

 
 

“Article 43 EC requires the elimination of restrictions on the freedom of establishment. 
All measures which prohibit, impede or render less attractive the exercise of that 
freedom must be regarded as such restrictions. “ 

311  Case C-350/07 Kattner Stahlbau, para. 78 “according to the case-law, the freedom to 
provide services requires not only the elimination of all discrimination on grounds of 
nationality against providers of services who are established in another Member State, 
but also the abolition of any restriction, even if it applies without distinction to national 
providers of services and to those of other Member States, which is liable to prohibit, 
impede or render less advantageous the activities of a provider of services established 
in another Member State where he lawfully provides similar services”. 

312  See for instance Cases C-464/02 Commission v. Denmark and C-298/05 Columbus 
Container Services. It is important to note that less attractive in this context does not 
mean that states would not have the right to tax. It means that in some restricted cases 
aggressive national taxation may make the business less attractive for taxpayer from 
another Member State and therefore is an obstacle to freedom of establishment. An 
example of this could be interest deduction limitation, an investor from another 
Member State receiving a tax exempt dividend could be seen less attractive than a 
national investor investing in a subsidiary.  

313  Vanistendael 2014 considers that EU principles have a direct impact only when it is a 
question of competition and realisation of the internal market, p. 31. See also Prechal, 
pp. 6–7, and Lennarts & Guttierrez-Fons who consider that even in cases where the EU 
does not enjoy legislative rights, EU law may force national legislators to make choices 
based on EU law. See also Douma, pp. 226–228 about community law’s impacts on 
community law in light of Fuller’s principles. 

314  Ibid. 
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States315. Freedom of establishment, free movement of capital, and non-
discrimination are the cornerstones for the ECJ when approaching EU law and the 
functioning of the internal market. These aspects create an EU-level fundamental 
protection in addition to national constitutions316.  

The ECJ has the sole right317 for the ultimate interpretation of EU law. National 
courts must send cases to the ECJ for precedent decision318. Even though acte clair 
exists, this obligation is strong. As the ECJ considers whether a Member State has 
implemented rules that violate EU law, the ECJ can take the case up only if there is 
an EU law angle or involvement in the issue319. Taxpayer challenges Member State 
legislation in a specific case in light of EU law, not national law. EU law has a 
fundamental route for enforcing some of the basic rights of taxpayers320. 

EU law can be regarded to be equal to a constitution in the legal system due to 
the fundamental level of its rules binding Member States321, it offers an enforcement 

 
 

315  We can see a trend where the ECJ makes a reference to the legal framework, i.e. are 
taxpayers’ actions in line with the purpose of EU law, see for example joined cases C-
116/6/16 and 117/16 Danish cases or C-585/22 X BV, para. 59. 

316  Equally, it creates an indirect control for some aspects of cases involving a 
constitutional approach. For example, businesses set up in a company form are not 
enjoying specifically strong protection by some aspects of the constitution, such as 
equal treatment. EU law, due to the setup of the EU, brings these aspects more directly 
into the focus of taxpayers’ protection and supplements businesses’ “constitutional” 
protection. 

317  Only in case the issue has been already solved by the ECJ, the national court may make 
the decision without reference to the ECJ. This acte clair is not a broad exception, but 
rather it creates specific requirements for not to refer the case, see Dourado & de Palma 
Borges 2007. 

318  This was confirmed again in case C 83/21 Airbnb Ireland UC, Airbnb Payments UK 
Ltd v Agenzia delle Entrate. The issue was about Airbnb’s business model and 
withholding tax. The lower court in Italy considered based on ECJ case law that 
withholding tax is neutral and does not impact the functioning of the internal market 
whereas the higher court, based on ECJ case law, considered that there is no clear ECJ 
decision of whether the withholding tax might in any way impact the functioning of the 
internal market and referred the case to ECJ. 

319  EU law involvement will be analysed later. 
320  Some EU countries have a high threshold to send cases to ECJ, such as Sweden. In 

Sweden the SAC seems to make final decisions concerning EU law aspects also without 
asking the ECJ for any precedent decision. Taxpayers’ need in this case search for 
extraordinary methods to get fundamental rights to be considered in the legal process 
and to have enforcement for them, illustrates poor recognition of taxpayers’ rights. 

321  The principles defined by EU law and ECJ case law are based on principles approved 
and used in the majority of EU Member States. Based on Vanistendael 2014, p. 33 for 
example, the principle of non-discrimination was adopted by the ECJ already in the 
early phase as the ECJ considered that if the internal market should have a meaning, 
principles should be regarded as hard law. On the other hand, Vanistendael has 

 



Scope of the research & research method 

 77 

method for taxpayers to get these fundamental rights to be considered322 belonging 
to the first level of taxpayers’ legal protection323. 

4.3.2 Second level – Legislative process protecting 
taxpayers’ interest 

Fundamental constitutional freedom rights are violated by the state's right to collect 
taxes. As taxes create the basis for financing a state's operations, this infringement is 
justified324. This does not however eliminate the question concerning the level of 
taxation and the depth of the infringement. Throughout the times the balance 
between the collection of taxes and taxpayers’ capability to comply and pay taxes 
has been a key issue325. Complex regulation brings the legislative process into the 
heart of taxpayers’ legal protection. 

The question around the level of taxation326 is not the only topic that has to be 
considered in the legislative process even though the level of taxation is an important 
factor from a taxpayers’ legal protection point of view. Overall tax burden may be 
acceptable but in a way that still becomes confiscatory in some specific cases. The 
legislative process should ensure that this is not the case. 

The constitution is actually setting, in addition to the tax burden, also another 
requirement that steers the legislative process and protects taxpayers’ legal rights327. 
This requirement is clarity and predictability of law328. Law has to be drafted so that 

 
 

considered that legal principles adopted by the ECJ are adopted by most EU Member 
States. Also, Hettne considers that the ECJ makes an effort to find support for its 
interpretation from pan-European principles and traditions, p. 16. 

322  See Dourado & Silvas. 
323  Enforcement takes place through an appeal in a tax case that is referred to ECJ. 

Taxpayer challenges the Member State national legislation even in cases the law is in 
line with the national constitution. 

324  See for example Bentley 2007, ibid, see also Dourado 2014, pp. 206–207. 
325  Bentley, 2007 p. 24. See also Fuller in respect of what is required from a good tax law. 
326  Level of taxation involves the principle of ability to pay or in other words what is fair. 

Fairness includes in this sense both minimum and maximum levels. Englisch (p. 443) 
considers that the principle of equality is fundamental for the ability to pay: taxpayers 
in equal positions should make equal sacrifices. The legislation defines the level of 
fairness (see Fuller) and therefore legislative process is important. One should not make 
too light conclusions because it is not easy to conclude which taxpayers are in an equal 
position. 

327  See for example Myrsky. 
328  Fuller has studied the morality of law and defined points for good legislation. Fuller 

identified eight ways to fail to make a law (p. 39). Douma considered that the ECJ is 
following Fuller’s principles (p. 220). 
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taxpayers can conclude what the tax consequence is and how the law can be complied 
with. Or to ensure that taxpayers can actually comply with the tax law329.  

Respect for constitutional rights and obligations in the legislative process 
requires good preparation, proper impact assessment concerning the operations to be 
taxed both on a pre- and post-tax basis, and well-organised discussion. It allows a 
balanced comparison of different interests and aspects. This is important not only to 
ensure a fair tax burden but also to respect the predictability of the law in different 
circumstances. As taxes are to be based on law, the law has to be drafted so that tax 
burden can be estimated and tax treatment known before any transaction330. Clarity 
and predictability have to be built into the law in the legislative process331. 

Impact assessment is a crucial component in the legislative process allowing 
comparison of different interests which ensures clarity and predictability. It should 
illustrate the impacts that taxation will create on operations332. Additionally, it 
should, if done properly, also predict areas where more clarity is needed333. If impact 
assessment is limited only to the assessment of fiscal revenue, it does not respect 
requirements concerning proportionality, predictability and clarity334. The legislative 
process creates an angle where taxpayers’ rights and should be respected in the spirit 
of the constitution and of EU law.  

As the EU has become more active in the field of taxation335, also the quality and 
transparency of the EU’s legislative process needs to be renewed. EU has 

 
 

329  In this respect legislative process should consider even the traditional legal rules, such 
as how can the right to appeal be ensured, the taxpayer has a right to get confirmation 
of the tax treatment already prior to the transaction. Clarity and predictability are crucial 
for taxpayers’ legal protection as in case of unclear tax law, also tax authorities have 
problems issuing trustful tax assessments. 

330  Äimä, Tikka, Knuutinen are making the same definition. 
331  Legislator needs to have room to draft laws so that they are clear and predictable. In 

this sense the EU creates a challenge as the EU creates rules that bind the Member 
States meanwhile the EU is not having an actual legislative process, only a process to 
draft directives. 

332  These impacts can and should then be compared with the target of the tax and planned 
regulation. 

333  In this sense the work of so-called lobbyists is important to a certain extent as they will 
illustrate the impacts from different angles. However, when lobbying interests move 
over to the target setting of a single group, the comments of lobbyists are not positive 
for legislative work. It is more a political discussion rather than legislative work. 

334  Hultqvist 2014 considers that the poor quality of Swedish interest deduction rules was 
caused by urgency but also a strong fiscal interest only. The law was drafted and 
proposed by tax authorities. Even though the rule was defined by law, the law failed to 
be clear and predictable putting in danger the rule of law. 

335  EU as such has no taxing powers based on the EU Treaty although the EU has illustrated 
a willingness to have them, see for example EU’s plans to finance the Covid aid 
package in 2021. "Old" tax directives have been different. 
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traditionally not regulated directly how taxes should be assessed, but in the post-
BEPS world, we can see direct tax-related regulation. This creates a challenge for 
the national legislator’s process. Therefore, even the EU’s capability to draft guiding 
rules for tax is critical for taxpayers’ legal protection and has to be reviewed on this 
level as the EU rules bind the Member State.  

4.3.3 Third level; – Rule of law and predictability, an early 
form of enforcement 

Taxpayers’ legal protection is founded on the rule of law and predictability. This 
means that tax has to be based on the law so that taxpayers can conclude the tax 
burden. This limits tax authorities’ powers and mandate and is one of Fuller’s336 
terms for good legislation by ensuring the capability to comply. Tax authorities as 
well as courts need to judge the case based on the law337. As Fuller puts it, the law 
creates the lowest level of moral agreement of taxation, in other words, what is seen 
as the right level and form of taxation338, law needs to be predictable. Taxpayers 
have to have a possibility to understand consequences, trust on the rule and be able 
to comply339. This makes the rule of law a key factor for taxpayers’ legal 
protection340. 

 
 

336  See Fuller, p. 35. 
337  This limits authorities’ mandate as tax has to be based on law. Considerations of the 

spirit of the law illustrate more attempts to fill gaps that tax laws have. The spirit of the 
law needs to be applied with caution as the spirit is already more a matter of 
interpretation and personal views. The purpose of the law has the same qualifications 
but is often documented in the preparatory works. As a source, the purpose is stronger 
than the spirit of the law, but the rule of law is always the starting point. 

338  Fuller considers that the morality of law describes the lowest level of moral rules. The 
more moral the aspect are, even though easy to agree on a high level, they are personal 
subject to subjective understanding of the facts, circumstances and framework. In other 
words, there are as many views and opinions as viewers. 

339  In case taxpayers cannot comply with the rule with a fair amount of work, they are 
subject to real reputational and financial risks as the selected tax treatment can easily 
always be disagreed, in other words different stakeholders expect different kind of 
outcome. Therefore, predictability and clarity are the basic rights of taxpayers to be 
able to fulfil the obligation to pay tax. 

340  Rule of law is crucial when considering national-level questions, even EU-level 
taxation. When considering international taxation rule of law is weaker in spite of tax 
treaties as two countries have a competing interest based on national law in the taxable 
transaction having impacts in two or more countries. As Vanistendael 2011 considers 
“because taxation is "par excellence" the action which the sovereign exercises his 
authority, more than wars, conflicts between tax systems in the international arena are 
inevitable, resulting in double or even multiple taxation”. Vanistendael 2011, p. 185. 
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Rule of law is reflected in numerous constitution341. The rule of law is based on 
requirements that are set for tax collection. The basic terms are that tax collection 
has to be based on law, tax law defines tax treatment and tax burden can be estimated 
based on the law342. This means that the third angle of constitutional rules reflects 
tax authorities’ power that is created and limited by law. Clarity creates 
predictability, which is an important value for financial activities defining the 
planning headroom343. Predictability also limits tax authority powers and creates 
justified expectations for taxpayers344.  

Predictability creates also clear borders for taxpayers and should prohibit misuse 
of economic freedoms. Even though freedom rights are important, they may not be 
misused and they are not unlimited345. Unclear terms and legislation are a threat to 
predictability and may create positions where tax authorities’ assessments go beyond 
what was the purpose or the letter of the law or taxpayers cannot comply for the same 
reason346.  Rule of law protects taxpayers and predictability reflects also the quality 
of legislative work. 

Different types of anti-avoidance rules347 are challenging from a predictability 
point of view. They offer tax authorities the possibility to assess taxpayers’ business 
behaviour based on tax authorities’ views which may not be strictly in line with tax 
law, i.e. the rule of law. Transactions tax assessment is therefore often motivated 

 
 

341  For example, the Finnish Constitution, 2 § and 81 §. 
342  See for example the Finnish Constitution, 2 §, Äimä 2011, Hultqvist 2014, and Bentley 

2007. 
343  Planning in this sense means a choice between different options that are available based 

on facts and economic freedom rights and limited by tax laws. Taxpayers need to be 
informed about what is acceptable and what is not to be able to do business or financial 
transactions. 

344  For example, Tikka 1972 considers that analogical interpretation is problematic when 
considering general anti-avoidance rules. This is due to rather general definitions (see 
pp. 192–193). General definitions are not clear and predictable and create a challenge 
for taxation. Even though tax legislation would be for the main part clear and 
predictable, poor GAAR may create an obstacle for the rule of law. Justified 
expectation is therefore one angle of predictability. Some countries, like the 
Netherlands, have included these justified expectations in their legislation. 

345  Tikka 1972 makes a comparison to misuse of the law. 
346  For example, terms like "mainly for business purposes" and "tax benefit" are rather 

unclear definitions that have been used lately. See Hultqvist 2014. For example, “tax 
benefit” is an unclear term. Tax authorities seem to regard for example tax rate 
differences as a tax benefit, although they are legitimate based on freedom of 
establishment. Another example is the scope when considering tax benefits: is it one 
stand-alone company approach, or perhaps a consolidated country approach, or the total 
consolidated group approach. The reasoning of tax consequences will look very 
different depending on the approach, this is why unclear definitions are problematic. 

347  See for example Knuutinen 2020, p. 52–61. 
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purely by tax motivation348, in other words doing exactly what they are trying to 
prohibit: far-reaching, artificial outcomes. Even more extreme tax authorities do not 
have to assess the quality of business decisions349. 

Quality of legislative work (second level protection), is connected to the third 
level of protection, the rule of law. The second level of taxpayers’ protection creates 
a platform for the third level of taxpayers' protection and rights. They are therefore 
closely connected to each other350.The second level protection is connected to 
legislative process and the third level protection covers application of law. 

4.3.4 Fourth level – Legal principles guiding the 
constitutional framework 

Legal principles are long-term fundamental soft law guidance351. Legal principles do 
not give a direct answer to a specific question. They are in this sense soft law and 
stabilise the legal framework for taxes and give guidance for the interpretation of the 
law, such as how to prohibit the misuse of rules352. 

 
 

348  Tax motivation may be the simplest solution for tax authorities if the law gives an 
opportunity for that. This is the case as the authorities do not most of the time 
understand businesses’ operative logic and arguments. 

349  Rule of law gives tax authorities authority to assess taxable basis based on tax law. As 
tax is a consequence of business, the tax authority mandate is limited to defining tax 
consequences, not to assessing business decisions. This belongs solely to the taxpayer. 
The tax authority may only assess it if a business setup is in place to abuse rights, but 
otherwise, the tax authority is bound to the form chosen by the taxpayer. Tax 
authorities’ possibility to challenge business decision solely to change tax treatment 
should have a high threshold. 

350  Bentley 2007 considers that clarity and quality of legislation suffer from the increased 
number of new laws and the urgency of the legislative process. Hultqvist 2014 makes 
an equal conclusion in his study of the legislative process. For example, Lehtonen has 
made the same conclusions on. 

351  See for example Hettne, who makes a difference between EU law and national law 
principles. Further, Vanistendael 2014 finds multiple levels of legal principles. Legal 
principles have different sources, such as general principles, constitutional principles, 
constitutional principles of state organisation, principles in the EU legal order, and tax 
technical principles offering offer different kinds of guidance. See also Knuutinen 2012 
pp 54–55. All of them have a role in taxpayers’ legal protection. For this study general 
principles, constitutional principles, and principles in EU legal order are the most 
crucial ones. 

352  Human rights, based on different international agreements, offer protection to 
taxpayers’ fundamental rights. However human rights are not always necessarily 
directly applicable to tax issues due to limitations stated in the agreements. Despite that 
tax matters have been up in ECHR for questions like fair trials and discrimination. The 
case law is still limited, but increasing slowly in volume. Not only human rights protect 
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As considered earlier, taxes can be assessed only based on law. If the ethics and 
morals are changing, it should be reflected in law, which is approved by 
parliamentary majority. Ethics and moral may impact taxpayer behaviour, but they 
will not eliminate conflicting interests. Change in the tax basis has to be decided by 
the government and the legislator. Due to the nature of legislation, there is and has 
to be some flexibility in the wording353. This leaves room for interpretation, which 
is finally allocated to the courts. Judges use different interpretation methods but in 
conflict situations, they take help also from legal principles.  

Stability and the soft nature of legal principles create a level of protection for 
taxpayers in the legal system. Due to the nature of legal principles, they highlight 
also taxpayers’ behaviour as one component. For example, the proportionality 
principle puts taxation in relation to the public interest. Equally, it requires a 
commitment from taxpayers to behave proportionally, in other words not seeking all 
reliefs, but rather to stand for taxpayers’ obligation equally354.   

Legal principles are permanent and reflect often principles identified in the 
constitutions or preparation of constitutions during a longer time. As Vanistendael 
states "principles inspire legislation and help interpretation and therefore are not 
directly enforceable"355. The principles of proportionality and legality are good 
examples of these more permanent principles356. Due to their permanent nature, they 
create stability and predictability and therefore protect taxpayers from different 
political short-term trends357. The protection that legal principles offer is indirect and 
the enforcement methods are soft but systematically used by courts, especially the 
ECJ. This is why I consider this to be the fourth level of protection for taxpayers’ 
rights.  

 
 

taxpayers. The proportionality principle is a good example of how taxpayers are 
protected from excessive taxation. 

353  Tax legislation especially requires some flexibility as tax law cannot be changed as 
frequently as the financial circumstances and new kinds of financial solutions and 
details appear in practice. The flexibility of the wording gives tax legislation the 
possibility to cover different levels of questions, though this flexibility has to be limited. 

354  This is where taxpayers’ commitment to responsible tax management steps in – 
taxpayers cannot expect to refer only to their rights, but also commit to their obligations. 

355  Vanistendael 2014. The legal principles should inspire legislators as well as taxpayers. 
356  When drafting new laws or rules legislators may state some principles that have guided 

them in the legislative work. These principles may be more detailed, at-target than the 
fundamental principles. These at-target principles outline more the purpose and idea of 
the legislation, not still being legal principles. 

357  The principle of proportionality as an example sets requirements that limit legislators’ 
options as freedom rights may be violated only to the extent that is needed to reach the 
justified target. This principle is not setting limits only to how to assess taxes, but also 
to legislator’s work. Restrictions to taxpayers’ fundamental rights can be legislated, but 
they need to “hit” the target and be proportional. 
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4.3.5 Fifth level – Administrative rules 
Before tax assessment is delivered tax authorities create their final position on the 
substance issues, tax authorities have some obligations to be performed. These 
obligations are part of taxpayers’ legal protection. Taxpayer have an opportunity to 
express their views on the issue358. These obligations set formal and systemic 
approaches for tax authorities as a process. This is crucial if tax authorities are to be 
considered objective359. 

The effectiveness of tax collection is a counter power to taxpayers’ rights and 
interests360. It regards speed and collected amount into the focus meanwhile 
taxpayers’ rights emphasize certainty361. Balance is reached when tax assessment is 
based on well-presented facts and understandable argumentation. This will serve the 
taxpayers’ interests and also prohibit unnecessary legal processes362. Clear and 
respected administrative rules are a joint interest of taxpayers and tax authorities363. 

Administrative rules defining transparency of tax authorities’ behaviour and 
decisions are crucial, not only for creating a reliable base for tax assessment but for 

 
 

358  If these obligations are treated as a formality, their importance is ignored. This aspect 
is equally important as the importance that taxpayers comply with regulation, if not 
even more important as tax authorities represent the legal order. If tax authorities do 
not respect the legal order, that is procedural and governance rules, what is the 
reliability of authorities? On what mandate are tax authorities stating that taxpayers did 
not comply with the law? 

359  This is to ensure that different factors affecting the result are in reality taken into 
account. Obligations ensure also, at least in some countries, the transparency of tax 
authorities’ process and argumentation. These kinds of rules “promoting” tax 
authorities’ objectivity are crucial for taxpayers’ legal protection as courts often regard 
tax authorities to be more reliable than taxpayers, taxpayers have a personal and direct 
interest in the matter meanwhile tax authorities should be more remote to the issue not 
having the same kind of interest. The more tax authorities are becoming a party in the 
case, the more this basic assumption is failing. 

360  Effectiveness is however not a reason for the excessive use of anti-avoidance rules. 
Anti-avoidance rules should be in place to tackle misuse of rights or exceptional, 
abusive behaviour (like artificial setups), not to expand taxing rights in normal 
operations. 

361  Here new transparency rules set a new era. If taxpayers need to report to the tax 
authorities online, the tax authorities should respond and assess equally in a speedy 
manner. This is the only way taxpayers can adjust tax treatment and be compliant. 

362  Bentley 2007, p. 180. Bentley regards the mutual understanding of issues to be a key 
factor in finding willingness to comply with tax rules. Understanding creates trust and 
eliminates the escalation of conflicts efficiently. 

363  Extreme effectiveness ignores taxpayers’ rights lowering certainty and especially trust 
in tax authorities’ operations. This creates a risk for conflict escalation resulting not 
only to a lengthy legal process in an individual case but also in unwillingness to comply 
with tax authorities’ requests and assessments. This will clearly lower the effectiveness. 
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creating trust between tax authorities and taxpayers364. This fifth level of protection 
of taxpayers’ rights may include even clear enforcement methods, such as the use of 
ombudsmen, as a difference to legal principles.  

4.3.6 Levels six to ten 
Taxpayers’ rights are protected also by different rules on post-tax assessment, such 
as by different procedural rules, statements of taxpayers’ rights365, rules for fair trial, 
dispute mechanism, etc. These protection methods for rights could be classified on 
levels six to ten depending on the stage of protection method or type it is in the chain 
of final resolution. Levels could be regarded as obligations for hearing and making 
the assessment, transparency of the assessment, national dispute resolution process 
better known as court process, international dispute resolution process, and finally 
use of human rights procedures. 

My goal is to consider how taxpayers’ rights are protected already prior to the 
actual tax assessment. Therefore, rules and aspects that offer a method for 
independent revaluation of the tax assessment, in other words, appeal processes, are 
not in the scope of this research. 

4.4 Levels one to four are key levels for taxpayers’ 
legal protection 

This research is about how taxpayers’ fundamental legal rights are protected and can 
be enforced in comparison with fiscal interests and powers, partly the same 
considerations that for example courts such as the ECJ are doing in stand-alone 

 
 

364  Bentley 2007, Bentley considers trust to create a willingness to accept well-argued 
views and eliminate time-consuming processes. 

365  Such as in Australia, the US, and the UK. For example, Australian tax authorities have 
created a governance system with different kinds of commitments to improve their 
processes and to improve trust for taxpayers, see Bentley 2007. The Australian Tax 
authorities governance includes an Executive Committee, which is supported by a 
number of senior management and assurance committees, such as: 1) Audit and Risk 
Committee – providing independent assurance to the Commissioner of Taxation on the 
ATO’s risk management approaches, and system of internal control, 2) Strategy and 
Integration Committee –which shapes and guides the ongoing development to ensure 
the ATO is focused on the right priorities at the right time, 3) Improving the Client 
Experience Committee – which drives continuous improvement in the client experience 
across the ATO, 4) Enterprise Risk Management Committee – which guides the ATO’s 
ability to manage risk associated with achieving the strategic objectives that enable the 
ATO to fully carry out its purpose. See www.ato.gov.au/about-ato/who-we-
are/executive-and-governance/key-committees. 

https://www.ato.gov.au/About-ATO/Who-we-are/In-detail/Audit-and-Risk-Committee-charter/
https://www.ato.gov.au/About-ATO/Who-we-are/In-detail/Audit-and-Risk-Committee-charter/
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cases. The scope of this research starts from the constitutional rights and includes 
also the legislative process in the scope366. 

I am approaching taxation from the taxpayers’ view, especially from a MNE point 
of view367. I find this as an interesting angle in the current environment. Tax sovereignty 
can be indirectly a source of discrimination. A strong focus on purely tax policies may 
put more weight on purely fiscal interests than on other global mega policies368. This 
may result in conflicting regulations, such as tax policies creating challenges or even 
obstacles for other, non-tax policies369. This is where taxpayers’ fundamental legal rights 
and their protection step in. How are taxpayers’ rights respected in the legislative process 
and taxation? These policies370 are at the heart of this study371.  

Constitutional principles and fundamental rights offer protection on a national 
level and on the EU level. On the other hand, businesses are often more cross-border 
and international. Taxpayers’ rights may be protected on a national level, but not for 
taxation taking place abroad372 or dealing with the actual allocation of taxing powers. 

 
 

366  In countries, such as Finland, where there are no constitutional courts, the constitutional 
aspects of tax legislation are not normally considered at all. 

367  The BEPS and ATAD actions were targeted to MNEs (multinational entities). 
Therefore, the scope naturally is more in taxation of MNEs than smaller entities or 
private persons even though all taxpayers have same or close same legal protection. 

368  The green transition that is needed to impact climate change has high attention but is 
seldom considered when new tax rules are proposed or drafted. For example, the 
OECD’s and the EU’s Pillar 2 rules make no reflections on how the proposed rules 
actually impact the crucial climate policies. Climate policies are again driving multiple 
business policies and strategies. 

369  See for example ECJ C-350/07, Kattnen Stahlbau, para. 78. 
370  The new policies and legislative projects, such as BEPS and ATAD are aimed at 

fighting against so-called aggressive tax planning creating new tools for tax authorities 
in the name of effective tax collection and regaining trust in tax authorities’ operations. 
All of them are important, but as tax is a consequence of business, not actually separate 
from the other policies. 

371  One aspect in the public discussion is that it is not only the taxpayer's behaviour that is 
in the scope but also tax authorities’ behaviour: have they granted tax benefits by 
sweetheart deals or without actual support from the law or facts. Even here the aspects 
are not balanced. The depth of fiscal interest can be seen in the European Commission’s 
paper on the future tax system (2021). Commission is estimating EU Member States to 
lose 30–70 billion euros in multinational companies’ tax planning. This number is 
based on research from 2015, i.e. time before all the new measures such as ATAD and 
DAC 6, to name a few. It looks like fundamental rights are somehow ignored, or not 
considered, – as well as the fact that taxation is a justified infringement of taxpayer’s 
rights, but only to a certain extent. 

372  Taxing income based on circumstances in another country or applying beneficial 
ownership definition differently for withholding tax offers a good example. Definitions 
and tax consequences differ between countries (two different understandings of the 
same term) and the tax burden increases as there is almost no attempt for certainty and 
a unified understanding of terms. 
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The new BEPS and ATAD environment with a number of anti-avoidance-oriented 
rules initiated by the OECD, put in place on the EU level by the EU and implemented 
on the national level by Members States373 and lower interest on predictability and 
certainty creates a platform for several aspects on taxpayers’ legal protection. The 
question is whether traditional legal protection exists and has sufficient enforcement. 

Currently, policymakers and politicians have their main interest and scope in 
how to limit tax avoidance and aggressive tax planning, not actually in the 
consolidation of policy trends to tax, how tax rules impact business or business 
opportunities374. Regulative process375 and preparatory work are split between the 
OECD, the EU, and Member States ignoring what is the impact of taxation on 
business, the actual tax base376. This means that taxpayers’ interests and rights are 
impacted initially by tax-driven policy discussion and regulative processes, less by 
legislative processes377. This is the reason why this study concentrates more on pre-
assessment than post-assessment legal protection. 

 
 

373  The OECD and the EU have traditionally no tax legislative powers. In the new era of 
BEPS both the OECD and the EU have stepped into the area of tax legislation when 
taking action to reach positive harmonisation. In this new approach, the EU is drafting 
rather detailed substance-related tax rules without actually having a tax legislative 
process in place. This creates a new level of consideration from taxpayers’ legal 
protection point of view. 

374  Mitchell presented already in 2013 a view that OECD, EU, and most of the Finance 
ministers are supporting so-called capital export neutrality. Capital export neutrality 
drives for harmonised tax policy and businesses would make all their decisions based 
on pre-tax returns as all the tax rates would be the same. This seems to be still the same 
line of argumentation. One of the reasons for this may be that it somehow assumes that 
more tax revenue is available for all countries. Mitchell pointed out that this theory has 
some flaws, such as it assumes that tax rates are exogenous, that economic activity is 
fixed, and overlooks the “public choice” theory (Mitchell 2013). Also, Krister 
Andersson raised already in 2013 that the focus in the EU and the OECD is on anti-
avoidance measures and not on investments and growth (Andersson 2013). 

375  Instead of speaking about the legislative process it is important to talk about the 
regulative process as neither the OECD nor the EU are actually tax legislators. They 
are policy-makers. 

376  The focus is on taxation, not the underlying factors. Global policies such as 
digitalisation (which as such is a technology only) or especially climate policies are 
disconnected from corporate income tax discussions as a whole. For example, the 
European Commission paper on future tax system discusses climate change and 
taxation, but it concentrates on environmental taxes as a source for tax collection, not 
showing how taxation is steering the prohibiting of business operations. Moreover, 
taxes and other policies are seldom analysed together, to get an overall view and 
synchronisation of taxation and other policies. 

377  The frame for tax legislation is often already set with limited space to adjust by non-
regulative instances, i.e. the OECD, prior to the new rules arriving for national 
legislation. 
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How are then taxpayers’ fundamental, more permanent rights considered in 
comparison with interfering interests that governments have on these rights in the 
form of the right to tax? There are multiple conflict levels. It is not only taxpayers' 
rights that are affected, but also countries have conflicting interests. These aspects, 
rights between countries378 as well as between countries and taxpayers' rights in each 
relevant country, have strong legal and social angles. Each of these angles creates 
tension on multiple levels.  This is the reason why this research focuses only on the 
four first levels of taxpayers’ legal protection379.    

To understand better the role and importance of taxpayers’ legal 
protection and what kind of efforts taxpayers can make to secure the 
availability of economic freedoms it is crucial to understand how tax matters 
are managed. 

 
 

 
 

378  More precisely, the right to tax the income between countries and issues related to that. 
This is an outcome of tax sovereignty. 

379  I consider the fifth level not to be any more a pre-assessment but an assessment stage 
issue. It could be the subject of a separate, more detailed study. 
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5 Responsible tax management – 
An effort to ensure legal rights, 
gain legal protection and ensure 
social contribution 

BEPS-related discussion is often one-sided and concentrates on topics like 
aggressive tax planning380 or tax avoidance381. To understand better taxpayers’ legal 
protection and whether taxpayers can somehow contribute to it, I want to raise also 
business-related perspective. To really understand different angles when discussing 
tax, taxing rights, tax burden, and taxpayers’ legal protection also tax management 
in a company needs to be described and explained382.   

Taxes are a consequence of business383. Neither paying taxes nor tax planning is 
the driving reason for running a business unless managing taxes is separated from 
the origin of taxes, in other words, business. In most cases, profit generation or value 

 
 

380  The EU describes aggressive tax planning in 2019 (p. 16) in relation to behaviour 
“Aggressive tax planning constitutes a form of tax avoidance behaviour on the part of 
corporations:”. Aggressive tax planning is connected strongly to taxpayers’ behaviour, 
that BEPS-generation rules intend to change. BEPS is naturally more complex than just 
a simply taxpayer behaviour issue. 

381  Enden & Klein talk about “acceptable fiscal behaviour” concluding that it is difficult, 
if not impossible to define what this would be due to so many different angles. This 
illustrates how different this discussion is from creating clear rules for tax behaviour on 
top of the law as the minimum standard of behaviour, pp. 1–2. 

382  I will approach tax management from a multinational company viewpoint as these 
entities have a variety of topics in their business. Such angles and topics are differences 
between local and international accounting standards and their relation to taxable 
income, the need to manage relationships with tax authorities in multiple countries with 
opposite interests, and international tax rules. 

383  Income taxes are a consequence of a transaction or series of transactions on profits 
generated on the transactions, transactional taxes are due to the transaction itself 
independently whether they are profitable or not, property taxes are due to ownership 
or equal rights, and so on. 



Responsible tax management – An effort to ensure legal rights, gain legal protection and ensure 
social contribution 

 89 

creation is the business driver384. Business drivers are reflected in the operative 
steering; operative measurement is often based on EBIT (earnings before interest 
and tax). Where many stakeholders see taxes as one key issue for business decisions, 
operative business leaders consider taxes often to be outside of their KPIs385. High 
taxes are often seen as a result of high profitability. Instead of looking for loopholes, 
the purpose of tax management is often to ensure compliance with rules and ensure 
that the tax burden is not excessive386. 

BEPS actions were targeted to fight against aggressive tax planning. 
Multinational entities (MNEs) are said to have more opportunities to use mismatches 
between countries and other technical details to avoid taxes instead of acting in line 
with the spirit of the law. This approach is well illustrated by the following picture387: 

 

 
 

384  BEPS action plans are initiated based on too low effective tax rates. The relationship 
between consolidated profits and country-by-country profits is complex especially if 
the difference between effective tax rates and nominal rates are taken into account. For 
example, the European Parliament study of 2015 considers that the “rate is considerably 
lower than the statutory tax rates for this period (but is not out of line with prevailing 
business tax rates across the developed world). The reason for this is that tax-reported 
profits were well below macroeconomic profit”. Simplified conclusions from effective 
tax rates may be strongly misleading. It also assumes that tax planning is a separate 
profit-generating unit, especially in a multinational entity (MNE). Instead, sometimes 
companies and businesses are also set up to fulfil a regulative obligation, which is not 
targeting to generate profit. Nevertheless, the purpose of ensuring compliance with 
regulative tasks is equally a purpose for a company and generates a certain value for 
the owners.  

385  If taxes are not considered within business tax management becomes a separate reason. 
386  Target of a tax team is naturally dependent on the risk profile, but also on the culture 

of the company. Where US-based companies have traditionally seen taxes purely as a 
cost and subject to creative savings, European companies have been more conservative 
in this area. My experience is that Nordic companies have been the most reluctant to 
treat taxes purely as cost with cost-cutting targets. Exceptions naturally exist. 

387  EU Taxation Papers 2017, p. 23. Note, that the approach is tax-centric and not put in 
the framework of business objectives nor the functioning of the EU internal market. 
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The aggressiveness of a firm’s behaviour naturally becomes more obvious the 
more the characteristics from the right-hand side exist. On the other hand, the more 
there are characteristics on the left-hand side of the picture, the more they are 
connected to the appropriate functioning of the EU internal market assuming that 
they are not artificial solutions. In this frame, it is crucial to understand what the key 
factors for a firm’s behaviour to enjoy the benefits of the EU internal market. 
Another aspect is to understand if the new BEPS spirit rules, i.e. anti-avoidance kind 
of rules based on assumed hallmarks, change taxpayers’ tax behaviour at all388. 

Predictability is the most important factor for business. When an investment 
decision is made, also the tax consequence needs to be understood to evaluate if the 
investment is profitable enough to be done389. Any surprise, positive or negative, 
illustrates that management is not in control of or has not understood key issues well 
enough390. 

I am now describing how taxes are managed in a company and what factors 
should be taken into account in responsible tax management. I will move onto 
different components of tax management. 

5.1 Measuring business and tax parameters vs 
businesses’ impacts 

Business is measured through numerous key indicators, such as EBIT, ROI, ROA, 
sales, EPS, and so on391. Indicators depend on the business that is measured and key 
value drivers. Even though the indicators are well known, their use varies a lot across 

 
 

388  There are different types of tax behaviour. Tax planning targets ensuring the optimal 
tax burden or at least avoiding unexpected tax burden. There is a risk that BEPS rules 
actually create new, different kinds of behaviour targeting to eliminate the BEPS effects 
or that the BEPS rule impacts are actually extensive impacts creating excessive tax 
burden independently of how the MNE has behaved for tax purposes. 

389  Investments and the nature of investments differ from business to business. One 
solution, for example using royalties in the investment, may be a normal solution 
meanwhile not a typical solution for another company. This means that it would be an 
artificial setup. 

390  Wrong business decisions mean that the management would have decided differently 
if they had understood all the factors. This is crucial as only the management has the 
right to decide what is crucial for business, what are the strategies, and how to react. 
They also carry the risk of bad decisions. 

391  Earnings before tax, return on investment, return on assets, earnings per share. 
Measures on environmental, social, and governance are still lacking but my guess is 
that even they will be included in KPIs at some point in time. They are operative 
measures that are based on other than tax metrics. Tax metrics, such as ETR (effective 
tax rate), are a complex measure that is dependent more on other factors than tax 
planning. Surprisingly ETR relates only indirectly to nominal tax rates. 
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different industries392. Indicators are also used differently depending on the purpose: 
businesses may measure and illustrate the success of a business, business area, 
division, or just one project393.  

Operative internal reporting measures394 business by business units and 
divisions, which often are not connected to a certain location, a company or a 
country. As the purpose of operative reporting is meant to measure indicators 
connected to business units, not legal units, up to a selected level or purpose, they do 
not measure profitability from a taxable income point of view at all395.  

External reporting, separate from internal reporting, communicates the income 
of a certain period396 and the balance sheet of a certain day based on selected 
accounting standards consolidated for a group of companies or one single 
company397. International accounting standards identify income and cost for 
consolidation purposes taking into account the future aspects, i.e.  differently than 
what tax law does. Managing taxes requires therefore understanding the correlation 
of business, tax laws, and accounting standards398. Tax management should be 

 
 

392  The indicators vary between industries, which makes their comparability difficult. 
393  Typically, when measuring a future investment focus is on a project, not as tax 

authorities might consider, a company. Measurements quite often do not have any 
connection to a legal entity at all. 

394  Internal reporting means reporting created to follow business-related KPIs. These KPIs 
are closely connected to business objectives and targets of business units that are not 
connected to any legal entity as such nor to any accounting standard as such. These 
KPIs may measure the profitability of a project or unit up to EBIT, cash flow, or return 
on investment. Most of the time it is difficult to make direct conclusions out of these 
indicators for tax purposes as they are not meant for that kind of purpose. 

395  This may create a risk from a tax management point of view. Tax authorities tend to 
sometimes use operative data for tax purposes even though it is not suitable for that 
purpose. This may partly be because this data could give an outcome that the tax 
authorities in one country wish to reach. Most of the time, at least in my experience, 
tax authorities do not understand the different parameters and purpose of the reporting 
resulting in misinterpretation. This could be the reason for the so-called Orstedt 
assessment done by Danish tax authorities: “According to the decision, Ørsted is to be 
taxed in Denmark on the full future value of the two offshore wind farms, despite the 
fact that they are developed, owned, and operated by British subsidiaries of the Ørsted 
group and are already taxed in the UK.” Orstedt press release 2020.  

396  Period can be a year or a quarter of a year, i.e.3 months. 
397  One single entity reporting would be the case if each subsidiary reports separately their 

profit on a stand-alone basis (which may or may not be the case, or the reporting of 
especially quarters may be a so-called light version of a year-end process) or if the 
operations are only in one entity. Consolidated financial information differs from local 
financial reporting, not only as it is consolidated, i.e. internal transactions are 
eliminated. Country-by-country reporting fails in the same aspect. It is difficult to 
understand the content as consolidation and accounting standard impacts are complex. 

398  Actually, tax management should understand the same aspects of taxation as legislators, 
and perhaps even policy-makers, to reach out for a balanced outcome. 
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capable of communicating in business language, not in a tax technical tone to 
become a true business partner. 

Even though consolidation means that group internal transactions are eliminated 
from the group profit, it does not mean that all group internal transactions would be 
only nominal399. Allocation and shielding of different risks, such as different 
regulations in countries, and financial circumstances in different areas, have an 
impact on external factors even within consolidation. These factors need to be 
considered for risk management purposes400.  

As taxes are a consequence of business operations, they also indirectly impact 
different operative business measures401. Taxes play a role when considering for 
example investments and acquisitions. This means that taxes play a role in business 
and impact investment opportunities402.  

Listed taxpayers communicate tax-related information and data also to other 
stakeholders than just tax authorities. External reporting and investor relations use 
tax-related indicators. The effective tax rate is a typical measurement used by all 

 
 

399  Knuutinen 2009 (p. 146) considers that all group internal transactions can be ignored 
for example when measuring business reasons as they will be eliminated for group 
accounting. 

400  Allocation of risks and risk shielding can be reached by isolating some operations and 
risks to companies incorporated for that purpose. In this sense, the view Knuutinen 
presented is a narrow approach. To measure the performance of the total group from a 
parent company, i.e. shareholder view, this is correct. I see that Knuutinen 2009 reviews 
consolidation based on company law stand point of view. However, there are more 
angles to the issue than a strict company law approach, such as what I call TESG (tax 
approach to environment, social, and governance. As B Team (bteam.org) defines a 
business has also other stakeholders than just the investors. This creates complexities 
for measuring business, but it does not mean that investor views should be ignored. 
TESG is in one way in the core of taxpayers’ legal rights. 

401  Especially income taxes have an indirect, but very visible impact. Other taxes borne 
have instead a very direct impact on businesses and their KPIs, but this impact is not 
visible in practical terms at all. This is because income taxes are reported in the income 
statement (and also on the balance sheet as deferred tax items) meanwhile other taxes 
borne are “hidden” in the income statement among costs. I think that this is a paradox. 
Income taxes are not included in the business KPIs as the focus is on earnings before 
taxes (sometimes called comparable operating profit) but are often the focus of the 
public discussion meanwhile often the bulk of taxes is not considered at all. The moral 
aspect considering that income taxes can be planned could be an argument for this, but 
in fact most of the taxes can be optimised in one way or another. 

402  This factor is often ignored in the discussion that is focused on nominal tax rates. I 
would state that rules within income tax law and other taxes have a greater impact on 
investment calculations than just nominal tax rates. Clarity, predictability, certainty, 
compliance easiness, and alignment of taxable income to accounting profits play a role 
when assessing return on investments, in other words when deciding what to invest and 
where. This brings the total tax rate into focus, see for example EBTF (ebtf.com). 
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listed companies403. Effective tax rates include several different variances from pure 
ETR to comparable ETR. Effective tax rate does not measure cash taxes, but tax cost. 
ETR includes different deferred tax items that reflect timing differences between tax 
and IFRS and reflect how they behave in the future. 

The effective tax rate is a rather complex indicator. Its complexity is not 
respected in the public discussion. It is the result of a purely mathematical process 
and as such does not measure quality or even quantity of cash taxes. Effective tax 
rates can vary based on profitability, and historical and future taxes404. Effective tax 
rate illustrates at best the expected level of taxation taking into account the best 
estimate of future profitability. Concluding MNEs’ or firms’ current tax burden 
through ETR is most likely misleading405. 

 
 

403  There are different ways to measure ETR depending on the business and company. A 
straightforward ETR is a measurement of tax cost (current tax & deferred tax) in 
relation to IFRS-related profit. Adjusted ETR often relates to measuring ETR in relation 
to ongoing business (see for example fortum.com/taxfootprint). However, I have not 
seen ETR measure tax rates in relation to taxable income. 

404  A negative effective tax rate may be the result of operating loss and a tax receivable or 
a high effective tax rate may appear due to booking a future tax cost and a low profit. 
Differences in tax rates between countries, accounting treatment of some one-time 
transactions, and hedging of financial instruments are examples that may impact ETR. 
Also lacking tax consolidation within a country will create complex impacts on ETR. 

405  For example, Fuest, Spengel, Finke, Heckemeyer, and Nusser refer to low foreign 
income effective tax rates of Apple Inc., and Google Inc. Meanwhile this reference may 
be correct, it is hard to judge these two companies purely based on ETR. The OECD 
2013 action plan (p. 8) makes a note that “MNEs may face significant reputational risk 
if their effective tax rate is viewed as being too low”. Taking into account that ETR is 
not connected only to current tax charges, the factors impacting ETR are mostly not 
dependent on tax planning, and if they are, the consequences are often surprising. A 
negative ETR is not surprising as such, and neither is a high ETR, it is the outcome of 
a mathematical exercise: for example, if profits are low, but tax charge is high, ETR 
may become extensively high or if MNE is making a loss, but still paying tax, ETR 
may be negative. Extreme tax rates surely require explanation. Kammarrätten in 
Stockholm (case 4572-17) in Sweden compared effective tax rate with nominal tax rate 
(“Kammarrätten har härvidlag fäst stor vikt vid att beskattningsnivån på de 
ränteinkomster som motsvarar yrkat ränteavdrag ligger närmre den svenska 
bolagsskattesatsen”) as an illustration of aggressive tax planning. The nominal tax rate 
illustrates the tax level to be assessed on the taxable income whereas ETR measures 
taxes to book profit. The more there are different treatments between book and tax, the 
more ETR differs from the nominal tax rate. 
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5.2 How are taxes managed in a company? 
Taxpayers are liable to pay a number of taxes. Taxes could be classified as taxes 
borne and taxes collected406. A company needs to manage all these taxes407 as the 
total tax burden as a whole impacts taxpayers’ financial and legal position making 
taxpayers’ legal protection an important point. Taxpayers’ fundamental rights may 
be infringed on any of these taxes on a stand-alone basis or as a combination of these. 
This is why understanding tax management is important when analysing taxpayers’ 
legal protection. 

Discussion of the fair tax, as well as tax avoidance, boils down to some key 
cornerstones; MNEs are not seen paying their fair share of taxes, and international 
operations seem to offer an opportunity to lower their tax burden by using 
mismatches and loopholes. One angle is connected to a strictly legal approach. Is a 
company, most often referred to as an MNE, applying strictly letter of the law purely 
representing shareholder interests408 and is this acceptable. A strict and perhaps also 
narrow understanding of company law speaks for the shareholder value as the sole 
purpose of the company. 

Another view could be, as Knuutinen considers, that a company should take into 
account also other stakeholders that are crucial for a company’s operations on a 
longer time horizon. Such stakeholders could be employees, financial lenders, 
governments, and civil societies409. This view is broadening the nature of a company 
or a business410. The company as a legal body is a creation of law as a framework 
for individuals to do business together. As the existence of companies or 

 
 

406  Taxes borne reflect taxpayers’ tax liability and consist of tax on profits, production 
taxes, property taxes, transactional taxes, and even the cost of VAT. Taxes collected 
are taxes where the taxpayer collects taxes on behalf of tax authorities, such as VAT, 
withholding taxes, or excise duties. In these cases, the taxpayer has multiple obligations 
to be followed and carries the risk of non-compliance. Classification described is in line 
with public reporting practices, see for example EBTF or GRI 207. 

407  This is why a tax organisation is a cost centre, not a profit centre. 
408  Company law is putting shareholder value to be the key aim for a company. This could 

be understood as management’s obligation to minimise taxes and maximise shareholder 
value. See for example Knuutinen 2014, pp. 58-62. On the other hand, as Knuutinen 
describes, a company’s purpose is to generate profits also on a long-term basis within 
the legal framework. This offers a different angle taking into account more 
stakeholders. See also Airaksinen, Pulkkinen & Rasiaho, pp. 26–27 and Enden & Klein. 

409  Knuutinen 2014 considers businesses’ obligation to take into account other 
stakeholders as part of the legal framework to widen the stakeholder approach from 
strictly shareholder value approaching the issue of responsible tax contribution, p. 65. 
Equally for example B Team is approaching the same topic through responsible tax 
management (Bteam.org). This list could be extended to customers and the societies in 
which taxpayers operate. Different stakeholders have different weight.  

410  See more Knuutinen 2014. 
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corporations is dependent on the legal framework, it should be taken into account 
when doing business. This is a reason to take these other stakeholders into account 
to ensure also shareholder value on a long-term basis. This approach has a strong 
impact on how taxes are managed411. 

The third angle in the discussion of stakeholders impacting tax management 
could be closer to tax optimisation. Some civil societies request MNEs to interpret 
existing rules, such as arm’s length rules, to pay more tax in developing countries, 
in other words, to “maximise” tax payments412. This approach is surprisingly often 
used also by stand-alone national tax authorities in relation to protecting their own 
tax basis413. 

The approach a company or corporation is taking in consideration of its 
stakeholders impacts deeply how taxes are managed414. To ensure that key 
stakeholder interests are regarded a MNE has to define its tax principles, vision, 
strategy, governance, and management of taxes connected to MNEs’ code of conduct 
and strategy415. I am going to explain in brief what these components are and why 
they are important when considering taxpayers’ commitment to tax regulation and 

 
 

411  For example, Norges Bank Investment Management considers that “Boards should take 
the lead in setting corporate tax policies, which should be publicly disclosed. The 
OECD BEPS actions, the OECD Guidelines for Multinational Enterprises and the 
G20/OECD Principles of Corporate Governance all provide useful guidance for boards 
on the elements of responsible tax practice. Responsible tax practice requires a 
commitment to compliance with the letter and spirit of the tax laws. ” This is a clear 
indication that at least some investors identify more stakeholders than just the 
shareholders of a corporation, see https://www.nbim.no. 

412  See for example Oxfam. Oxfam, Gabriela Bucher, Executive Director of Oxfam 
International, responded for example on OECD Pillar 2 global minimum tax: “It’s 
absurd for the G7 to claim it is ‘overhauling’ a broken global tax system by setting up 
a global minimum corporate tax rate that is similar to the soft rates charged by tax 
havens like Ireland, Switzerland and Singapore. They are setting the bar so low that 
companies can just step over it.” (see Oxfam.org). I think this statement illustrates quite 
well the opposite angle to tax minimisation, i.e. tax maximisation, through the same 
tools. If some MNEs are focusing strongly on shareholder value, civil societies 
sometimes concentrate on everything else than shareholder value. 

413  The ECJ has not considered purely lower taxation in another Member State as a reason 
for infringement of EU freedoms by requesting a more fundamental application of the 
proportionality principle to measure whether there is an abuse of EU rules, see 
Urpilainen 2012, pp. 154–156. 

414  Depending on how and whom top management and shareholders in a company consider 
the stakeholders to be. 

415  Code of conduct defines the rules of how to act meanwhile strategy defines the focus 
areas and the plan going forward. 
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entitlement to legal protection. My approach will be more in the middle of the 
approaches supporting B Team’s responsible tax management approach416.  

5.3 Function management and governance – 
Changing recognition of corporate 
accountability 

Wide public discussion as well as the OECD’s BEPS project has initiated a 
change417. MNEs are increasingly recognising that they are accountable not only to 
shareholders but to a range of stakeholders and have obligations to those 
stakeholders418. This new approach has been manifested in many ways, including the 
US Business Roundtable release on 19 August 2019 of its new Statement on the 

 
 

416  Responsible tax management principles or organising properly tax management does 
not ensure taxpayers’ legal protection. Tax authorities’ transparent governance and 
responsible behaviour would improve taxpayers’ legal rights as tax authorities would 
need to consider the same aspects as taxpayers, such as what kind of targets and KPIs 
are set for stand-alone employees. Would the KPIs be driving speedy decisions without 
a proper assessment process just to reach the set targets? See Leen Ketels 2021 on how 
the Belgian tax authorities KPIs have resulted in fundamentally questionable 
assessments. Equally, the legislator may ignore some of the basic processes in 
legislative work conflicting with taxpayers’ fundamental rights. 

417  On one hand there is a claim for MNEs to change their behaviour: to pay their fair share 
of taxes and to align tax planning with the spirit of the law. This claim is complex as 
organisations such as the OECD and the EU are claiming that taxpayers should apply 
the law in line with what they see to be the spirit of the law independently of what is 
the letter of the law or what is the interpretation of tax authorities. This is complex in 
the sense of the rule of law. On the other hand, the same organisations are claiming that 
new rules should be drafted to eliminate mismatches and loopholes as a reaction to the 
digitalisation of business. Taxpayers can respond to the first claim by taking steps 
towards responsible and sustainable tax management meanwhile governments having 
the taxing powers need to adjust the rules. With respect to taxpayers’ legal protection, 
taxpayers’ behaviour and new regulation should be synchronised, not separate and 
penalizing each other. 

418  The question is who these stakeholders are, how they benefit from the tax function 
management and governance, and how they can be sure that the governance principles 
are followed. Governance is typically a self-regulation and may be converted into a 
greenwash, or perhaps “taxwash” if the principles are only published, but not followed. 
Enden & Klein found (pp. 4–6) that surprisingly often an MNE or any taxpayer can fail 
to follow these self-regulated principles by having just a box-ticking compliance. So 
the governance makes a difference for defined stakeholders only if the MNE can 
illustrate that it is following the principles it has defined. On the other hand, 
stakeholders should respond to this behaviour. For example, tax authorities should 
consider how tax authorities illustrate equal governance. 



Responsible tax management – An effort to ensure legal rights, gain legal protection and ensure 
social contribution 

 97 

Purpose of a Corporation419, replacing and updating its previously issued Principles 
of Corporate Governance.  The significant change in the 2019 Statement is that the 
previous principle of shareholder primacy changed. This was followed on 2 
December 2019 by the World Economic Forum releasing its updated Davos 
Manifesto 2020420.  

These two examples illustrate already quite well the trend within MNEs taking 
taxes more seriously as a contribution, especially taking into account more 
stakeholders than just shareholders, or tax authorities421. I see this as a response to 
worries raised in the public discussion. In the light of taxpayers’ legal protection, the 
aim and commitment to responsible tax management justifies also the request to 
consider taxpayers’ rights.  

 
 

419  US Business Roundtable identified the following stakeholders with commitment: 1. 
Customers; Delivering value to our customers. 2. Employees; Investing in our 
employees. 3. Suppliers: Dealing fairly and ethically with our suppliers. 4. 
Communities; Supporting the communities in which we work. 5. Shareholders: 
Generating long-term value for shareholders. This commitment was signed by 181 
CEOs of large US-based multinationals. US Business Roundtable 19 August 2019, 
https://www.businessroundtable.org/business-roundtable-redefines-the-purpose-
of-a-corporation-to-promote-an-economy-that-serves-all-americans. Different 
stakeholders will have different rights and different reactions. Shareholders may 
withdraw financing, tax authorities or countries may tax MNEs, and employees may 
not be committed to MNEs’ business and so on. Taking into account all stakeholders 
is a complex matter. 

420  Davos Manifesto 2020 states for example: “A. The purpose of a company is to engage 
all its stakeholders in shared and sustained value creation. In creating such value, a 
company serves not only its shareholders, but all its stakeholders – employees, 
customers, suppliers, local communities and society at large. The best way to 
understand and harmonize the divergent interests of all stakeholders is through a 
shared commitment to policies and decisions that strengthen the long-term prosperity 
of a company, B. A company is more than an economic unit generating wealth. It 
fulfils human and societal aspirations as part of the broader social system. 
Performance must be measured not only on the return to shareholders, but also on 
how it achieves its environmental, social and good governance objectives. Executive 
remuneration should reflect stakeholder responsibility and C. A company that has a 
multinational scope of activities not only serves all those stakeholders who are 
directly engaged, but acts itself as a stakeholder – together with governments and 
civil society – of our global future. Corporate global citizenship requires a company 
to harness its core competencies, its entrepreneurship, skills and relevant resources 
in collaborative efforts with other companies and stakeholders to improve the state 
of the world.” 

421  This topic is not new on the “agenda”, but seems to be that it is understood and accepted, 
see for example OECD guidelines for multinational enterprises 2011 edition. 

https://www.businessroundtable.org/business-roundtable-redefines-the-purpose-of-a-corporation-to-promote-an-economy-that-serves-all-americans
https://www.businessroundtable.org/business-roundtable-redefines-the-purpose-of-a-corporation-to-promote-an-economy-that-serves-all-americans
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5.3.1 Managing taxes 
Tax management can be organised in multiple manners. The head of a tax 
organisation can report to the CFO, general counsel, head of strategy, head of 
financing operations, group treasurer, or even to the CEO. The tax department may 
be a small central function approaching taxes only from a corporate view or it may 
be in charge of even operative and local compliances422. Independently of how tax 
management is organised, a company should have a tax strategy and tax governance 
guidelines423 in place, at least if a company claims to manage taxes systematically. 

As said, managing taxes has different components. Before discussing tax 
strategies424 and tax governance setting limits to tax management, it is important to 
explain these different functions shortly425.  

1. Strategic planning. 

Strategies, policies, or principles set the scene for a company’s tax management. 
Those principles nor governance will not dictate how the actual transactions are 
done, they merely create a frame for the tax department to work within. 

Prior to actual planning, tax position should be understood and connected to 
company or group strategy. The strategy in this context is a rather concrete plan of 
the strategic and tactical target set for the entire group. Strategy will define what 
operations are or will be core operations, which not, what kind of financing targets 
are, how to get there on a high level and what are the main development areas426. 

 
 

422  The way taxes are managed is a business decision dependent on multiple factors. 
Mostly, it depends on efficiency and governance model: who are seen as accountable 
and responsible for tax. Investors and civil societies have raised the request for taxes to 
be on the board agenda. As taxes are quite often outside the board agenda and are dealt 
with in a tax “silo”, this request is well argued. The question of how taxes should be on 
the board agenda may generate differing views. 

423  When considering board commitment, tax strategy, policy, or principles, terms that are 
commonly used for high-level statements on taxes, should be approved by the board. 
As boards have a wide range of topics on their agenda, taxes cannot be an exception 
where boards would have a detailed agenda, rather board should give guidance to 
management and get reports on how the strategy is put in place in practice. 

424  Tax strategies are called by different names in different companies. It can be called tax 
policy, strategy, or principles. 

425  There are multiple ways of naming and describing tax management functions. 
Independently of the name and scope, most of these functionalities are included in a 
developed tax management organisation. 

426  This is not an attempt for a complete definition of strategy. 
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Strategic planning defines the key focus areas that are crucial from a tax point of 
view to ensure tax contribution is balanced with the business objectives427. 

Strategic planning looks further in the future than normal business planning. It 
should assess and review future tax policies and regulations. This may lead to tax 
advocacy work contributing to future tax legislation and regulation428. Even some 
lobbying or alternatively participating in public discussion. 

2. Tax planning 

Elgood, Fulton & Schutzman defined tax planning as work ensuring "that 
opportunities are considered and, where appropriate, implemented"429. This 
definition was written in 2008 and it still is valid to a certain extent. Fact-finding of 
the issue at hand, aligning business objectives, facts and tax position, and best guess 
of how the future will “treat” these facts should be included in the definition of tax 
planning430.  Elgood, Fulton & Schutzman state later that the success of tax planning 
is dependent on alignment to business431.  This thinking is, at least to my mind, 
supported by the ECJ’s fundamental decisions looking through artificial 
arrangements432. I would redefine tax planning as ensuring that opportunities for the 
business433 within defined risk appetite, based on an assessment of existing and 

 
 

427  Strategic tax planning will identify the main drivers of the group’s tax contribution, 
how to react to the foreseen threats, and what aspects should be taken into account in 
the decision-making. 

428  Tax advocacy will contribute to the legislative process in the form of statements and 
participation in public hearings in order to illustrate different impacts arising from the 
business point of view. In order to avoid questionable ways of lobbying tax advocacy 
needs to respect transparency. 

429  Elgood, Fulton & Schutzman, 10-3 & 10-4. 
430  Business plans may or may not succeed, rules may change, operative environment or 

even the whole business strategy may change. Planning should try to understand what 
all this would mean for the business and taxation. Tax planning should create readiness 
for future events in the form of exit strategies or considerations of what new tax 
regulations are going to mean for business. 

431  Elgood, Fulton & Schutzman 10-4. This statement is in line with my statement that tax 
is a consequence of business. See also B Team principles and ECJ decisions on artificial 
arrangements. In case tax planning is separated from business, the setups easily become 
artificial. 

432  C-196/04 Cadbury Schweppes is the most fundamental decision in this sense confirmed 
even in later ECJ decisions. Artificial arrangements are not aligned with business and 
should be assessed critically.  

433  Enden & Klein raised a question concerning the freedom to choose. If different options 
are left open for example in labour law and it is acceptable to choose between legally 
acceptable options, why is it seen as questionable to choose between two legally 
acceptable options for tax purposes? This question is relevant even for this study. 
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future circumstances and regulations, facts, and agreed tax policy, are considered 
and, where appropriate, implemented434. 

Tax planning needs to be executed early in the business process435. Its purpose 
is to ensure the increase of shareholder value by identifying the best available 
alternative for business and simultaneously ensuring that all taxes can be paid on 
time there where they should be paid in line with existing and foreseeable 
regulations436. The key to managing future risks is to have proper tax planning in 
place to ensure that also future rules can be respected and followed. Tax planning is 
about predictability. This means that a taxpayer's behaviour is dependent 437 on the 
law.  

3. Tax compliance 

A business, especially an international business, has multiple angles of 
compliance438. Tax compliance is often understood to cover tax returns, payment of 
taxes, and other issues fulfilling requirements set by tax regulation and in relation to 
tax authorities. From a tax management point of view tax compliance is broader than 
that. Tax organisations must also comply with other regulations depending on the 
size and nature of taxpayers and operations. Typically, businesses, especially 

 
 

434  In the existing environment double taxation is most likely the most critical question for 
tax planning due to BEPS 1 and BEPS 2 programs, see for example K. Andersson 2013, 
p. 686. One of the key factors for tax management is alignment with business. No 
alignment leads easily to formally acceptable but artificial solutions that are not fit for 
business. On the other hand, implementation of a global minimum tax eliminates purely 
tax-driven arrangements as low taxation, at least based on the purpose of the new rules, 
is eliminated by a minimum tax of 15%. 

435  Early engagement is key to tax planning. When taxes are considered early, before any 
execution of any transaction, the compliance costs are lowest with the best success. The 
later taxes are considered, the higher the compliance costs become. Costs are at the 
highest in a controversy process. Equally tax planning should consider multiple angles 
from execution to a possible future carve out and exit. 

436  How the company then applies “in line with existing and foreseeable regulation” 
defines the taxpayer’s profile. A conservative taxpayer may choose options that are 
based on stable, well-secured practices even though it could result in a high tax burden. 
Responsible taxpayers could be looking for optimal business-need-based solutions 
respecting the purpose of the law. More opportunistic taxpayers would concentrate on 
maximising profits by following the word of regulation.  

437  As Fuller states, law is the lowest level of morality that can be defined and agreed upon. 
438  When looking at a MNE organisation one can identify “compliance officer” as a 

common title. Compliance officers may be responsible for code of conduct, corporate 
governance, stock exchange compliance, accounting compliance, ESG compliance, 
and, of course, tax compliance. This means also at the same time that tax compliance 
cannot be covered by separate guidance on all areas, rather being a part of other 
compliances with some individual nuances. 
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international businesses’ tax organisation needs to comply with rules concerning 
accounting and stock communication, public reporting of taxes, and even some 
obligations related to investments439.  

A listed business normally has to comply with financial reporting obligations, 
and IFRS or US GAAP concerning tax also for accounting purposes. Both IFRS and 
US GAAP differ from most local accounting standards, especially in definitions of 
taxable income. Financial reporting together with stock exchange regulation creates 
a large area of compliance440. This means that a successful tax organisation will 
comply with taxable income measures in different countries, international 
accounting standards, and the differences between these reporting standards441.  

The different approach creates differences that are either temporary or permanent 
from a timing point of view. Temporary differences are differences in items that 
basically have the same treatment for both tax and accounting purposes, but 
recognition of the item will differ from a timing perspective, in other words, tax 
treatment is deferred. Good examples of these sorts of differences are tax 
depreciations442 and loss carry forwards443. These temporary differences are called 
deferred tax assets or liabilities.  

 
 

439  Increased focus on sustainability is forcing MNEs to include taxes even to sustainability 
reporting and compliance, see for example EU Taxonomy and CSRD. 

440  International accounting standards view financial information in respect of future 
actions instead of a historical view, as normally taxable income is measured. The new 
CSRD will bring new aspects to reporting. GRI 207, which is a voluntary ESG measure, 
brings in a wide range of transparency requirements. 

441  This illustrates the importance of taxpayers’ rights to tax management. A tax 
organisation needs to be able to define the tax treatment of each transaction reliably 
historically (taxable income), looking forward (IFRS), and income versus balance sheet 
treatment. Clarity of tax laws is the basis for defining the tax treatment, and 
predictability of any business transaction executed gives the basis for IFRS-based 
future tax impact assessment of these transactions to be booked at the same time with 
the historical view. The new BEPS regulation is not making compliance easier as the 
new rules are often overlapping and there are many. Also, the frequency of new 
regulations to be complied with is a challenge. The time to set up appropriate reporting 
systems for complex rules is short. 

442  Tax depreciation differs from accounting depreciation (or depreciation in accordance 
to plan). If tax depreciation is higher than depreciation in accounting, taxable income 
will be lower than book income creating then a deferred tax liability for IFRS purposes. 
When tax depreciation becomes lower than depreciation in accounting, taxable income 
is higher than book income, and taxes paid will be booked against the deferred tax 
liability. Lower actual taxes paid in the beginning mean then only a cash flow benefit 
but do not actually impact the effective tax rate as the future liability is already taken 
into account. 

443  Loss carry forward is a loss that the taxpayer made and which will be deducted from 
the future profits in case the taxpayer makes a profit. Loss carry forward is treated as a 
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Deferred tax assets need to be valued in relation to future perspectives. In other 
words, any recognised asset needs to be considered if it has the booked value in light 
of what is known for future purposes. If no sufficient evidence can be presented to 
support the use of deferred tax assets, the asset needs to be written down in value 
creating a tax cost for IFRS purposes444. This valuation has no impact on taxable 
income whatsoever. 

Also, different legal processes need to be considered in the light of likelihood of 
the outcome. This assessment normally requires legal analysis of an existing legal 
process, where the outcome is estimated. If the outcome is less likely than not to be 
positive for the taxpayer, the taxpayer needs to book an impact in line with the 
accounting policies to taxes445. New IFRIC 23 rules will require taxpayers to 
consider also any uncertain tax position, not only legal procedures446.  

Complying with accounting rules requires not only deep knowledge of the 
business cases at hand including current business, strategies as well as future plans, 
and the existing tax regulation, but also a good picture of what may be the 

 
 

cost for accounting purposes immediately meanwhile tax impact will be visible later. 
This is why a loss carry forward creates a deferred tax asset. 

444  This kind of tax cost is treated equally with taxes borne when calculating the effective 
tax rate or earnings per share. Further writing down the value of, say for example loss 
carry forward, has no impact to the existence of such item in the records of tax 
authorities. It is purely an assessment of whether the asset has any future value. 

445  Policies may differ between companies. Some taxpayers book the whole impact as 
taxes meanwhile some taxpayers book a likelihood percentage to tax cost of each 
recognised item. Also, the assessment of likelihood may differ between companies 
depending on multiple factors, such as whether the claim is paid or not or some 
businesses may set a “should” opinion as a border. “Should” opinion is normally the 
best likelihood that an external advisor gives representing a 75% likelihood. In some 
countries, such as Russia, advisors and even auditors calculate an exact percentage of 
success, which may be used for accounting purposes. 

446  Some countries are planning or have already taken into use a reporting obligation of 
uncertain tax positions even to tax authorities. The UK is an example of such a country. 
The challenge on this kind of rule is the definition of “uncertain”. If the definition is 
very broad, such as if a court might disagree with the treatment, the rule is unclear and 
may lead to automatic non-compliance. This is due to the difficulty of assessing with 
certainty what courts at different levels will decide. Further, this is due to the fact that 
most of the things can be disagreed – a business is dependent on tax authority policy. 
If a tax authority has a policy that they will assess a case and are willing to go to court 
with a low likelihood, say 15%, to win, the taxpayer will have a material volume of 
uncertain tax positions. This also creates a mismatch. As each international business 
has to ensure that whatever they do is more likely than not (over 50% likelihood) 
accepted by tax authorities, tax authorities behave more based on the opportunistic 
approach in assessments (likelihood of winning less than 50%) to initiate a controversy 
creates an uneven situation resulting in material challenges for tax management. My 
example of 15% likelihood is based on discussions with tax authorities in one of the 
Nordic countries. 
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interpretation of tax authorities in the coming years for the cases. Compliance with 
the existing accounting rules is possible only if there is sufficient predictability of 
taxation447.  

In traditional definition tax compliance is related to reporting and paying taxes 
to tax authorities448. Tax compliance is in the post-BEPS world more than just filing 
tax returns. In the new paradigm of transparency, it means an obligation to report 
transfer pricing-related issues in more detail449, report tax-planning-related issues to 
tax authorities, data concerning transaction by transaction, and ruling-related topics, 
to mention a few. Reporting to tax authorities is not limited to one country but covers 
in actual terms at least all the EU countries where taxpayers or related companies 
have operations. Additionally, there is a new level of reporting obligations: public 
country-by-country reporting of tax data. 

Tax compliance is a crucial part of tax management impacting materially the 
effectiveness of tax function. Tax compliance relies on tax planning findings 
finalising reporting and payment obligations of the planned and executed 
transactions towards tax authorities. The challenge is that at the time, when the final 
outcome of a planned transaction realizes tax rules or tax authorities view may still 
change, in other words tax authorities’ view is unknown or rules change within the 
lifetime of an investment450. 

 
 

447  Global minimum tax, so-called Pillar 2, is a good example of a truly challenging 
compliance burden. While the spirit of the law is simple and fair, the rules themselves 
are extremely complex. The new rules rely on international accounting standards 
though not fully and partly to taxable income standards though not being taxable 
income standard either. This new standard is implemented speedily by EU directive 
leaving national legislators very little space to improve the regulation. Some countries, 
such as Finland, do not allow rulings on the Pillar 2 rules that taxpayers need to comply 
already in 2024 when finalising their financial reporting meanwhile tax authorities 
assess tax returns first after first filing in 2026. Tax assessment offers the first 
opportunity to tax authority’s view. Late filing of tax returns has a positive intention 
but is not sufficient to safeguard taxpayers’ financial compliance needs. Regulator has 
most likely had a very narrow understanding of compliance obligations. 

448  Elgood, Fulton & Schutzman, pp. 10–5. 
449  C-b-c-r reporting is a good example of an increased compliance burden. In the post-

BEPS, environment the number of different filing obligations has increased 
dramatically. The trend seems to be that it is not sufficient to make the best effort to be 
compliant, but companies, especially MNEs, are expected to report evidence even to 
illustrate that they are not non-compliant. 

450  A good example of this is the change in deductibility of interest costs in the case of 
group internal restructurings in 2009 in Sweden. Deductibility of interest on loans 
granted for restructurings years before the new rules were connected “retroactively” to 
business reasons. Business reasons were defined differently than what was expected 
when the loans were granted resulting in a situation in which the taxpayer could not 
make any sensible change to avoid being taxed twice (interest is taxed, but no 
deduction). 
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4. Tax controversy 

The tax management approach is longer than perhaps any other corporate function’s 
interest when measured in the scale of time. Where taxes are considered early in the 
investment phase with a future view, it ends not when filing a tax return, but when 
closing a tax audit or appeal process following the tax audit451.  

Tax management should not only translate business objectives into tax language 
and the other way around but also combine a forward-looking approach and a 
historical view452. Time spent in a controversy process highlights the importance of 
taxpayers’ legal protection as the courts are actually judging old cases where the 
existing regulation and policies have already changed. 

Tax controversy deals with the historical approach. Tax authorities review each 
transaction after it has been decided or closed and assess based on information that 
was not necessarily available, needed, or crucial for the taxpayer during the 
transaction. The historical approach sets challenges for controversy work453. Data 
and information management is difficult as tax audits depend on, not only detailed 
documented data or information, but also on explanations and interviews. 

Controversy function normally organises the taxpayer’s process in a tax audit to 
ensure that tax authorities get valid, sufficient, and correct information, look after 
the taxpayer’s interests, and has legal discussions with tax authorities. Controversy 
function involves also possible legal actions after the assessment, that is litigation454. 

Controversy work often has international aspects. Managing an international tax 
position in controversy is even more complex than in a stand-alone national process. 
This is due to the increased powers of tax authorities in each jurisdiction meanwhile 

 
 

451  Optimally, preparations for controversy start with planning by ensuring that facts are 
booked and stored for future purposes. This is crucial as controversy processes start late 
and are long. The longest controversy processes I have experienced are beyond 10 
years, meaning that more than 15 years have passed from the transactions that are taxed 
and the facts and background information used are older than 20 years old. The 
complexity is increased by the fact that operative terms differ from tax terms, taxes are 
defined differently by different rules and standards, and income taxes are assessed after 
all these measures.  

452  Time as an angle is a challenge when considering the future, but it becomes a problem 
when trying to maintain data and information, and understanding the underlying 
approach to a business throughout a decade. 

453  This makes the possibility to early discussion and consultation with tax authorities 
valuable, when possible. 

454  Appeals, litigations and other legal actions are often dependent on a likelihood 
assessment and a cost assessment. Is it likely enough to win the case, i.e. how strong 
the case is and is the interest big enough when compared with the cost connected to the 
legal process. Sometimes the issue may of course be of a fundamental nature. 
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development of dispute resolution or procedural rules concerning audits have not 
developed in proportion at the same time. 

These tax management functions are key to successful tax management, but 
insufficient if they are not joined with tax governance principles expressing 
mandates, risk assessment process, risk profile, internal controls, and transparency. 

5.4 The principal elements of “Good Tax 
Governance” (“GTG”) 

All taxpayers manage their taxes in one way or another. Taxpayers cannot rely on 
anything else than tax law as taxes are based on law. Civil law in a single country 
leaves a wide range of alternatives for taxpayers to execute and comply with, for a 
good reason: economic freedoms455. Also, the EU is offering an internal market 
created by fundamental freedoms such as freedom of establishment. Utilising these 
freedoms is not self-evident. It requires a commitment not to misuse these freedoms, 
but rather illustrate that taxpayer respects the purpose of the law456. Good tax 
governance is crucial457 when claiming legal protection for rightly utilising these 
freedoms. 

Overall MNEs take managing taxes very seriously. Governing taxes, in other 
words, tax planning, compliance, accounting, controversy, and other functions, are 
steered by policies, principles, and strategies consisting of natural parts of 
governance rules that are defined specifically for tax management or for all functions 

 
 

455  See for example Urpilainen 2012. The taxpayer has the right to choose the best possible 
method for the business. 

456  Reference to the spirit of the law is often somewhat unclear as the spirit is not clearly 
spelled out, see for example Hultqvist 2017. Reference to the spirit of the law is usually 
used only to refer to that the taxpayer has not paid a sufficient amount of taxes due to 
solutions that are difficult to understand or look complex. The spirit of the law, not 
being a legal principle as such, can refer also to the opposite; taxes are levied beyond 
what is the spirit of the law, as some sort of reflection of the proportionality principle. 
For example, in the global minimum tax, the spirit is demonstrated clearly when 
explaining the background while this spirit is difficult to find from the substance 
paragraphs of the directive and laws themselves. As the outcome may be that a global 
minimum tax is levied meanwhile a normal tax is levied, the spirit of the law would 
mean that no tax would be actually charged. I cannot see this happening. Further 
reference to the spirit of law due to complex-looking setups is an easy solution. The 
solutions should be always reflected against the circumstances and facts to assess 
whether they are in line with the letter of the law and even with the spirit or purpose of 
the law. 

457  My description is based on the European Business Tax Forum’s, B Team’s and 
Executive Tax Council’s paper on best practices for good tax governance 
(https://ebtforum.org/good-tax-governance/). 
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within a MNE458. Good Tax Governance in itself should include 1. Documented 
Group Tax Strategy, Policies and/or Practices, 2. Oversight of these tax guidance 
principles and management expectations from the highest level in the organisation; 
and 3. a Tax Control Framework applicable to all group companies, with related 
processes and controls to allow senior executives and stakeholder representatives to 
understand tax governance and its practical effects459.  

It is fundamental to the expectations of Good Tax Governance for MNEs that 
wish to be able to demonstrate to stakeholders that they take 1. a responsible and 
principled approach to tax risk management, 2. there is clear inter partes and public 
communication of how the MNE group establishes460 and 3. cascades that approach 
through the organisation461. To create trust tax strategy should be published so that 
all key stakeholders understand it and can evaluate it in accordance with their 
targets462.  

It is essential that the goals, processes, and procedures, that are documented, are 
frequently reviewed and form the basis of robust internal control processes463. 
Controls enable taxpayers to ensure that governance is followed and complied with. 

 
 

458  Quite often civil societies request to have separate, only for tax-designed functions, 
such as whistle-blowing programs on top of the normal programs. Meanwhile, this 
would illustrate that taxes are taken seriously. It also separates taxes from other 
functionalities of business. Most likely this would result in multiple programs and 
create silos. This will not improve attention and real functioning of the program, rather 
becoming a tick-the-box exercise.  

459  See EBTF, B Team and TEC joined document on “Best practices for Good Tax 
Governance”. Most of the topics presented here align with these best practices. 

460  Public communication aims to create trust between taxpayers and stakeholders who do 
not get sufficient information about taxpayers’ tax positions based on their legal 
position meanwhile inter partes communication is a commitment towards for example 
tax authorities or auditors. 

461  Some publications refer to this as the “Group Tax Strategy” and in the UK, it is a 
requirement introduced by the Finance Act 2016 that all companies with turnover 
greater than £ 200 million or assets greater than £ 2 billion must publish annually a Tax 
Strategy for the UK activities or Group Tax Strategy. There is no common 
understanding of what a “strategy” is or should be or what it should include, and 
different groups have varying internal processes and nomenclatures. For some MNEs 
the Tax Strategy is more a policy document, principles of tax management, for some 
more concrete document illustrating risk appetite and specific plans. 

462  An MNE should consider who are the critical stakeholders to ensure that tax strategy 
contributes to all the key stakeholders. 

463  The documents must not be prepared and then left as a record of an ideal, but be checked 
at annual or biannual intervals, updated, and be the subject of critical internal and 
potentially external review on a regular basis. 
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It is crucial that the taxpayer “walks as the taxpayer talks”, i.e. that the shown values 
are actually also the used values464. 

5.4.1 Tax review of material business decisions 
Appropriate processes should be in place for tax review of material business 
decisions as part of the Tax Control Framework.  The materiality level would be 
dependent on the circumstances and often size of the group.  

Tax is rarely, if ever, the only determinant of any decision. Tax advice may even 
be ignored in the final commercial decision unless this would conflict with existing 
legislation. Non-compliance however cannot be tolerated, especially if business 
respects the principles of responsible tax management. As tax function manages the 
compliance process tax function has to ensure that a business complies with tax rules 
simply by treating transactions in line with tax law when filing tax returns. 

5.4.2 Compliance with local and international regulations 
All financial activity is taxed in one way or another. If taxes are considered for the 
first time when tax returns are to be filed, not only efficiency but also certainty will 
suffer. Good tax planning is crucial for compliance work and on the other hand, 
planning is not finalised unless compliance is done properly. As part of cascaded 
enterprise governance requirements, compliance with national and international laws 
and regulations is therefore crucial. This can be complex as national rules are 
sometimes in conflict with rules in other countries or with international rules465. Tax 
governance should give guidance on how businesses solve these kinds of 
situations466. As an example, taxpayer should define how taxpayer utilises the 
possibility for early discussions with those tax authorities that are able and willing 
to such discussions. 

 
 

464  Internal controls are crucial as this offers tax authorities one option to review how well 
the taxpayer is actually committed to the approved and set governance and policies. 

465  This non-compliance of national rules is the source of ECJ decisions. If all the national 
rules were aligned with EU rules, no ECJ decisions would exist. National interests, 
legal culture, and funding needs are driving national tax legislation and interpretation. 

466  For example, how to look for certainty: is the business seeking a ruling from tax 
authorities, trying discuss the topic with tax authorities, or seeking advice from external 
advisors. Tax policy and governance should state also the risk appetite in these kinds 
of cases. 
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To manage taxes responsibly an MNE should have processes in place at all levels 
to ensure appropriate tax authority communication, timely filing and payment467. 
Control processes should also be in place to identify and correct any errors or 
omissions, and should be regularly tested and reviewed. Controls are one and 
important method to ensure compliance in cases where tax returns may be filed by 
different parts of the organisation468. 

Even good tax regulation includes interpretative parts including multiple views 
on the correct understanding469. Disputes with tax authorities will naturally 
inevitably happen470. There should be documented, periodically reviewed, and tested 
processes to ensure that the existence of disputes, audits, and other interactions are 
known to the tax organisation and that these proceed based on full disclosure and 
professional relationships with tax administrations471.  

5.4.3 Tax Control Framework 
MNEs are large organisations operating in many jurisdictions and frequently with 
multiple business segments, business units, physical locations, and legal entities.  
Because of the number of activities, locations, and internal reporting structures, 
direct control over all operations is rarely practical or possible. This is why devolved 

 
 

467  This commitment should clearly state its commitment to complying with all local tax 
reporting and payment requirements. A public statement does not improve compliance 
with local regulation as such, but the public statement enforces the commitment to make 
sure that compliance actually exists. On the other hand, a public statement requires also 
a commitment from the whole organisation, not just the tax function. 

468  In an MNE, tax returns are normally filed and taxes are paid by a combination of 
different functions. Especially other than income taxes are often almost purely dealt 
with operative business functions as these taxes have a close connection to certain types 
of transactions, such as customs or VAT. 

469  Transfer pricing is a good example of tax regulation where defining the correct 
treatment is complex and difficult. There should be a specific or implied commitment 
to the consistent use of the Arm’s Length Principle in setting intra-group pricing for 
transactions between legal entities, and a process for periodic review of prices and 
results to confirm appropriate prices are in place or amended where necessary. This is 
crucial as group internal transactions tend to create most of the unclarity on whether an 
MNE is compliant with all rules. 

470  Tax authorities are typically reviewing taxes later than taxpayers. This may easily 
create some hesitation in the state tax authority’s understanding of tax treatment before 
the tax return is filed. Sometimes even tax regulation does not allow taxpayers to get 
clarification on how tax law should be interpreted. The Finnish application of global 
minimum tax (Pillar 2) is a good example of this (HE 77/2023 vp). 

471  Professional relationships will not ensure good, appropriate relationships with tax 
authorities. If tax authorities’ objectives are more fiscally-oriented, than in line with the 
principles of good administration, i.e. objective and not respecting the letter and 
purpose of the law, the outcome may be confusing. 
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decision-making, management structures and governance are put in place, giving a 
degree of autonomy to local or business unit organisation472. This kind of autonomy 
also encourages entrepreneurial behaviours in local management473. 

Central management has obligations to stakeholders, regulators, as well as 
national and regional governments to comply with internal and external standards 
and expectations. The MNE must therefore put in place robust controls and reporting 
obligations474 to confirm that obligations are met, or errors and shortcomings are 
identified and corrected475. The effectiveness of these controls is essential not only 
for the key stakeholders but also for the companies and businesses476. 

There is no standardised Tax Control Framework. Each MNE (or company) 
needs to develop a process that is consistent and aligned with the overall control 

 
 

472  Often operative decision-making refers to the approval of a specific material item, for 
example, investment, acquisition, or divestment. Approval gives operative 
management a mandate to proceed if the transaction makes sense when finally, all the 
details are known. In some companies, this mandate may be given early and, in some 
operations, very late depending on corporate and HQ local culture. Control-oriented 
cultures tend to give this approval late in the process whereas trust-based cultures give 
the approval earlier in the process. Operative mandate is however not necessarily at all 
a legal decision that needs to be made in a legal entity or entities prior to any actual 
transaction can be done. It is a method for a central organisation to ensure that all key 
aspects are considered, irrespective of whether they are done efficiently. It creates a 
control for corporate functions. Legal companies may even in some rare cases stop a 
transaction if the operative approval process has ignored some aspects. In that case, the 
proposal is, if needed, returned for a new review for operative approval. 

473  This promotes flexibility and responsiveness to business change, resulting in more 
effective commercial management and success. The entrepreneurial approach is in line 
with economic freedoms as taxpayers have the right to choose the best available method 
as the business structure. Control framework acts as a counter power to ensure that the 
entrepreneurial aspects are in compliance with regulation and that ethical, commercial, 
and operational standards are met, and that relevant national and local laws and 
regulations are respected and followed. 

474  The internal controls are a crucial part of tax governance to ensure that governance is 
effective. According to Jon Thompson, FRC Chief Executive, “Concentrating on box-
ticking compliance, at the expense of effective governance and reporting, is paying lip 
service to the spirit of the code and does a disservice to the interest of shareholders and 
wider stakeholders, including the public”, Financial Times, 9 January 2020. To avoid 
this and reach the target of tax governance, companies need to consider what is their 
governance and how they are monitoring the execution of their governance, see Enden 
& Klein, p. 5. 

475  This confirmation is crucial for the management itself, and also for shareholders putting 
pressure on MNEs’ tax behaviour, for tax authorities when assessing taxes, investors, 
and other stakeholders as it illustrates how serious an MNE actually is on this topic. 

476  If a company is found to have just box-ticking controls, it means that the company 
cannot rely on its own processes and is vulnerable to tax assessment in addition to that 
stakeholders cannot rely on the reports. It is crucial for responsible and sustainable 
operations to walk as they talk. 
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frameworks, the characteristics of the business operations, the level of central control 
over tax functions, and an assessment of risk. Tax control frameworks should cover 
all taxes including taxes borne and collected477.   
 An effective tax control framework can in the best case ensure that tax is a true 
business partner and thereby management within the MNE will have confidence478 
that: 

₋ The tax department operates within clearly defined constraints and 
does not implement or allow the implementation of tax structures, 
setups, or other arrangements that are not in line with company 
guidance, policy, principles, or relevant tax laws, i.e. request to 
change approach or ensure appropriate tax treatment479. 

 
 

477  A tax control framework could include: a) reference of tax ethical code of conduct 
within enterprise ethical standards or codes of conduct or a separate tax ethical code of 
conduct or similar commitment to comply with all relevant laws and make full 
disclosure to national tax administrations, b) Internal communication at all levels within 
the MNE of the tax strategy, policies, practices or other guidance documents to ensure 
that all decision makers and leaders within the enterprise are aware of tax policies and 
behavioural expectations, c) Identification of the owners of key tax processes within 
each business and location and clear and regular communication with those process 
owners to ensure that they are aware of the obligations of process ownership, d) Clear 
guidance for process owners, their managers and all individuals and teams performing 
operational and reporting tasks which have tax effects, e) Structured and repeated 
education for operational leaders, process owners and those responsible for performing 
tax tasks and reporting and f) A cascaded systematic reporting process requiring process 
owners to confirm relevant tasks have been completed correctly. See the complete list 
from EBTF Best Practices For Good Tax Governance, p. 18 (as stated in 2023). 

478  Taxpayers will be assessed on the poor behaviour of any part of the organisation. 
Therefore, the controls are so crucial to ensure that unwanted behaviour is eliminated 
as far as possible. This is contrary to what often can be seen on the tax authority side. 
Instead of strict internal controls tax authorities are emphasizing the obligation that 
every single civil servant has based on administrative regulation, for example in 
Finland. This is why a supervisor is not able to directly steer the decisions of a stand-
alone civil servant. This kind of self-control does not support equal treatment of 
taxpayers, creates complexities, and emphasizes an individual approach by tax 
authorities. As taxpayers, it makes even tax authorities partly vulnerable to reputational 
aspects. See for example “Lainkirjoittajan opas, Finlex. “. When shifting over to 
digitalised tax assessment, the obligations of civil servants and authorities are becoming 
complex. An angle of digitalisation that has not been considered at all in the BEPS 
project. 

479  Tax is not necessarily a showstopper as tax can be solved by paying the tax correctly. 
However, if tax becomes high, it may become a showstopper. Therefore, tax as a 
function needs to ensure that tax aspects are taken into account in the decision-making. 
The management will then decide whether to go ahead with the business or not to 
continue knowing the tax consequences and tax burden. 
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₋ Operational managers throughout the MNE are not able to put in 
place transactions or other arrangements that create tax or 
reputational risk 

₋ Compliance processes are robust and timely, ensuring that tax 
returns are correct, filings and payments are made on a timely basis 
and all interactions with tax administrations are subject to review 
and oversight.  

5.4.4 Risk assessment and mitigation 
As with any group process, internal audit and external audit should review controls 
and processes480. Controls are identifying only items that have or are about to be 
executed. In addition to this, MNEs should understand proactively what kind of risks 
they might have within their tax positions or processes. It should not be assumed that 
risk mitigation and review are exclusively the responsibility of internal or external 
auditors: successful control frameworks integrate reviews and assessments into 
routine management activities. Risk identification will bring available add-on to this. 

As part of the Tax Control Framework, tax-related risks of transactions or 
structures and risks originating from uncertainty over tax laws, their applicability to 
particular transactions, and their interpretation by tax administrations that have a 
significant element of tax effect will be assessed following relevant GAAP (IRFS/US 
GAAP) and reviewed by external auditors481.  This will be part of and augment the 
other managerial, transactional, and reporting reviews, which are undertaken 
ultimately for the benefit of the shareholders and other stakeholders of the parent 
company. 

 
 

480  This review will complement a range of processes operated by the tax department, 
finance, and other operational functions that will be carried out on a regular and routine 
basis to confirm business activities operate effectively, issues or malfunctions are 
identified and addressed, and controls are suitably adapted when business changes. 

481  This kind of risk identification is separate from proactive risk identification. It 
correlates more to risk mitigation within a transaction to support compliance with the 
law. 
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5.5 Tax transparency or stakeholder 
communication 

As I explained earlier, responsible tax management takes into account also other 
stakeholders than just investors and tax authorities482. The new paradigm is more 
going towards transparency483 where tax authorities do not have to request 
information or data, but data is automatically available for them through new 
reporting obligations. I would say that tax authorities have first now become a true 
stakeholder for tax management484. 

Additionally, tax authorities have become stakeholders for businesses together 
with investors, responsible businesses, including tax management, are recognising 
also important stakeholders, such as governments485, employees, and the societies 
where the businesses operate486. This creates a need for transparency for the 
businesses. Many of these stakeholders require more transparency but for different 
reasons. This is why I think it would be more logical to talk about stakeholder 
communication. 

When discussing with different stakeholders it is apparent that each of them 
wants transparency to ensure their specific targets and interests. The request for 
public country-by-country reporting is one of these requests. I think that we need to 
question the purpose of this common transparency trend, as one piece of information 
cannot fulfil the needs of all stakeholders. I’ll explain this with an example. 

Investors and even some credit rating agencies promote transparency to ensure 
that companies’, mostly MNEs’, tax management is sustainable, MNEs top 
management takes tax issues seriously, and that taxes are paid where they should be 

 
 

482  See for example B Team principles. Tax management has always considered 
shareholders as not the only stakeholder, but almost the only one. Communication with 
tax authorities has been related to shareholder interest in eliminating risks, i.e. seeking 
predictability. See also “A Blueprint for Responsible and Transparent Tax Behaviour” 
by CSR Europe and PwC Netherlands. 

483  Urpilainen 2017, Ehrke-Rabe (Zurich 2018). 
484  Tax authorities differ from the other stakeholders in one respect: tax authorities are 

capable of understanding tax technical information and they have their source and 
standard of information – tax returns. The transparency that is meant for other 
stakeholders may be helpful for tax authorities, but it may also be confusing. This is 
due to different reporting standards having also deeply different definitions for the same 
terms used for tax purposes. 

485  Companies need licenses to operate, so policymakers and decision-makers are 
important stakeholders. 

486  These stakeholders are closely connected to companies’ business in one way or another. 
Civil societies often promote the same interest as these stakeholders. 
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paid487. Civil societies are concerned about developing countries and these countries 
getting their fair share488. For that purpose information and data on tax havens and 
some KPIs are crucial for them. 

Tax authorities are interested in how income is allocated to their country and 
whether they are getting enough tax revenue. They are competing with their peers in 
other countries and tax authorities need mostly technical data for this purpose. Tax 
authorities rely on the law to protect their fiscal interests, a totally different aspect 
than civil societies489. 

As we can see, stakeholders need different kinds of information and data. This 
means that there is no one fit-for-all transparency in this respect. Information to 
investors is not necessarily informing tax authorities about what they need. Technical 
details may be misunderstood by civil societies or the information may be used for 
other purposes than what its purpose was. This creates a risk and would not be in 
line with taxpayers’ legal protection490. 

To respect taxpayers’ legal protection it would be crucial to identify what 
stakeholders actually need491 and whether information can be used reliably for other 
purposes. The purpose should be respected and thereby businesses should commit to 
delivering information492. 

Transparency has an angle from taxpayers’ legal protection point of view. 
Taxpayers should be able to trust that information delivered to tax authorities is used 
for the purpose it is collected. If information is used for other purposes than it was 

 
 

487  See for example Norges Bank Investments management guidelines Tax And 
Transparency Expectations Towards Companies. It is crucial to note though that tax 
governance and tax transparency are not the same topic. Being transparent will not 
convert tax management to being responsible, or having tax governance guidelines 
either. Having tax governance in place with transparency illustrates a commitment to 
responsible tax management and the possibility of assessing it. 

488  See for example Oxfam messages on inequality. 
489  Tax authorities do not take any position on the government spending or what is in fact 

fair and from whose angle. This is the only way to ensure predictable taxation. Claiming 
fair taxation is an open request that unfortunately can never actually be fulfilled. 

490  The taxpayer needs to be capable of understanding for what purpose the information is 
used and should be capable of either explaining or defending its position in the worst 
case. 

491  CSR Europe has made an effort to combine multiple unofficial standards and make an 
index of how taxpayers are behaving with respect to responsible behaviour and 
transparency, see https://taxindex.net/. 

492  Willingness would, at least to my mind, be better, if businesses would see that there is 
a benefit and they are treated fairly when delivering the information. 
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meant for, the reliability of tax authorities’ assessment becomes questionable493. This 
may easily lead to unnecessary processes.  

5.6 Conclusion 
Clarity, predictability, and certainty of a regulative framework are key factors for tax 
management to succeed. Tax organisation supports the business by managing the 
future, in other words trying to understand the key issues of business in the future 
and how they should be treated for tax purposes to assess the tax impacts of a 
business. If planning is done properly, compliance with rules should be easier. 

Tax organisations have faced multiple new challenges that they have not been 
used to. Public pressure on, not perhaps transparency for understanding, but the 
availability of details for assessment, official or unofficial is seen as a solution494. 
Managing tax assessment risks in different countries based on national and 
international tax regulations is complex due to conflicting interests. The new layers 
of information, that are not always perhaps necessary, but available, creates a 
complexity in itself in an environment where rules are changed in one way to reach 
some objective and available information may be misused to reach this objective495. 
Tax organisations can mitigate risk related to future tax assessment and public 

 
 

493  Seeking confirmation for a tax assessment based on information produced for another 
purpose, say marketing, is a delicate issue and should be utilised with care and attention. 
Further, if the information is used for some reason for criminal process purposes, 
fundamental rights such as self-incrimination may be violated. 

494  Tax authorities make always the official assessment based on the data and information 
categories that they consider sufficient for decision-making. Taxpayers may disagree 
on what is key information, but in good tax management tax authorities and businesses 
will discuss what is needed and what is not. Some civil societies make also assessments 
based on the targets and objectives they have and label taxpayers to be good or bad 
often based on narrow analysis of irrelevant details. This assessment is trickier for 
businesses to manage as different organisations have different objectives and no fixed 
rules, but rather an objective-based view or assessment. 

495  It appears that defined objectives are not the objectives the new regulation tackles. This 
leaves a gap that political decision-makers need to fill again resulting in no visibility 
going forward nor low predictability. As an example, I would mention the new BEPS 
project-based OECD transfer pricing rules with a look-through view to recognise value 
creation. It seems to be that it did not produce the tax revenue that was thought for 
developing or developed countries. Therefore, G20 initiated a global minimum tax. 
This will set a “global minimum level of taxation”, but it will not generate tax revenue 
for developing countries as the low taxed income would be taxed in the headquarters 
country. I think that this illustrates well how key policies, such as green transition, are 
not considered at all when discussing how the tax system should look like. Taxes are 
considered as in a separate silo and not as a consequence of business. Taxpayer’s legal 
protection is therefore ignored. 
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understanding by adopting the principles of responsible tax management496, but only 
to a certain extent. Legislators and tax authorities have a great responsibility in this 
respect also. It is the businesses’ right to expect clear and predictable regulation and 
responsible behaviour from at least tax authorities.  

 
 

496  Such as B Team principles. 
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6 Taxpayers’ fundamental rights as 
the first level of legal protection 

Traditionally studies on taxpayers’ legal rights are approached by analysing what is 
not acceptable for tax purposes, i.e. whether a taxpayer is misusing the legal 
framework to get beneficial tax treatment497. I approach the issue from another angle: 
when can the taxpayers’ rights be interfered with by less beneficial tax treatment? 
This approach does not release taxpayers from the obligation to pay tax but rather 
analyses the factors of how taxpayers can enjoy economic freedoms and how these 
freedoms should be considered in tax legislation to reach a balance between different 
interests. Finally, this takes us to consider how the fundamental legal framework sets 
borders not only for taxpayers but also for tax authorities.  

Economic freedoms offer entrepreneurial freedoms that create the first level of 
taxpayers’ legal protection reflecting even to other levels of protection. 

6.1 Responsible taxpayers’ and governments’ 
interests are not always in conflict 

Tax being a consequence of business seems to be a self-evident issue498. In other 
words, if there is no business activity, there is no tax. This is why taxes impact 

 
 

497  Beneficial tax treatment can be understood differently. Where the Swedish SAC (and 
the tax authority) seems to consider beneficial tax treatment to mean a choice between 
business models that create a smaller tax payment than another (see Swedish SAC 
2011) ECJ seems to consider artificiality and whether tax has been the driving force 
without any real substance (see the Danish cases). In case C-585/22 X BV the advocate 
general seems to have a slightly different approach going beyond the traditional 
economic freedom approach. ECJ itself seems to confirm the traditional approach, even 
the outcome was negative for X BV On the other hand, we can ask if there are any more 
tax-driven setups in a post-Pillar 2 environment. See also OECD 2019 art. par. 64. 

498  I think this conclusion has been almost a tradition. For example, Voipio concluded 
already in 1968 that the taxpayer has the right to choose the most beneficial solution 
even from a tax point of view (p. 278). Tax is therefore a consequence of the transaction 
itself, not that tax would steer the transaction, as it should not. Tikka considered in 1972 
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business considerations, not because taxes would be avoided, but because tax is an 
important financial factor499. Understanding this is important not only for business 
and tax planning500 but also when drafting tax laws501. In other words, responsible 
tax management502 has to start from business and then take into account its 
obligations to fund society503. Equally, the responsible legislator has to take into 

 
 

that tax can be assessed based on circumstances easily in most cases, but in more 
complex cases the outcome is not necessarily that straightforward (pp. 56–57). It is the 
business case that is assessed based on tax rules, tax assessment is done as there is a 
business transaction, not the other way round. Ossa confirms Voipio’s view in 2013 
(p. 17). Knuutinen (2012) considers that taxable income is created as an outcome of 
civil law transactions (p. 3). This aspect is crucial from a taxpayers’ legal protection 
point of view. If tax legislation is drafted based on purely fiscal interests, the effect on 
businesses may be unexpected. UN 2019 report considers that “in most countries there 
is a fundamental principle, explicit or implicit, that taxpayers are entitled to arrange 
their affairs to minimize their tax liability”, p. 12. 

499  Taxes have to be considered to understand the level of tax consequence and to allow 
every taxpayer the right to use the alternatives that the law allows taxpayers to use. I 
see tax considerations as a fundamental right that each taxpayer has, rather than an 
indication of tax avoidance. I have seen sometimes this kind of consideration by tax 
authorities especially in tax audit reports. More worrying, multiple peers have 
confirmed this approach. There seems to be a phenomenon where some tax authorities 
base their assessment on the possibility that business could have been arranged with a 
higher tax burden and as this option was not used, it illustrates tax avoidance purpose. 
I assume that this is however not the usual trend with tax authorities, but still clearly 
visible. 

500  Business planning considers what business to operate and how. Tax has an impact on 
this surprisingly often, not necessarily by creating a benefit, but an obstacle such as the 
Green Energy Directive to clean power production from a tax point of view. The 
directive sets requirements that conflict with traditional business setups and their tax 
treatment. This means that taxes will have an impact on business that tax planning, as 
one item, is targeting to remove. Tax optimisation is a different angle, where normally 
taxpayers’ tax position is aimed to be fully utilised, such as deferred tax assets. 

501  The steering effect of tax law is complex as it is difficult to estimate how tax 
adjustments impact business in reality. Businesses are so different that reactions may 
differ largely. Despite that, a responsibly behaving taxpayer must participate in public 
hearings to offer the legislator an opportunity to assess the views and react accordingly. 

502  Responsible tax management takes into account not only shareholders but also other 
stakeholders, such as financial investors, governments, employees, and environmental 
values, ibid. 

503  This means that tax management should consider the tax cost efficiency for the business 
as well as the importance of correct contribution to societies where the business is done. 
The two angles should not be seen only as two opposite ends of a scale, but rather to 
balance them both to allow business operations and finance government spending. This 
is in the end a question of values, measuring different aspects and interests, and making 
corporate choices more than a spirit of law issue. If a business makes far-reaching 
choices, it will find itself to be vulnerable to multiple risks. Tax is surely not the only 
risk. 
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account taxpayers’ rights to ensure full utilisation of legitimate business 
opportunities, i.e. in order not to create extensive taxation504.  

Adam Smith has formulated perhaps the most well-known principles for a tax 
system or taxation as such. His principles were built on four blocks: equality, 
certainty, convenience of payment, and economy of collection. Knuutinen notes that 
the principles of a good tax system vary depending on the researcher and concludes 
that a good tax system could be based on justice, legal certainty, and efficiency505. 
These components follow quite closely Adam Smith's principles. To me, this 
illustrates that the relationship between members of a state, taxpayers, and the state, 
should be in balance.  

Independently of how justice is understood506, the taxpayer has rights and legal 
expectations that are protected even against the financial interests of a state. The UN 

 
 

504  If legislative work is focusing heavily on tax impacts only, legislation may not meet the 
objectives set for it. For example, Dyreng, Hanlon & Maydew 2008 consider that a low 
effective cash tax rate may indicate aggressive tax planning. As I explained in the 
previous section, the effective tax rate is a far more complex indicator that would allow 
us to draw simplified conclusions from it as regards tax planning strategies. This 
conclusion is in line with Drake, Hamilton & Lusch’s 2020 conclusion that “declines 
in domestic firm GAAP ETRs are primarily a function of GAAP accounting rules for 
valuation allowance releases, rather than deliberate tax planning.” Another example is 
OECD’s Pillar 2 Blueprint 22 December 2021. Objectives for Pillar 2 were to ensure 
that all business income would be subject to a certain level of income tax. The blueprint 
proposed to assess taxation based on adjusted IFRS income in relation to adjusted taxes 
paid. This illustrates that the OECD had a poor understanding of IFRS accounting and 
effective tax rates. This is a weak starting point for responsible tax legislation. On the 
other hand, B Team principles (point 6, bteam.org) state that a responsible taxpayer 
should engage to develop tax regulation. Raising up unclarities or failures could be one 
way of implementing this. 

505  Knuutinen 2009, pp. 33–37. There are counterarguments. Tikka has promoted the idea 
of a neutral tax system, i.e. a tax system that would not have steering impacts. In reality, 
we can see many attempts to steer business through tax systems, such as R&D 
incentives, accelerated depreciation, as well as carbon and plastic taxes. Nevertheless, 
I see a problem in a tax system that has steering targets. As all operations are taxed 
based on the same rules, the impacts of this kind of steering are most of the time 
unknown. In other words, some taxpayers are treated more beneficially (or worse) than 
the objective was. Or what the expectation of policymakers was. This results often in 
corrections that repeat the same problem. 

506  Justice can be seen either through different measures, like equality, equity, capability 
to pay, or the public interest principle. In any case, there is an obligation to pay and a 
limit on how much should be paid, even though the limits may not always be clear. 
Knuutinen 2009 takes up that the interest principle (pp. 45–46), having its basis in the 
use of public services is the counter force for the ability to pay taxes. Knuutinen refers 
to a few researchers, such as Bird (2002), who consider that the ability to pay does not 
refer to corporations at all as corporations have a lot of money and therefore the ability 
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identifies this fundamental right by stating that it “allows taxpayers to engage in 
transactions or arrangements to reduce their tax payable” 507. This is why taxation in 
a constitutional state is based on laws and principles set in the legal system targeting 
a balanced and reliable tax law and application of it in line with the rule of law 
principle508. 

The legal system in a constitutional state sets obligations for taxpayers but offers 
taxpayers rights and protection on different levels in return. These different levels 
are on one hand separate, but on the other hand, closely connected to each other.   

6.2 Constitutional level as a foundation of 
taxpayers’ legal protection 

In Finland, such as in other European countries, government powers are based on 
three tiers: legislative power, power to implement the legislation, and independent 
courts509. This creates the basis for a constitutional state510 where the constitution 

 
 

to pay a lot of taxes. This approach does not take into account the purpose of the 
corporations, that is to operate a business that will require money rather than to pay 
taxes. In this respect, the B Team approach is more neutral in this respect. It considers 
that businesses should take taxes into account as a contribution based on the profits, 
they generate rather than just the amount of money they have. Tax contribution is a 
result of spending the money wisely and generating financial value to be contributed to 
different stakeholders. 

507  UN 2019 report concludes that this fundamental right gives taxpayers the right to tax 
avoidance. The UN raises the question of when the use of this fundamental right is 
unacceptable, p. 13. From a taxpayers’ legal protection point of view, this question is 
extreme as it in one way or another questions the fundamental freedom rights. As the 
point is however important I think that the question should rather be “when are the 
fundamental rights misused?” 

508  Efficient legal protection is part of a democratic society almost globally. It is also the 
basis for the EU convention on human rights (the so-called Rome convention) Articles 
6 and 13. Efficient legal protection is also one of three basis of rule of law principle. 
See. Wattel. p. 183. 

509  Shift of powers into the three basic components was defined by Montesquieu as well 
as Machiavelli, Locke, and Harrington already before Montesquieu. The role of the EU 
has an interesting angle in this respect. EU directives bind Member States and create 
rights for Member State citizens, but they need to be transposed into national 
legislation. This is specifically interesting as the EU has no direct power in the area of 
taxation (excluding VAT). The European Parliament is appointed through election, but 
not for taxation, which is a national measure. When the EU is proposing rather detailed 
substance related tax regulation, the basis for that should in this respect be well 
developed to fit into the idea of shifting powers into three blocks. 

510  Constitutional state (Ger. Rechtsstaat) is a central component of this study. 
Systematically constitution is the base building block for a constitutional state being 
more a consequence of than the reason for a constitutional state. Jyränki p 249 states 
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creates protection against the arbitrariness of administration and the execution of the 
law without predictability511. Protection created by the constitution is more stable 
than political trends as changing a constitution has developed approval limits512.  A 
constitution therefore creates the fundaments of a legal system, that legislative work, 
implementation of the legislation, and interpretation of the legislation have to 
respect. In other words, the constitution creates stability not necessarily by purely 
limiting taxing powers, but by steering them. 

If we consider that legislation reflects the morals and ethics of the majority of 
citizens, as the legislative work is based on democratically selected parliamentary 
work, constitutions then reflect the fundamental morals and ethics of a state513. These 

 
 

that a constitutional state includes six components: 1. The state is organised through 
legal rules, 2. Legality principle forcing governmental bodies and citizens to follow 
these rules, 3. Governmental bodies and authorities are bound to the constitution which 
is approved in a complicated order, 4. The legal position of an individual can be defined 
only by bodies that the individual can affect him -or herself, i.e. election, 5. The laws 
and rules are applied by independent courts and 6.Rights that an individual has are 
protected against both government and other individuals by the constitution.  

511  See Jyränki and also Vanistendael 2014. The importance of a constitution is a 
traditional and also permanent value. It was created to protect citizens from greedy 
kings. This need has not disappeared even currently strongly tax-focused interests can 
lead to greedy governments collecting extensive taxes. Tax laws and rules need to be 
assessed against constitutional rules. A good example of this is the global minimum tax 
rules that OECD has drafted. The outcome of the new tax is unknown, in other words, 
it may be that top-up tax will be paid when it was not expected to be paid and/or not 
paid as widely as it was expected. In drafting the new rules, the OECD has not included 
any wording for dispute resolution or a global ruling system, both crucial for legal 
certainty and predictability. All this may illustrate a new angle of the old challenge. 
Instead of a king collecting extensive taxes we have international bodies that initiate 
new tax regulations to ensure sufficient tax collection, but fail to understand and 
synchronise this to the extensive and complex regulative framework. 

512  Changing the constitution in Finland has to be passed and approved by two parliaments 
or alternatively to be supported by a 5/6 majority to be passed within one parliament. 
Kimmo Sasi claimed in the UTU International Tax Seminar 2018 that laws are 
essentially not limiting tax legislators. This is true but it is also somewhat generic. 
Legislators can always decide to create conflicting rules if they are proportional (valid 
reason, meeting objectives, and not going beyond the need) or have a sufficient majority 
in the parliament supporting the rule. The Finnish Constitutional Law Committee 
considered that confiscatory taxation is not allowed due to the protection of property 
(PeVL 97/2022 § 11). This would lead to the conclusion that constitutions steer 
legislators and that this steering power protects taxpayers from extensive taxation. 

513  As Fuller considers law represents the lowest level of morality that can be agreed. In 
other words, morality is aspiring, i.e. aims high in values and depends on personal 
views. That is why very detailed rules are difficult to agree upon. 
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fundamental values change slowly514. When considering taxation, the spirit of law, 
as well as morals and ethics are often brought into the discussion. Typically, in a 
case of tax avoidance515, that is for example locating operations in a country that has 
a lower tax rate, should be put in the fundamental framework516. Tax avoidance in 
this meaning is seen as legal, but not ethical517. Free movement of capital and 
freedom of establishment are seen as so fundamental that taxing rights are secondary 
to fiscal interests518, in other words, national taxation should not limit the functioning 
of the EU internal market by discriminating taxpayer from another Member State.  

 
 

514  This kind of fundamentality is the reason they are also protected. The values of 
individuals may change and are changing in the current society, but the fundamental 
values are changing slowly. This can be seen for example in the reactions to geopolitical 
changes in 2022 that impacted attitudes and values in the short term. In the long term, 
when the situation calms down, we most likely will see some changes in international 
human rights treaties, but not as extensive as one could think and see when the crisis is 
at its worst. 

515  Tax avoidance is understood as a legally justified transaction that could have resulted 
in a higher tax burden in a case structured differently. Tax avoidance is raised often if 
operations are located outside headquarters or industrial operations. There is therefore 
a clear difference between tax avoidance and tax evasion even though for example in 
the Finnish language same term is used for both purposes. 

516  Often the reference to ethics and morals in this sense illustrates more the different 
understanding of personal views on ethics and morals with the law. In Fuller’s context, 
high moral value is compared with the lowest agreeable moral value. This is why tax 
has to be based on law, to be included in the constitutional state as Jyränki defines it. 
Reference to the spirit of the law, which is a secondary source of interpretation, may 
illustrate merely that the law has not succeeded in defining the regulative target 
properly. Again, predictability will disappear if the spirit of the law is given too much 
weight. It, however, illustrates the importance of the legislative process as taxpayers’ 
legal protection as the legislative process should manage to catch up key issues into the 
legislation for predictability purposes. 

517  The challenge of this discussion is often that the non-ethical aspect is connected to 
fairness, especially in comparison to other taxpayers, often individuals. As especially 
income tax is based on profits, the tax burden is a combination of all business 
circumstances, accounting, and tax rules. Often the ethical view ignores this 
completely. 

518  Availability of EU freedoms, such as free movement of capital and freedom of 
establishment are efficient only if the restriction involves EU law to the matter. Further, 
the ECJ stated in case C-31/11 Scheunemann vs. Finanzamt Bremerhaven, para. 23 that 
“[...] it should be noted that, according to settled case-law, national legislation which is 
intended to apply only to shareholdings enabling the holder to exert a definite influence 
over a company’s decisions and determine its activities is covered by the Treaty 
provisions on freedom of establishment. On the other hand, national provisions which 
apply to shareholdings acquired solely with the intention of making a financial 
investment, with no intention of influencing the management and control of the 
undertaking, must be examined exclusively in the light of the free movement of 
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Denying these fundamental rights raises interesting factors, views, and aspects. 
Basically, the OECD’s BEPS projects519 were both going at least partly beyond tax 
avoidance interfering with fundamental freedom rights520. Meanwhile, BEPS 1 was 
targeting to eliminate losses on corporate income taxes that “arise from a variety of 
causes, including aggressive tax planning by some multinational enterprises 
(MNEs), the interaction of domestic tax rules, lack of transparency and coordination 
between tax administrations, limited country enforcement resources and harmful tax 
practices”521, BEPS 2 was something else522. I would rather state that BEPS 2 is an 
exercise to fulfil the expectations gap that BEPS 1 created523. Andersson considered 
already in 2017 that BEPS 1 rules may create another kind of change to tax basis and 

 
 

capital.” The ECJ has confirmed in case C-307/97 Saint Gobain, para. 35, case C-
446/03 Marks & Spencer, para. 30, and case C-471/04 Keller Holding, para. 29 the 
concept of establishment within the meaning of the Treaty and that this right is “a very 
broad one, allowing a Community national to participate, on a stable and continuous 
basis, in the economic life of a Member State other than his State of origin and to profit 
therefrom”, see case C-386/04 Centro di Musicologia Walter Stauffer v Finanzamt 
München für Körperschaften, para. 18. 

519  BEPS 1 that was reported in 2015 and BEPS 2 consisting of Pillar 1 and 2 was reported 
in November 2021. 

520  The objectives strongly referred to base erosion and profit shifting, but some 
measurements in some rules did not refer to actual base erosion and profit shifting at 
all, but rather to normal business. Interest deduction limitations are a good example of 
this. Interest deduction limitation (the so-called SAAR rule) refers to financial 
performance, not to profit shifting at all, ibid. See also Knuutinen 2020, pp. 53–54.  

521  BEPS 2015 report Explanatory statement paragraph 2 on page 4. Especially the 
reference to “some taxpayers” is critical. Changing tax treatment to focus on “some 
taxpayers” will automatically impact also those taxpayers and their businesses, that 
have been operating in a fully justified way. This means that the legislator should be 
extra cautious to ensure that only the set objective is met, nothing more. 

522  BEPS 2, Pillars 1 and 2, in 2021 forewords (p. 3) stated that “there was still one of the 
key outstanding BEPS issues – to address the tax challenges arising from the 
digitalisation of the economy, – remained unsolved.” This seems to be referring to 
transfer pricing challenges for the new digital business. The definition of value creation 
is complex and very different than in traditional international business. Neither Pillar 1 
nor Pillar 2 finally touched on the taxation of the digital economy at all, but rather 
targeted extra-large MNEs (Pillar 1) and MNEs (Pillar 2) regardless if the operations 
are digital or not. 

523  It appears to me that policymakers expected a rapid increase in fiscal income after 
launching BEPS 1, which was not the case as it takes some time to implement the new 
rules, or that the BEPS 1 outcome was not in line with the expectations set for BEPS 1. 
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work opportunities than what is expected524.  BEPS 2 would in fact tax profits based 
on another basis than where the operation and profit was created525.   

After all the BEPS 1 actions focusing on base erosion and profit shifting, BEPS 
2 focused on the minimum level of taxation. The EU implemented BEPS 1 rules 
partly by ATAD, i.e. the Anti-Tax Avoidance Directive. The ECJ has slightly 
sharpened its judgment in the Danish cases by stating that transactions being 
executed solely or almost solely for tax reasons can be a justification to interfere with 
EU freedom rights. “Solely or almost solely” refers to a strong tax benefit and in this 
context not belonging to the EU’s legal system and objectives to create that kind of 
benefit. By giving a directive on minimum tax EU has in essence changed this legal 
pattern. A tax benefit is not any more a reason to deny a tax benefit as sufficient 
taxation will be ensured by minimum tax526. This is where the EU is interfering with 
national constitutional aspects. By doing this the issue may be bounced back as an 
EU law matter. I will come back to this point later. 

Taxpayers’ rights are based on the principles of a constitutional state. These, 
mostly economic, freedoms create protection for taxpayers against excessive 
taxation. If tax rules are not seen to reflect ethical and moral understanding, they can 
be changed through governmental proposed parliamentary legislative work within 
the set fundamental framework527. Constitutional rules create normally a framework 

 
 

524  Krister Andersson 2017 considered that multinationals did not necessarily bring back 
operations from low-taxed countries (if they had been moved), but moved even more 
true operations there. If this were the case, they exercised their freedom rights, which 
is seen as targeted activity. Meanwhile, BEPS action plans were needed to update the 
tax regulation, but the sensitivities were not necessarily understood nor considered in 
the speedy process. This illustrates well that tax is not driving business, but it can steer 
business in good and bad. Responsible tax management tries to eliminate the bad and 
ensure the legitimate good. 

525  See for example Mason, p. 473. The question could be also raised whether the BEPS 
projects actually aimed to transfer business between countries for fiscal reasons, 
compare Krister Andersson. 

526  This conclusion is valid of course only in the case of income taxes and in cases when 
the taxpayer is subject to minimum tax. Even though no minimum tax would be levied, 
the legal form and tax treatment should be respected. Low taxation would in that case 
be within the purpose of tax law. 

527  This is challenging in situations where the legislation is drafted globally by the OECD 
or on the EU level by the European Commission to a level with very little space to 
adjust. These bodies do not take into account national aspects even though they touch 
the national fiscal basis in multiple different ways. This means that the OECD and the 
EU are dictating how tax laws should be without actually exercising the necessary 
legislative process steps in line with what the legislator with constitutional power has, 
and should have. 
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for tax legislation within which to set taxation rules, which are missing from the 
international legislative process528. 

6.2.1 Constitutional steering tax legislative work from 
taxpayers’ legal protection perspective – A Finnish 
view 

The constitution is a fundamental building block for our legislation and legislative 
system. Legislation may react sometimes slowly to new phenomena and megatrends, 
but for a good reason. The threshold to speedy legislative changes, whether in the 
case of a new law or material adjustment of existing law, needs to fit in a well-
defined existing framework to allow if not all, but at least most of the aspects related 
to the issue to be considered. Each law must meet its objectives529. 

 
 

528  There is a tension between national tax legislation and OECD / EU regulation, norms, 
or other forms of “binding” guidance. Tension is created by the “global” rates that may 
have negative national impacts and that a national legislator would never draft. The 
fundamental policy decision is made outside the national parliamentary process and the 
regular legislative process as defined for example in 8 § of the Finnish Constitution. 
This means that national facts and circumstances are not properly analysed at all as the 
“global” regulators are not pointing out winners or losers. 

529  When talking about objectives, we often mean the ultimate purpose of the law. 
Hultqvist 2018 considered that the true spirit of the law is difficult to define or know as 
it would go to the personal level of what was the target of the majority of members in 
the parliament when dealing with the law and voting for it. The objective or the purpose 
of the law however should be however known. The objective and spirit of the law 
become even more complex when the legislator and parliament finally decide the law 
that is outcome of a regulation set by a body that is not part of the legislative process. 
If we take the so-called Pillar 2 as an example, it is hardly an overstatement to say that 
legislators have a very thin understanding of the set of rules they were deciding. The 
objectives stated by the OECD are understandable and easy to agree on, but the 
regulation itself is not connected to the objective. This illustrates not only the weakness 
of “the spirit of the law” as a guiding rule to be weak and hardly fair, but also the 
importance of a proper legislative process. Specifically, the Finnish Constitutional Law 
Committee referred to the objective of the law and the importance of impact 
assessments in its statement 97/2022 § 7: ”Hallituksen esitys ei siten ainakaan 
välittömästi sellaisenaan vaikuta toteuttavan asetuksen mukaista tavoitetta. 
Perustuslakivaliokunnan mielestä ehdotettu verolaiksi varsin poikkeuksellinen 
järjestely edellyttäisi tuekseen myös huomattavasti nyt esitettyä seikkaperäisempää 
vaikutusarviointia”. The Constitutional Law Committee considered that the proposed 
law does not reach the set objectives, i.e. lowering power prices and would require more 
thorough impact assessment. 
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The alignment of objectives should be measured against freedom rights and 
formal legislative process530. As the parliamentary process may, if so is appropriately 
decided on, infringe taxpayers’ fundamental rights for the benefit of fiscal interests, 
proportionality of the decision should be measured531. In other words, that 
infringement is justified when rules meet the objectives, the rules are not going 
beyond what is required, and the law is approved by the required majority. Even the 
equality aspects should be measured in the legislative process532. In this case, the 
economic freedoms are not limited more than necessary533. 

Each law should be aligned with the constitutional rules. Constitutions should be 
respected to ensure protection against momentary political pressure and arbitrary 
decisions534. Stability's function is protection. 

6.2.1.1 Preparatory legislative process – An important reflection of the 
constitutional framework 

Preparatory works for legislation are crucial from taxpayers’ protection point of 
view. Preparatory works should not only define the objective of the law but also 
ensure that this objective does not violate the taxpayers’ rights535. Impact assessment 
and public hearings as part of legislative process offer the basis for measuring the 
proportionality of the proposed law536.  

 
 

530  In other words, the legislative process is dependent on what kind of process and majority 
is required. If the objective is in clear conflict with fundamental rights, the legislative 
process and the majority requirements for decision-making should be adapted 
accordingly. This is a typical example of the pre-control in the legislative process. 

531  See for example Finnish Constitutional Law Committee statement PeVL 54/2022: 
“Yhdenvertaisuudesta poikkeamista perustelevan yhteiskunnallisen intressin ja 
poikkeamisen merkittävyyden on oltava keskenään oikeasuhtaisia”. See also PeVL 
97/2022, § 22. Proportionality was considered even in statement PeVL 9/2023. 

532  Violation of equal treatment should also be proportional; ibid. Constitutional steering 
includes elements of proportionality principle. 

533  Tax is not becoming a driving force for business. This could be the case if tax becomes 
an extensive cost and creates an obstacle. From an economic freedom point of view 
intensive, i.e. aggressive tax collection is equally bad to aggressive tax planning. 

534  Vanistendael 2011 and 2014 considers that constitutions are in place to protect 
taxpayers from arbitrary government actions. This function has stayed the same since 
the Magna Carta. 

535  Primarily, only natural persons have constitutional rights at least in Finland. Also, legal 
persons can have constitutional rights, though more limited depending on the nature of 
the issue and the size of the taxpayer, see PeVL 97/2022 § 13. Taking into account even 
EU law economic freedoms are included. 

536  Preparation of tax laws is currently done on multiple levels. The European Commission 
drafts directives that intend to harmonise tax laws to a certain extent. As the European 
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Clarity of the rule is also possible when the impacts are known. Even relation to 
other laws and especially constitutional aspects can be considered well. Tax laws, or 
any other law, should not force taxpayers to be in non-compliance due to conflicting 
rules537. Well-balanced and planned preparatory process is crucial for taxpayers’ 
rights as for well-working law and the functioning of the legal state. 

In countries where there is no actual post-control for legislation, parliamentary 
work creates an important control. Countries like Finland and Sweden538 have 
constitutional committees that should review law proposals from a constitutional 
point of view. The efficiency of this process depends, of course, on how high a 
threshold different committees and boards in the parliament have referring the 
proposal to the constitutional committee539. Further, the efficiency of this pre-control 
depends on how well the comments are considered and implemented540.  

6.2.1.2 Constitutional post-control in Finland 

The threshold to apply 106 § of the Finnish Constitution is high. Påhlsson states that 
this is due to the abstract nature and common language of the constitution541. Courts 
have hardly used this possibility that is offered in the Finnish constitution. This can 

 
 

Commission stipulates the main outlines of the rules leaving very narrow legislative 
room for Member States, the preparation of directives has also become a crucial issue. 
Unfortunately, the quality of European Commission preparation is questionable. This 
is understandable as the EU has no taxing powers nor a process to draft tax legislation. 
Typically, directives touching on taxes have left enough space for Member States to 
manoeuvre their legislation within the constitutional limits. Urgency and lack of actual 
impact assessment are unfortunately common features of European Commission work. 
Good examples are ATAD (the Anti-Tax-Avoidance Directive), DST / DAT (digital 
service tax or digital advertising tax), and global minimum tax, where urgency and 
political pressure were the main methods of progress and implementation. 

537  See for example Fuller. 
538  Finland and Sweden have constitutional committees but no constitutional court. 
539  See for example Myrsky 2012. It is also crucial how the Constitutional Law 

Committee’s comments are taken into account. The more there are law proposals, the 
less the Constitutional Law Committee has resources to analyse and comment. 
Lehtonen considers that the Constitutional Law Committee’s enforcement is somewhat 
weak. See also Bentley 2007. 

540  Compare for example Lehtonen. He considers that comments from the Constitutional 
Law Committee of the Finnish Parliament are not respected properly, and often if 
adjustments are made to the law, they are not controlled any more later. My view is 
that, currently, the volume of legislative work is an obstacle to well-performed 
preparation, which in turn underestimates taxpayers’ rights. See also Bentley 2007 and 
Hultqvist 2014. 

541  Påhlsson 2007, pp. 65–66. The constitution is applied to a wide range of topics. This 
makes the constitution more a statement of fundamental principle than clear guidance 
in a specific case. See also, Hettne p. 18, and Vanistendael 2014, p. 29. 
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be understood as a high threshold for courts to utilise their mandate under 106 § of 
the Constitution as courts respect the authority and role that the constitutional 
parliamentary committee has when executing the pre-control of legislation542. This 
is how the parliamentary powers are not shifted from the parliament to the courts543. 

Transferring the preparatory powers from the government to tax authorities or 
other bodies can be problematic544. The main challenge, in this case, is the lack of 
segregation between fiscal and private interest and measurement of proportionality545. 
As considered already earlier, the same complexity and challenges from constitutional 
and taxpayer legal protection points of view exist, when for example the OECD or the 
EU has drafted tax rules546. In case tax authorities have too much of a role in drafting 
legislation, the challenge is at the heart of the legislative process.  

 
 

542  Påhlsson 2007, pp. 65–66. This may easily lead to a circular consideration. The fact 
that courts have used their powers based on 106 § of the Finnish Constitution is 
presented as a well performed pre-control. A high threshold on the other hand prohibits 
courts from measuring laws in relation to the constitution efficiently. Meanwhile, the 
Finnish courts are reluctant to take on the role of lawmaker, which illustrates the 
softness of taxpayers’ legal protection in case pre-control has failed. 

543  Tikka 2003. This statement illustrates well the allocation of democratic powers, see 
Jyränki. On the other hand, the same should apply to tax authorities. Tax authorities, 
having the role of implementing the tax legislation, should not have any legislative 
powers. For example, in the case of the Trace system in consideration of withholding 
tax on dividends tax authorities’ guidelines for banks and listed companies go far 
beyond what the law requires and what is possible in a process with large volumes. It 
can be argued that at least some parts of Finnish tax authorities’ guidance should have 
been included in the law itself. 

544  The legislative initiative is at least partly shifted from the law-making body to the 
executing body. In other words, the authority implementing the rules drafts the 
underlying proposal and later is requested to deliver a statement of the law proposal, 
shifting to a certain extent governmental legislative work from the government and the 
parliament to tax authorities. 

545  Especially tax authorities create a challenge: their focus is purely on the consequence, 
i.e. tax, not how it impacts the business or what the driving business requires. Tax 
authorities are tax assessment experts, not business experts. Meanwhile balance and 
neutrality require that the business environment be included in tax authorities’ work. A 
good example is that managing risk is often not seen as a real business reason as “the 
risk has not been realised”. However, for businesses especially a risk with high impact 
event with a low likelihood creates a reason to take steps to mitigate the risk. The higher 
the risk, the lower the threshold to take action to mitigate it. 

546  In the case of the OECD or the EU, the challenge is that they may have equal-looking 
processes, such as a public hearing on the international level as a legislator would have 
for national purposes. The challenge is that the legal framework for these process 
components is not the same, not even from a purpose point of view. For the EU or the 
OECD, the question is often about policy-type statements rather than a specific rule on 
the national level setting rules for governments rather than taxpayers. In the case of the 
OECD, the rules are more of a guidance or a political statement by nature. 
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When considering the powers of a Finnish court, the court never the less has in 
stand-alone cases the possibility to execute post-control of a law in concrete terms. 
The conflict between the existing law and the constitution must be obvious547. Even 
though the threshold for post-control is high, the importance of the fundamental 
principles, often verified, confirmed by, and connected to the constitution, is 
apparent. This can be seen for example based on Tikka in the fact that if the court is 
using its right to post-control, it should take into account the equality principle548. I 
see that the high threshold on the post-control, when aligning law with the 
constitution, underlines the importance of the existing pre-control as regards 
taxpayers’ rights549. Pre-control does not necessarily replace true post-control550. 

6.2.1.3 Failure in process 

Consequences for taxpayers may be severe in case the legislative process fails. If no 
post-control exists, the taxpayers’ possibility to enforce their rights is soft and the 
means are extraordinary. An example concerning the Swedish hydropower real 
estate tax could illustrate the importance of this issue.  

Swedish real estate taxation is based on the valuation of the property at fair 
market value as well as on a tax rate. Valuation of the property (in brief) is 
normally based on transactions between unrelated parties or if no sufficient 
transactions are identified on a technical valuation. Value of power plants is 
based on a valuation calculation including several factors such as volume 
and power price produced in a historical six-year period. The common real 

 
 

547  Meanwhile, the courts have an extremely high threshold to apply this rule but the tax 
authorities do not have this right, not necessarily the interest either.  

548  Tikka 2003. Also, the proportionality principle has to be considered. This is a complex 
topic to a court that usually takes a position of how law should be interpreted rather 
than making a statement on whether the law actually has been drafted in line with the 
constitution. I see the judges as having a challenge to take this decision without 
considering that they are interfering with the legislative powers. 

549  The 2022 revenue cap is a good example of the importance of proper pre-control. In the 
case PeVL 9/2023, the Constitutional Law Committee commented specifically on the 
poor preparations. 

550  In this respect the current threshold for post-control in a regular court is most likely too 
high. It is understandable that the regular courts, i.e. non-constitutional courts, have 
difficulties in assessing legislation from a constitutional point of view within their 
regular mandate. See for example Finnish SAC 2016:180. The conclusion is that 106 § 
of the Finnish Constitution can be applied only in case the conflict with the constitution 
cannot be solved through constitutional interpretation. 
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estate tax rate is 0.5%, while it is 0.2% for wind power plants, and 2.8% for 
hydropower plants551. 

Increased real estate tax rate for hydropower was argued by offsetting a 
shortfall in the Swedish budget arising from the removal from small 
companies of the obligation to have an auditor 552 and tax away the “high 
profits” allegedly (and in any case legitimately) derived by hydropower 
producers partly from the operation of the EU emissions trading regime553. 
The real estate tax rate for hydropower was higher than the tax rate for other 
power producers. 

Property tax does not reflect changing profitability but the taxes are 
based on the value of the property. The fact that the Swedish real estate tax 
valuation method for taxing hydropower takes into account power price for 
historical six-year periods, does not convert real estate tax to reflect 
profitability. It is not a tax that would, by its purpose either, tax profits.554. 
The question is if the set target can be reached by increasing real estate tax 
for one production form, and would it impact fundamental rights?  

 
 

551  Real Estate Tax Assessment Law of 1979:1152. The rates of real estate taxation are laid 
down in the Swedish Real Estate Tax Act; Law 1984:1052, as amended. Prior to 1 
January 2006, the real estate tax on all electricity producers was imposed at the 0.5% 
standard rate for industrial buildings. The rate of real estate tax for nuclear and bio- and 
fossil-fuelled producers has remained constant at the standard rate, i.e., 0.5%. The rate 
of tax for wind power was reduced from the standard rate to 0.2% from the 2008 tax 
assessment year (amending Law of 4 July 2006, SFS 2006:1008). The rate of tax 
applied to hydropower producers was progressively increased from 2007 until 2012: 1) 
for the 2007 tax assessment year the rate was 1.2% (amending Law of 13 January 2006, 
SFS 2006:3). Simultaneously a temporary law was enacted stipulating the rate of 1.7% 
(law 13 January 2006, SFS 2006:2.). 2) for the 2009 assessment years the rate was 1.7% 
(amending Law of 28 December 2007, SFS 2007/1417). Simultaneously the temporary 
law was amended stipulating the rate of 2.2% (amending law 28 December 2007, SFS 
2007:1421) and 3) for the 2012 assessment year the rate was 2.8% (amending Law of 
6 July 2010, SFS 2010:773). In June 2016 the Swedish government announced that it 
intended to gradually reduce the estate tax on hydropower down to the 0.5% standard 
rate over four years beginning in 2017 (Government bill 2016/17:142). 

552  Government bill 2009/10:206, p. 7. 
553  Government bill 2007/08:11, p. 53 
554  Even in the case of hydropower production, business operations profitability is 

dependent on other factors than real estate value. It depends on currency risks, power 
prices in the market, weather conditions, bad debt risks, and political risks. This means 
that power price cannot be the main driver for real estate valuation as power price 
should cover also other than real estate tax-related risks. 
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In Sweden555 spot prices reduced from the top year 2010556 to less than 
half of that in 2015557. At the same time, the real estate tax burden for 
hydropower production increased due to higher tax rates as well as the impact 
of the valuation of fair market value558. The low profitability of hydropower 
production, caused by high real estate tax and low power prices, impacts the 
capability to make investments into maintaining the capacity or to make new 
investments559.  

The impacts of the real estate tax were different than expected. Questions that 
can be raised, such as if there is a component of state aid in the higher tax rate for 
hydropower, are all producers treated equally, or if the property tax is arbitrary by 
nature, are legitimate questions. My understanding is that these aspects were never 
considered when drafting the law. 

Another example could be the EU ATA directive-based interest deduction 
rules560. These rules were presented as harmonised EU-level rules limiting interest 
deduction in order to limit aggressive tax planning and base erosion on the Member 
State level. Rules present minimum level rules leaving each EU Member State an 
option to consider what level of taxable EBITDA is the limit561. In addition to that, 

 
 

555  Power prices are set in the power exchange NordPool by areas, where Sweden consists 
of two areas (area prices). 

556  2010 spot price 543 SEK / MWh. 
557  2015 spot price 202 SEK / MWh. 
558  Fair market value of hydropower in 2015 was based on high price years from past years. 

Tax burden was almost doubled compared with the high price year 2010. Most of the 
hydropower production was loss-making in 2015 due to high real estate tax, the tax 
being the highest cost for the operations. Fortum Sverige AB facts based on 
Administrative Court in Stockholm 30 June 2017. 

559  Svensk Energi statement: “For hydropower, the higher taxable values will have a severe 
impact. The property tax for 2012 at a tax rate of 2.8% amounted to around SEK 4 
billion. With the new taxable values in 2013 and the same tax rate, this amount will be 
pushed up to SEK 6 billion. This is equal to approximately SEK 0.09 per kWh in 
property tax on hydropower as of 2013. The sharp increase will act as a disincentive 
for investments in hydropower”. (The Electricity Year 2012, p. 13). The Swedish 
Energy Agency explained in its submissions on Parliament Bill 2009/10:206: “The 
price of electricity will be affected in the medium to long-term since reinvestments and 
investments in new generation may become unprofitable or be deferred.” (on p. 8)”. 

560  Council Directive (EU) 2016/1164 Article 4. The directive binds the Member States, 
which have to transpose the piece of legislation into national law. 

561  Directive states that a maximum of 30% of taxable EBITDA can be deductible. The 
directive gives Member States some alternatives for exemptions in certain defined 
cases. The rule does not create the same tax treatment across the EU, just the same 
minimum layout with measures not reflecting tax planning. 
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the directive gives each Member State the option to use some carve-outs or 
exemptions562. 

When implementing these rules in line with Member States’ obligations to 
national law each EU Member State has limited room to adopt the rules for local 
purposes. In other words, to adopt the directive to fit national circumstances and 
constitutions. For example, Finnish nuclear and hydropower producers are hit by the 
rule due to historical and structural reasons563. The legislative process did not take 
this kind of national circumstances into account in the preparatory work564 of the 
directive. The Finnish government had limited, if any possibility to adjust the new 
rules to solve the problem on the national level565. 

These examples illustrate that pre-control and sufficient qualitative preparation 
of the law considering even underlying key business factors is important for 
taxpayers’ rights. In case the pre-control fails and if the threshold for questioning 
constitutional aspects is high, the taxpayer is most likely set in a difficult position as 
the question has not been considered in the legislative work properly. This takes us 
to consider the first level of taxpayers’ protection, the freedom rights. 

6.2.2 Freedom rights limiting taxing powers through the 
steering impact 

As in most of the European countries, freedom rights are defined also in the Finnish 
constitution ensuring these rights in the Finnish territory. As the fundamental rights, 
including economic freedom rights, are primary law, i.e. they are based on law and 
legislation, authorities and courts have to take them into consideration when 

 
 

562  Knuutinen 2020 classifies this rule to be a so-called SAAR, a special anti-avoidance 
rule. 

563  The so-called Mankala principle is commonly used in nuclear and hydropower 
operations. This setup allows multiple investors to join forces to make a capital-
intensive investment. 

564  No true public hearing was arranged on the EU level, nor any actual impact assessment. 
The EU Commission did not know in actual terms the true consequences. As the 
regulative process focused more on BEPS impacts, the relation of the proportional 
measures to normal business was not taken into account properly. This is illustrated 
well as the problem becomes real when the interest rates have increased after a record-
low period of interest. Equally, low profitability has an impact on the capability to 
deduct interest. 

565  Note, perhaps not strictly in line with the wording. The challenge is that the Mankala 
principle, though with a very long-term tradition, even a legally binding principle, 
which is not defined in law, but is confirmed by long term tradition. This means that a 
more dynamic interpretation of interest deduction rule in line with the Mankala 
principle itself should have been implemented in the legislative process. 
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fulfilling their duties566. This applies to all authorities and courts, even when 
considering tax. 

The second aspect of constitutional protection is created by the way taxes have 
to be regulated. Based on 81 § of the Finnish Constitution, taxes have to be based on 
law. Taxpayers’ right to choose the best option is protected as well as how the tax 
burden on the business is defined. In other words, taxpayers should be capable of 
assessing tax consequences on the best-chosen business model. 

When compared with fundamental legal principles, we can find here the main 
difference: freedom rights, i.e. business considerations, have to be considered when 
authorities and courts are using their powers defined by the law. Meanwhile567, legal 
principles do not have direct legal enforcement to authorities and courts568. Even 
freedom rights are somewhat abstract in their expression, which results in a soft 
nature of the law, although the law can be fairly enforceable when considering from 
a steering impact point of view and applied in a stand-alone case569. Nevertheless, I 
consider that they should not be ignored when assessing taxation570. However, the 

 
 

566  This aspect takes us back to the question of the high threshold for post-control of 
constitutional aspects. Even though authorities theoretically have an obligation for post-
control in Finland, the quality of post-control is not unified due to the diversity of 
authorities and the high threshold transferring the case to higher courts on top of the 
high threshold on constitutional questions. 

567  This is what the Finnish SAC is doing when utilising constitutional interpretation of tax 
law. Business reasons illustrate that there were multiple objectives in the case in 
addition to tax considerations, see for example SAC 2017:78. The challenge may be 
that taxpayers are not clear enough with their business reasons or that the tax authorities 
see merely the taxable business reasons. 

568  Zalasinski, p. 305. Fundamental legal principles still give guidance in a conflict 
situation on how to solve an issue. They support courts in their decision-making but do 
not have the same enforcement as primary law-based freedom rights. 

569  With steering impact, I refer to constitutional interpretation. 
570  See for example SAC 2014:119, SAC 2018:173. These decisions consider transfer 

pricing and the so-called re-characterisation that Finnish tax authorities have used. The 
Supreme Administrative Court has clearly stated, that transfer pricing rules do not give 
tax authorities the right to re-characterise the legal form of a transaction or business 
model for transfer pricing purposes. The legal form and the choices taxpayers have 
made should be respected. Further, the Helsinki Administrative Court confirmed this 
view in its decision 29.12.2017 17/0979/4, where it stated that assessing pricing based 
on functions performed and risks assumed may result in adjustment of transfer pricing, 
but does not mean that the underlying transactions would be re-characterised. My 
conclusion of these decisions is that tax authorities need to respect taxpayers’ right to 
arrange their business optimally. Tax authorities may only assess if the taxpayer has set 
the terms at arm's length. See also SAC 2018:166. 
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Finnish system does not allow the whole law to be challenged due to a legislative 
error underlining the importance of pre-control571. 

Fundamental rights have been developed and created over a long period of time. 
This illustrates their stable and consistent nature. Fundamental rights, which 
Karapuu defines to be secured by constitution572, are limiting the state's right to tax 
its members as taxation interferes with freedom rights. As I have said already earlier, 
this infringement is justified573 but as all infringements, it should be proportional. 
Proportionality should be measured both when drafting the legislation and when 
assessing taxes to ensure justified the infringement and taxpayers’ economic 
freedoms574.  

As considered earlier, especially an MNE has rather soft constitutional protection 
in Finland. The protection exists, but it is limited. As Finland is a Member State, the 
EU law protection is reaching even the Finnish MNEs. EU law creates an additional 
fundamental protection for taxpayers as taxpayers can refer to EU law in relation to 
their freedom rights. 

6.3 EU law and freedom rights 
EU’s core “idea” is to ensure the functioning of the EU’s internal market. The four 
fundamental freedoms aim to ensure that there would be no limitations for people, 
capital, and business within the EU internal market. This creates the EU-related 
freedom rights dealt with within this paragraph. They are EU-wide freedom rights 
binding governments. They offer taxpayers a second, but not secondary, level of 
freedom rights in addition to national freedom rights575.  

 
 

571  Members of parliament often defend the strength of pre-control and the court type of 
approach the Constitutional Law Committee has. A wider reflection on the quality of 
the legislative process and the functioning of pre-control could change the view. 

572  Karapuu 2011. There is therefore a difference between normal legal rights and 
fundamental rights. Rights (and obligations) may be based on the law being more 
volatile, but fundamental rights are based on the constitution and are to be respected by 
laws. 

573  Tax needs to be collected to finance the legal framework that can ensure the 
constitutional freedom rights, ibid. 

574  For example, the German constitutional court bases its decisions on the principle of 
equality before the law as well as principles of tax fairness and tax equity, see Englisch 
2011, p. 288. Considerations of tax equity go in line with the ability to pay principle, 
both horizontally and vertically. 

575  The EU freedom rights are not secondary for taxpayers as they are the basis of the EU’s 
fundament idea: a well-functioning internal market. Meanwhile the national 
constitutional rights have a wider aspect and do not focus that strongly on the 
functioning of the national market. 



Reijo Salo 

134 

Constitutions are the basis of the legal state and create a foundation for 
legislation. Any infringement should be considered separately576. EU treaty, being 
the foundation for the EU, stipulates the basic rules to be respected by all Member 
States577. As each Member State has approved these rules, they create not only a 
foundation for the EU's legislative framework but for each Member State. Juusela 
considers them to be provisions to even the national constitution578. 

Urpilainen states, that the EU is after all a legal project, where the EU internal 
market is based on the four fundamental freedoms and is maintained by ECJ praxis579. 
The EU rules and general principles of law are to be implemented by the Member 
States. This is based on Article 51 of the Charter of Fundamental Rights580. Hettne 
presents a view that Member States are bound by the general principles of EU law 
when they adopt measures that restrict the four fundamental principles581. This view is 
confirmed by ECJ case law582. Further, the EU "is a system based on market economies 
with a protection of private property and the right to conduct business"583. These views, 
irrespective of their approach, highlight that the EU’s four fundaments limit and steer 
Member State’s legislative freedom. Isenbaert makes a conclusion crucial for MNE’s 
that companies and firms get the same protection as natural persons for the EU 
fundamental rights. This was confirmed by ECJ Case 79/85 Segers584 . 

 
 

576  Restrictions created to manage the Covid-19 pandemic were carefully measured against 
the constitutional freedom rights and principles. Restrictions were different in different 
countries, perhaps based on different toning of the importance of the restrictions and 
different measures of proportionality. Public reactions were not mild. Taxes are seen 
traditionally to have a fundamental justification to infringe on freedom rights but they 
are not unlimited. Even though taxes are not measured against freedom rights, it does 
not mean that they should not be measured. Ignorance will only challenge the post-
control. 

577  EU treaties as well as directives bind Member States by creating rights that citizens 
may claim. At the same time, EU directives do not create any obligations for Member 
State citizens prior to the Member State transposing the rule into national legislation. 

578  Juusela, 2018. Juusela considers EU rules to be peremptory regulation for the Finnish 
constitution. See also Urpilainen 2012, p. 42. 

579  Urpilainen 2012, pp. 42-43. In the post-BEPS world, the EU seems to take a more 
active role in the area of tax legislation. I trust that even these rules will be set against 
the four fundamental freedoms. 

580  Article 51 states: "The provisions of this Charter are addressed to the institutions, 
bodies, offices and agencies of the Union with due regard for the principle of 
subsidiarity and the Member States only when they are implementing Union law. They 
shall therefore respect the rights, observe the principles and promote the application 
thereof in accordance with their respective powers and respecting the limits of the 
powers to the Union as conferred on it in the Treaties.” 

581  Hettne 2014, pp. 18–21. 
582  ECJ Case C-617/10, Åklagaren v. Hans Åkerberg Franson.  
583  See Nyman-Metcalf, Kumar Dutt, and Chochia  
584  Isenbaert pp 292. 
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Member States have sovereignty over taxation in each Member State's territory. 
This means that the EU has no competence to legislate over taxation, such as tax rate 
or other tax measures that directly impact the tax burden in a Member State585. There 
is a conflict in this setup: the four basic freedoms are enjoyed by businesses creating 
one EU internal market meanwhile the consequence, income taxes, are levied and 
rules applied at the national level even for taxpayers from another Member State586. 

The fact that national taxation may create obstacles for the internal market does 
not mean that tax in itself would harm the functioning of the internal market nor that 
EU-level regulation would solve the issue587. EU has lately published directives 
limiting Member States’ freedom in the area of tax legislation588. I will come back 

 
 

585  With an exception concerning VAT. See however the Commission proposal for a Council 
Directive of 22 December 2021 on ensuring a global minimum level of taxation for 
multinational groups in the Union. The proposal argues that the EU has a mandate to 
regulate taxes based on Article 115 of the Treaty on the Functioning of the European Union 
(p. 2). It argues that the “absence of rules ensuring minimum effective corporate taxation 
across the single market is such existing inconsistency.” This statement is on the one hand 
not in line with earlier understanding of Article 115, but on the other hand missing 
inconsistency would most likely appear in the single market in the current situation. I see 
that Article 115 of the Treaty may not finally legitimate the EU to legislate on global 
minimum tax as the different levels of taxation have not been seen as inconsistency, but 
rather a natural outcome of the structure of the EU Treaty. ECJ case law illustrates how 
the financial fundamentals rights are guaranteed to ensure the functioning of the single 
market even though tax systems are different in different Member States, see Urpilainen 
2012 p. 86. However, if Member States start to implement their own OECD proposal on 
global minimum tax, that may well result in inconsistency within the single market. Based 
on this, the EU might have legitimisation for this directive, but only in case Member States 
or at least a clear majority of Member States are strongly and unified committed to the 
OECD proposal and there is a threat that implementation of the proposal is not unified 
within the Union. As the OECD gave a recommendation equal to the EU directive, this 
may be only a theoretical threat. In any case, I consider that the EU has no right to take the 
initiative for this directive, but only in respect of Article 115. 

586  Even though the EU may set tax rules, they are assessed on a national level without 
enforcement of EU-wide interpretation. Tax may still create discrimination and 
therefore set obstacles for the functioning of the EU internal market. 

587  Taxes are still legislated and interpreted on the national level for activities in Member 
States territory depending on how liability to pay tax is defined. 

588  EU has communicated harmonisation as the goal. EU’s justification for this has been 
the functioning of the internal market. I see this in the big picture as an objective to 
create taxing powers for the EU as well as finalise the long-lived CCCTB (common 
consolidated corporate tax base). This political target can be seen for example in the 
EU’s Covid-19 recovery package as “Own resource based on the reallocated profits of 
very large multinational companies” was mentioned as one of the funding sources in 
the NextGenerationEU proposal. It appears that Member States have not been willing 
to accept this idea as such leading to a status where European Commission is preparing 
to launch this objective piece by piece using the functioning of the internal market as a 
Trojan horse. See also the BEFIT proposal of 12 September 2023. 
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to this issue later to consider the mandate and the impact on taxpayers’ legal 
protection. First, I will consider how EU rules interfere with Member States’ tax 
sovereignty, the classification of EU rules, and the angle to taxpayers’ legal 
protection589.  

Tax legislation creates several national measures to define tax burden590. 
National tax law primarily defines taxation in the national territory, but it may impact 
also cross border situations falling within the scope of EU law. General principles 
having their justification in Article 19 TEU and Article 6(3) TEU interpreted by the 
ECJ, such as the principle of equality create a protection especially for the economic 
rights, like free movement within the internal market591.  National law may fall 
within the scope of EU law, but the impact is often indirect592. 

6.3.1 National law in the scope of EU law 
National tax legislation may fall within the scope of EU law acting as an agent, 
derogating situation, or other area in the scope of EU law593. In that case, EU law 

 
 

589  This is crucial to understanding how EU law protects taxpayers on a constitutional 
level. 

590  Based on the legality principle, tax has to be defined by law so that taxpayers can 
conclude their final tax burden. 

591  Lennaerts and Gutierrez-Fons, pp. 1632–1633 consider that the ECJ accomplishes a 
mission of legal order within the EU. The ECJ has aligned the new legal order of the 
Union with the basic constitutional tenets common to the EU Member States, in other 
words, common to the Member States’ constitutions. Article 19 TEU contains also a 
version of the rule of law in a supranational context recognised and approved in 
Member States’ constitutions. Snell confirms that rights with an economic angle get 
stronger protection. See also Vanistendael 2014. 

592  On the other hand, as the EU has no taxing rights, and EU regulation on national tax 
rules may create overlapping rules, even contradictory rules. This will create a 
challenge for taxpayers’ legal protection purely as there are multiple legislators for tax. 

593  Involvement of EU law in national legislation and administrative rules is not simple nor 
automatic but needs to overcome thresholds. Lennaerts and Gutierrez-Fons, pp. 1640–
1649 consider that there are two competing visions on primacy, both having merits but 
are also vulnerable to criticism. Both visions recognise the primacy or direct effect of 
EU law over national law (primacy and triggering model). On the other hand, I see the 
new attempts at harmonisation, such as ATAD or global minimum tax, create a 
different kind of tension. The EU stipulates specific, rather detailed rules for national 
taxation in the name of harmonisation, without considering how well they fit into 
Member States’ legal systems, how the new rule creates a new tax, nor how they impact 
the functioning of the internal market. This may be challenging from the EU’s legal 
order point of view. None of the EU’s proposals have been looking at actually 
improving the functioning of the internal market through improved dispute resolution 
or alignment of tax assessment in cross-border situations, perhaps partly because this 
would be difficult to implement.  
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has an effect as the national measures have to be in compliance with EU law as well 
as the Charter of Fundamental Rights of the EU.  

In basic terms there are four situations when national measures can fall within 
the scope of EU law, which all relate to basic freedoms594: 

1. When a national measure implements EU legislation, such as interest 
deduction rules, as part of specific directives and also more general 
functioning of the internal market.  

2. When a national measure derogates from EU requirements, such as the 
use of a specific anti-avoidance measure like beneficial owner. 

3. When another connecting factor exists between the national measure and 
EU law such as taxing property so that it factually impacts all taxpayers 
equally, but indirectly only foreign investors are faced with a higher tax 
burden. This means that the free movement of capital is impacted595. 

4. A new point could be the positive harmonisation EU-based rules where 
the EU creates EU-wide substance measures forcing Member States to 
transpose these measures into national legislation impacting intra-market 
situations596. 

When considering the first situation, ‘implementing EU law’ should be 
understood in a broad sense. For this category the Member States act as ‘agents’ of 
the Union by, for example, transposing directives, adopting measures aimed at 
giving effect to regulations or other EU law provisions, applying EU rules, and 

 
 

594  This view is based on a somewhat formalistic model of primacy. 
595  See S. Prechal, pp. 8–10. See also Lennaerts & Gutierrez-Fons, p. 1639. All these three 

aspects may appear also in case the tax law is initiated by an EU directive. This could 
mean that each Member State should review all or a large part of its tax laws when the 
EU comes with a new EU “tax law” directive. The worst-case scenario would be that 
the ECJ would challenge the EU directives or their national implementation. 
Considering ECJ’s respect for the supranational nature of EU law, the threshold is 
surely high, but it exists. 

596  My consideration of the fourth point on top of a more “confirmed” approach is based 
on the fact that EU’s post-BEPS-related regulation is implementing OECD 
recommendations in the EU through Member State binding directives without 
measuring the impact on the EU internal market. The implemented EU-based national 
measures are still national and may impact the internal market negatively as the OECD 
did not plan them for internal market purposes. The link to EU law is strong, but a 
different than in point 1. 
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enforcing Union law597. As we can conclude from ECJ case law, a coincidence of 
subject matter can bring a national measure within the scope of Union law.598 

In addition, if and when a Member State exercises discretionary power granted 
to it by, for example, a directive, the Member State must exercise this power in a 
manner that is consistent with the Treaties599. Member State has here no choice as it 
is bound by the directive. Tridimas has argued that “the conferment of discretion on 
Member States makes the discretionary power subject to the normative framework 
of EU law and therefore not only the actual exercise of that discretion but also the 
decision whether to exercise it or not is reviewable on grounds of compatibility with 
the Charter”600. This view may be crucial from the taxpayers’ legal protection point 
of view as it could force Member States to make more extensive adjustments than 
was originally aimed to ensure compliance with the Charter as well as 
proportionality601. 

Tridimas conclusion is important. However, after Tridimas’ analysis, the EU has 
moved more to positive harmonisation within taxation. This means that EU has 
drafted directives creating a minimum level for tax rules or even detailed tax 
regulation itself to be still implemented on the national level602. Taxpayers’ legal 
protection by the EU Charter is interesting and will be examined later when 
considering the fourth category. 

The second category is based on the ERT case. In that case, ECJ ruled that “where 
a Member State relies on the combined provisions of Articles 56 and 66 in order to 

 
 

597  S. Prechal, 2010, p. 8. The author refers to the following case law in connection with 
the examples of situations in which the Member States act as agents of the Union: 
Joined Cases C-20/00 and C-46/00 Booker Aquaculture ; Case C-14/04 Mangold; C-
442/00 Caballero ; Case C-345/06 Heinrich, , Case C-384/05 Piek; Case C-300/04 
Eman and Sevinger; Case C-349/07 Sopropé ; Case C-107/97 Rombi ; Case C-28/05 
Doktoer ; Case C-276/01 Steffensen ; Case C-262/99 Louloudakis . 

598  Case C-555/07 Kücükdeveci. Normally directives cover topics where the EU has 
legislative powers. In situations where the EU has taken over legislative powers by 
itself will be interesting to see the reactions of the ECJ to this when matters by 
coincidence become problematic. For example, directives defining a detailed minimum 
level are not harmonising even the tax rules, not to mention the internal market. 

599  S.C.W. Douma, p. 230. Douma refers to the ECJ Case C-168/01 Bosal Holding BV, 
para. 26. 

600  Tridimas,p. 365. 
601  For example, global minimum tax may have impacts on other legislation, such as CFC, 

hybrid rules, interest deduction rules, tax credits, exit taxes, etc. 
602  Good examples of this are ATAD (directive (EU) 2016/1164) and the directive on 

global minimum tax (COM(2021) 823 final). Member States may have a challenge in 
implementing the new rules in line with EU directives as they may be overlapping, not 
aligned with actual internal market needs, merely having a tax approach. The 
functioning of the EU internal market and EU Charter will be tested from the taxpayers’ 
legal protection point of view. 
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justify rules which are likely to obstruct the exercise of the freedom to provide 
services, such justification, provided for by Community law, must be interpreted in 
the light of the general principles of law and in particular of fundamental rights.”603 
This means that a national restriction on freedom of movement cannot be justified 
under the Treaties unless it respects fundamental rights604, i.e. national restriction 
can be justified only if justification is in line with the fundamental rights605. This is 
also clear from Case C-318/10, SIAT: the ECJ considered that the unclear wording 
of Belgian tax law and excessive obligations set for taxpayers were in conflict with 
the principle of legal certainty and not respecting the fundamental rights under EU 
treaties (paras. 54 to 59)606. 

In the third situation, in Kremzow, the ECJ said that it would review “national 
legislation which falls within the field of application of Community law"607. In the 
case of Carpenter608, the ECJ presented the disruption of family life as an obstacle 
to the freedom to provide services. In other words, the violation of a general principle 

 
 

603  The ECJ Case C-260/89, ERT. 
604  T. Tridimas, pp. 361-392. This illustrates as well that the freedom rights have stronger 

enforcement and position than in the national law, at least in Finland. Compare for 
example to PeVL 9/2023. 

605  This argument is interesting in case a Member State implements the new 
“harmonisation” rules. Even though they aim to harmonise tax legislation in EU 
Member States, it may fail in actual harmonisation. This is due to the directive creating 
only a minimum standard. Harmonisation (or co-ordination) of tax rules is reached only 
on the minimum level. As there is no limit to how much Member State can exceed the 
minimum standard, no real harmonisation of tax rules is reached. This could question 
the EU’s justification for the directive based on Article 115. Further, the harmonisation 
aims to harmonise tax rules in the internal market, but not the internal market itself. 
The functioning of the internal market is not dependent on tax rules only as tax is a 
consequence of business. The scattered harmonisation of tax rules may result in other 
indirect obstacles for business within the internal market resulting in not being 
proportional to the objective stated in Article 115. At the same time, there may be 
challenges with the proportionality of BEPS objectives, such as with interest deduction 
rules in ATAD. 

606  The ECJ’s view makes a clear point: unjustified unclarity creating excessive 
compliance burden may impact economic freedoms. When reflecting case SIAT to the 
proposal for a Council Directive for global minimum tax paragraph 37 creates a 
connection. The ECJ states that “it has been held that a restriction on the exercise of 
freedom of movement within the European union can be justified in order to safeguard 
the allocation between the Member States the power to impose taxes”. The EU is taking 
a step further as the minimum tax proposal would give the headquarters country the 
right to impose taxes on operations in another Member State at least when all the three 
components have been implemented. I think that this would be the case even in case 
there would be a possibility for national top-up tax as Member States’ tax authorities 
assess situations differently. 

607  Case C-299/95 Kremzow, para. 15. 
608  Case C- 60/00 Carpenter. 
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of Union law may cause a restriction on free movement even in the absence of any 
discriminatory treatment of cross-border economic activity. This could be the case 
within taxation, which is always national even when lacking the cross-border 
element. The case of Karner609 shows that the ECJ is prepared to review national 
legislation for compatibility with general principles of Union law, even if that 
legislation as such does not constitute a restriction on free movement.  

In cases like Carpenter, Karner, and Society for the Protection of Unborn 
Children Ireland610, fundamental rights act as a constraint to the discretion of 
Member States to limit the right to free movement. This approach could impact 
situations such as interest deduction limitation. As Spaventa has observed what is 
applied, and what displaces national law, is the directly effective right rather than the 
general principle611.  

A case seems to fall within the field of application of Union law if the national 
rule in question (also) applies to cross-border economic activity and the facts of the 
case also have a cross-border element. As a result, the national legislation is open to 
scrutiny for compatibility with general principles of Union law612. Applying this 
approach for example to interest deduction limitations under the ATA directive, 
which was targeted to cross-border situations, Union law may challenge the national 
legislation. On the other hand, the connection to Union law exists already as the rule 
is based on the ATA directive belonging to the fourth category defined earlier.  

Prechal, Judge at the Court of Justice, sums case law up underlining the 
fundamental rights as follows:613 “The potential connecting factors of the third 
category seem to be, up until now, that some EU law rules adopted by the 
institutions apply to the case or that the subject-matter is otherwise governed by 
EU law, for instance by the Treaty freedoms. Empowering bases in the Treaties 
are, however, not sufficient.” Indeed, in Case C-617/10, Åkerberg Fransson, the 
Court of Justice held: “Since the fundamental rights guaranteed by the Charter 
must therefore be complied with where national legislation falls within the scope 
of European Union law, situations cannot exist which are covered in that way by 
European Union law without those fundamental rights (related to source, i.e 

 
 

609  Case C-71/02 Karner. 
610  Case C-159/90 Society for the Protection of Unborn Childre Ireland. 
611  Spaventa, p. 16. For tax this could mean that the freedom of establishment or free 

movement of capital together with proportionality principle could replace the national 
interest deduction limitation. An interesting twist to the issue is naturally that the 
situation is created through ATA directive. 

612  Compare with Ross, 2006, p. 478, Costello, 2006, p. 119; Hofstötter 2005, p. 558; 
Spavental, 2004. 

613  Prechal 2010, pp. 9 and 11. 



Taxpayers’ fundamental rights as the first level of legal protection 

 141 

business) being applicable614. The applicability of European Union law entails 
applicability of the fundamental rights guaranteed by the Charter.” 

For the fourth category, I could refer to multiple new rules. However, referring 
to the proposal for a Council Directive on global minimum tax (2022) illustrates the 
topic as it creates a new kind of taxation on a new level615. MNEs having operations 
in multiple countries are taxed not only where the profit is generated, but also in case 
of low taxation in the headquarters country. The right to tax profit earned may be in 
the country that is defined to be a low-tax country or in the headquarters country. 
This right to tax profits across borders lies in the size of operations616. The rules are 
complex and may not necessarily, or even likely, meet the high-level objective set 
for the rules617. I see it to be likely that new situations of business originating from 
the new directive may create an equally new set of scrutiny for combability with 
general principles of Union law, which cannot be overdriven by a poorly drafted 
directive618. 

Global minimum tax rules create even another reflection or tension, especially 
on the application of EU anti-avoidance rules and the ECJ’s approach to abuse. As 
the ECJ considered in the Danish cases619, taxpayers cannot fraudulently refer to EU 
law by abusing EU rights. Even though taxpayers may seek beneficial tax treatment, 
this may not be done through artificial arrangements. This ECJ decision creates an 
obligation to identify a tax benefit that is abusive from the EU law point of view. As 
the EU has now implemented the minimum tax system, an assumption should be 

 
 

614  Notes by author. In the case of the ATA directive, the connection is of course more 
direct in spite of the fact that tax law is within the national mandate, not the EU 
mandate. 

615  Pillar 2, the global minimum tax is a profit-based tax, but not the same tax as corporate 
income tax. The standards for these two taxes are both profit based but the approach to 
profit is different. The purpose of a global minimum tax is to ensure a sufficient level 
of taxation in case corporate income tax is not high enough. 

616  Rules are applicable only for MNEs having net sales exceeding € 750 million. 
617  This may be due to neither regulators nor policy makers understanding the complexities 

built into the rules and even the set metrics. In spite of the rule talks about the effective 
tax rate, the level has been set more with reflections to the nominal tax rate. 

618  See the proposal for a Council Directive “Results of ex-post evaluations, Stakeholder 
consultation and impact assessment”, pp. 4–5. Businesses and accounting standards 
laying as the basis for global minimum tax are dealing with a large variety of situations, 
such as assessing losses due to EU sanctions on Russia to high-interest rate impacts on 
business. Some of the situations are new even for IFRS rules, there are unexpected 
impacts on minimum tax rules. The consolidated impact may create situations where 
national law cannot be compatible with general principles of EU law or the Charter.  

619  Cases C-115/16, C-118/16, C-119/16 and C-299/16, N Luxembourg 1 (C-115/16), X 
Denmark A/S (C-118/16), C Danmark I (C-119/16), Z Denmark ApS, paras. 96, 97, 98, 
107, and 108. 
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made that there is no such benefit for any taxpayer subject to global minimum tax 
rules. There seems to be a conflict within the EU rules. 

There are solid grounds to conclude that the EU Treaty and the EU Charter of 
Fundamental Rights have a crucial role in protecting the four basic freedoms, the 
fundamental cornerstones of taxpayers’ legal protection. This protection of 
economic freedoms is stronger than for example what the Finnish constitution offers 
for taxpayers organised in the form of companies. Protection of taxpayers’ legal 
rights on this level is still not automatic, there needs to be one of the three traditional 
or the new links to EU law620. When EU law is transposed into national law, it 
derogates from EU law or there is another link to EU law621. The impact seems 
nevertheless to go deep into the Member States’ legislative and administrative 
activities. There are also other views on this so-called federal approach. Snell 
considers that the EU Charter of Fundamental Rights, despite its restrictive wording, 
did not narrow the applicability of the fundamental rights, but maintained it in the 
scope of EU law622. 

Based on this I conclude that EU law and its principles bind not only national 
courts applying national legislation in cases linked to EU laws under fundamental 
rights in the EU treaties, but also national legislators in legislative work covered by 
the EU treaties and EU law623. Therefore, these fundamental rights in the Charter are 
part of the taxpayers’ fundamental legal protection with enforcement.  

Complexity is tax sovereignty: taxes will, as already considered, always interfere 
with the fundamental rights on a national level in one way or another, but only 
indirectly on the functioning of the EU internal market. The question is when is this 
indirect violation not justified anymore in the light of the EU Charter of Fundamental 

 
 

620  The fourth link seems to be automatic as tax rules possibly limiting fundamental rights 
are directly connected to EU law. 

621  The fourth aspect relating to directives creating Member States an obligation to regulate 
taxation creates a new link to EU law. The link is however complex, as the new national 
rules have to be aligned with directives. These directives are argued based on the 
functioning of the internal market but through the indirect aspect, i.e. taxation. As 
Member States must align the rules with EU law it may not be capable of being 
competitive with the four EU freedoms. This is a complex situation that the ECJ will 
need to solve sooner or later. 

622  Snell 2015. 
623  This would mean that when transposing directives, national governments should 

ensure, despite the transposition of the EU directive, compliance of the implemented 
rule with the EU Treaty and the EU Charter. The fact that the rule is drafted in the EU 
does not guarantee compliance with the EU Treaty and the EU Charter as we can see 
how narrow impact assessments have been at least in directives around the field of 
taxation. 
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Rights624. The challenge is that proportionality, especially the new EU-based tax 
rules, is not compared against the freedom rights or constitutional economic rights625. 
The rules are to a large extent copied from the OECD626. 

I would conclude that there is a challenge from taxpayers’ legal protection point of 
view when the EU is regulating taxation, an area where Member States have sovereignty. 
Based on Prechal’s analysis, it is not self-evident that national tax rules interfere with 
EU law627, in other words, they do not automatically interfere with the functioning of the 
internal market. As the new regulation is not selective to the situations that would 
necessarily be in the scope of EU law, the new directives may create a challenge for 
taxpayers’ legal protection. The ECJ will be a key gatekeeper in this respect. 

6.3.2 The role of the ECJ 
The core of the EU's legal framework is set in the Treaty on the European Union, the 
Treaty on the Functioning of the European Union, and the EU Charter of 
Fundamental Rights628. The final form is however formed by ECJ case law where 
the ECJ makes a judgement whether the rules are in line with general principles of 
EU law629. EU has no direct legislative power in the field of taxation630. ECJ case 
law is built on the four freedoms respecting the general principles based on “common 

 
 

624  Justification has to be measured on a national level based on the national constitution 
and, if there is a connection to EU law, also on the level of the EU Treaty and the EU 
Charter.  

625  The proportionality test is mostly ignored by statements that refer to the functioning of 
the internal market and harmonisation of the tax rules. The internal market is not a tax 
measure and that is why partial harmonisation will not necessarily result in improved 
functioning of the internal market. 

626  As said, the OECD has no intra-market objective nor has it intended the rules for the 
EU internal market, merely to create a worldwide recommendation, if possible. This 
means that these rules may violate the functioning of the internal market as any other 
national tax rule. 

627  See also Lennaerts & Gutierrez-Fons. 
628  See Juusela and Urpilainen 2012. 
629  Lennaerts & Gutierrez-Fons consider on page 1629 that the general principles of EU 

law have a gap-filling function allowing the ECJ to fill the normative gaps left by either 
EU Treaties or by EU legislation. Further, they conclude that “general principles of EU 
law serve as an aid to interpretation, since both EU law and national law falling within 
the scope of EU law must be interpreted in light of the general principles”. General 
principles of EU law must be used as grounds for judicial review. This means that “EU 
legislation in breach of a general principle is to be held void and national laws falling 
within the scope of EU law that contravenes a general principle must be put aside”. 
This means that the ECJ is considering even EU legislation in comparison with general 
principles of EU law creating an angle for taxpayers’ legal protection. 

630  Especially when considering the level of tax burden and substance rules impacting tax 
burden. See also the comments earlier about Article 115. 
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constitutional space”. The ECJ determines how general principles affect the 
legislative powers631. The internal market's fundaments for tax regulation is 
traditionally negative harmonisation of national rules defining when national rules 
violate the four freedoms632. Meanwhile the post-BEPS actions have converted the 
harmonisation towards positive harmonisation of tax rules, not the harmonisation of 
business opportunities. This changes taxpayers’ position, but the general principles 
are still applicable even for post-BEPS EU legislation633. 

At the first stage of taxpayers’ legal protection, ECJ praxis has, at minimum an 
indirect, impact on national court praxis. Courts have to consider EU rules in those 
cases where the issue has an EU relation, the link to EU legislation, as considered 
earlier. On the national level, the highest court has an obligation to refer the case to 
the ECJ for a ruling if EU law is applicable634. To ensure the correct interpretation 
of Union law, national courts alone cannot be relied on to reach unity in 
interpretation. If that were the case, there would not exist a unifying supreme court 
at all635. For taxpayers, it is crucial that national courts have an obligation to refer 

 
 

631  Lennaerts and Gutierrez-Fons state on page 1630 that general principles must be 
assessed in the light of a “mutual cross-fertilization” creating an exchange of opinions 
between the ECJ and national counterparties. Application of general principles is 
consistent with the principle of separation of powers as the ECJ does not rely on general 
principles to replace legislative choices by the ECJ’s preference, but rather attempts to 
determine how general principles affect the vertical and horizontal allocation of powers. 
This again illustrates how the consistency of general principles has a protective nature 
for taxpayers against excessive taxation. 

632  Naturally, the ECJ case law covers also the area of fraudulent or abusive use of the basic 
freedoms or in other words EU Community law. See De Broe, 2007, pp. 754–865. 

633  In this respect, the assumption that EU legislation is always EU law compliant is 
perhaps too far-fetched. Already in line with the powers within a constitutional state 
taxpayer has the right to appeal and the court is using its powers to judge the case within 
the legal framework based on all applicable regulations. The court will take into account 
all the applicable legislation and create a consolidated judgment. Even the law in 
question (and the legislative process) would not have done this kind of consolidation. 
As Lennaerts and Gutierrez-Fons (p. 1630) state, they (as ECJ judges) attempt to 
determine how general principles affect the vertical and horizontal powers instead of 
replacing legislative choices. 

634  Bernitz considers this obligation to be an important obligation for the Swedish courts, 
which is new and without any earlier praxis in the field. Bernitz has reported and 
analysed the reasons behind ruling requests made by the Swedish courts (and their low 
number). Bernitz 2010. 

635  Dourado & de Palma Borges, pp. 21–25. Both national courts and the ECJ have a role. 
National courts know the local circumstances better leaving them some power. 
Meanwhile, the ECJ acts as a supreme court dealing with principles. As Lennaerts and 
Gutierrez-Fons consider (p. 1630), the general principles of EU law act also as an 
exchange of opinions between the ECJ and national courts giving rise to a “common 
constitutional space” defined by dynamic dialogue. 
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the case to the ECJ when the case is in the scope of EU legislation and exists as an 
issue of interpretation of the EC Treaty636. Obligation to national courts creates legal 
protection for taxpayers from national non-harmonised use of EU laws and is 
therefore important for the enforcement of EU law637 and the protection of taxpayers’ 
rights. This means that the ECJ has an important role in taxpayers’ legal protection 
as the general principles can be enforced wider than for example in the Finnish 
constitution. 

The ECJ has created the acte clair (and acte éclair) principle in its case 
CILFIT638. Acte clair means in short terms that each national court being the final 
instance is liable to ask for an advanced ruling from the ECJ if there are Union law 
topics and there is no existing court praxis in an identical case. Only if it is seen as 
unnecessary due to the clarity of the case, there is no obligation to ask for a ruling. 
Even though the principle leaves national courts seemingly quite a wide range of 
room for assessment, it acts in favour of taxpayers’ legal protection639. 

6.4 Are BEPS 1&2 changing the EU’s role in 
taxpayers’ economic freedoms? 

The EU has in the last decade been active in BEPS-oriented tax regulation. EU’s 
objective is to ensure the functionality of the internal market in line with Article 115 

 
 

636  Article 243(3) of the EC Treaty. See Snell 2015. As Snell states, the ECJ’s jurisdiction 
may be wide, if the EU has extensive powers to legislate. In this sense the approach the 
EU has taken in tax matters is interesting. Is it a sufficient argument to refer a case to 
the ECJ based on a BEPS-initiated directive where the EU has no direct taxing power 
and is basing its legislative actions on the functioning of the internal market? The risk 
could be in extreme cases that the ECJ would consider that national tax legislation has 
relevance from the EU law point of view as it affects only national situations. This 
would be an unexpected outcome: the EU relying on the functioning of the internal 
market as a basis for its legislative powers, but the ECJ stating that there is no relevance 
from an EU law point of view as the situation is not harming the internal market. This 
is possible as many of the situations the new directives refer to are purely national 
situations covered by an EU directive. For example, general anti-avoidance rules and 
interest deduction limitation rules cover national and cross-border situations. 

637  Enforcement is soft if courts are reluctant to refer the cases to the ECJ, taxpayers face 
not only long legal processes when seeking their rights based on the EU Treaties, but 
sometimes may be denied the rights, at least to have a final word from the ECJ, due to 
soft enforcement.  

638  C-283/81, CILFIT, supported by C-391/95 – Van Uden Maritime v 
Kommanditgesellschaft in Firma Deco-Line and Others. See also Dourado. 

639  The principle may look broad but, for example, the question of an identical case is in 
reality quite a complex measure that may be easy to hide behind but is not actually 
valid. For example, the Swedish Supreme Court seems to use this as a formal argument, 
see for example SAC 4210–4216-21. 
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of the Treaty on the Functioning of the European Union640. There are several 
examples on the BEPS related EU regulation, but just to mention the directive 
regarding hybrid mismatches641 and the proposal for global minimum tax as 
examples642. The argument of a well-functioning internal market may be justified 
but is not automatic643. The fact that some countries offer “private” tax solutions for 
some taxpayers does not directly impact the functioning of the internal market644 and 
resolving the issue through tax rules may not be the correct solution. These kinds of 
situations create unfair competition in the EU that should be solved perhaps by state 
aid rules based on the legality principle (Article 51). The BEPS-related issues are 
important, at least to a certain extent, but solving these kinds of competition issues 
through tax-focused tax legislation may lead to negative impacts on businesses and 
ignore taxpayers’ economic freedoms.  Even justified solutions are impacted creating 
inequality for businesses645. Protection of economic freedom rights requires 
extraordinary national and EU-level dispute resolution action. 

 
 

640  Article 115, referring to the functioning of the EU’s internal market, has been used as 
base justification for the EU’s legislative actions in the area of taxation for most of the 
BEPS 1 and 2 related directives. EU has regulated once in the post-BEPS era directly 
on tax. The Emergency Regulation (EU) 2022/1854 was not a BEPS-related regulation 
at all as it referred to managing a situation with high energy prices. This regulation 
(note, not a directive) has been already subject to multiple appeals, such as an Exxon 
lawsuit (based on Politico). 

641  A good example of this is Council Directive (EU) 2016/1164 of 12 July 2016 laying 
down rules against tax avoidance practices that directly affect the functioning of the 
internal market laying five different programs in the fight against harmful tax practices. 
For example, it is stated in the proposal for a Council Directive amending Directive 
(EU) 2016/1164 as regards hybrid mismatches with third countries that: "Hybrid 
mismatch arrangements exploit differences in the tax treatment of an entity or 
instrument under the laws of two or more tax jurisdictions to achieve double non-
taxation. These types of arrangements are widespread and result in a substantial erosion 
of the taxable bases of corporate taxpayers in the EU. Therefore, it is necessary to lay 
down rules against this kind of tax base erosion”. Rajamäki confirms the narrow 
approach taken by OECD. The hybrid arrangements are aimed to tackle arrangements 
whereby MNE’s can structure their revenue and costs to reach zero taxation, Rajamäki 
pp 262–263. Further Rajamäki states the EU Commission defined hybrid arrangements 
to be included in tax avoidance work to be solved urgently, Rajamäki p. 268. While this 
may be true, even legitimate situations may be covered creating a risk for double 
taxation. Branch set up one example of this kind of situation. 

642  Proposal for a Council Directive on ensuring a global minimum level of taxation for 
multinational groups in the Union (COM (2021) 823 final). 

643  See for example the ECJ case C-279/93 Schumacker, para. 21. 
644  It may though create free riders and have an impact on plain playing field as not all are 

receiving these benefits. 
645  This should be obvious: as setups are closed for those who are utilising them artificially, 

those who have a genuine need for these kinds of setups will suffer and their freedoms 
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The question of the internal market becomes even more complex when directives 
aim to create new tax regulation. EU has no legislative power in the area of taxation 
and therefore should not be able to reallocate tax basis, set a certain level for taxation 
nor regulate actually on the detailed level on taxes based on Article 115. Harmonised 
minimum rules do not eliminate the fact of independent national measures nor a 
direct improvement of the internal market, the foundation of economic freedoms646.  

On the other hand, supporting the OECD’s implementation of a global minimum 
tax within the EU could be an important initiative but only if it is measured against 
the EU’s internal market as a totality. Unfortunately, an EU directive leaves space 
for national level of selections and unclarities, which create complexity from this 
point of view647. Further, the OECD has developed tax rules, but not to improve the 
functioning of the internal market. 

Even though Member States have the sole right to tax, this taxing right should not 
infringe on the general principles of EU law including the four fundamental freedoms 
that protect taxpayers. In other words, taxing powers are effectively limited based on 
the EU’s fundamental rights. This protection could be argued to exist based on a federal 
approach648 representing a wide approach to the EU’s mandate, at least on a general 
principle level649. This does not create a justification for EU tax legislation. Even, based 
on the other end of the spectrum, which has a narrower approach to applicability of 

 
 

will be restricted. This may be a question also from a proportionality point of view on 
the EU’s attempts to solve the issue. 

646  When comparing how BEPS actions were considered against the functioning of the 
internal market to how state aid Article 117 has been built for that purpose, it becomes 
evident how thin the attempt to improve the functioning of the internal market is. The 
measures, such as in Article 117, are missing. A minimum rule approach with few 
optional exemptions is not sufficient. 

647  I think that the EU should only promote OECD regulation, not co-create it. This would 
mean that the EU’s directives would be more fundamental in outlining the main 
principles, the dos and don’ts. Promotion of identical rules and processes to align the 
assessments when needed would support the functioning of the EU’s internal market 
meanwhile co-creating moves into the area of tax legislative actions already. 

648  Snell refers to the US federal system where case law has a strong centralising impact 
reducing diversity among States. This is due to the Bill of Rights covering based on the 
incorporation doctrine not only the Federal Government but also the States. In case this 
learning is applicable to EU law, it would justify the ECJ’s role and approach as 
Lennaerts and Gutierrez-Fons have described. 

649  Concerning the US experience, the incorporation doctrine would limit Member States’ 
freedom. This, however, is not necessarily directly comparable to EU tax legislation. 
The incorporation doctrine sets an obligation for the States to take the Bill of Rights 
limitations into account as Member States have to take into account the EU Charter and 
the Treaties. In relation to EU tax law, it should be carefully drafted to ensure that it 
actually is proportional to general principles of EU law as well as the EU Charter and 
the Treaties. 
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fundamental rights, they are applied only when Member States implement EU law650. 
According to this approach, the fundamental rights have the centralising impact of 
protecting the four freedoms, not national, decentralised taxing rights. 

The question of whether the EU has legislative powers within direct tax is not 
therefore clear651. Meanwhile, the ECJ has been looking for competence to rule in tax 
issues, but the same analysis does not cover necessarily the EU’s competence for 
legislative powers. As Lennaerts and Gutierrez-Fons put it: “Even in areas where the 
Union does not enjoy legislative competence as such, the joint application of the 
substantive law of the Union and of general principles may force the national 
legislature to accommodate its policy choices to EU law”652. Even if the EU were to 
legislate the rule, it has to be implemented on a national level in compliance with the 
general principles of EU law also in these cases653. This creates complexity, as the EU 
is theoretically legislating on tax without having an actual mandate654. Neither general 
principles of the EU law nor the national constitutions are considered as objectives of 
Article 115 to be tax measures655. This has not been considered properly. 

 
 

650  See Snell, p. 2, and his reference to FG Jacobs. 
651  The EU may be taking actions step by step towards this direction, but as long as the EU 

Treaty is not changed, this is not the case. Further, despite the EU having legislative 
powers in the area of taxation, even this regulation should respect the fundamental EU 
freedoms. 

652  Lennaerts & Gutierrez-Fons, p. 1629. 
653  The fact that the EU is regulating tax specifically does not mean that the rules would be 

in line with EU legislation. In this respect the situation is even worse than for example 
the constitutional pre-control in Finland; there is no organisation that would make this 
consideration, nor is there any directly available EU-court exercising a clear post control 
on the regulation. The OECD is not considering the EU internal market impacts. 

654  These substance rules do not bind taxpayers, but governments that have to implement 
them into national law. In simple terms, if the EU’s centralised proposal fails in 
improving the EU internal market most likely the decentralised part fails also. 

655  Article 115 could give some level of competence if the EU aims to improve the 
functioning of the internal market through existing legislation. As tax impacts the 
functioning of the internal market only in limited cases and is dependent on other 
factors than tax, this objective is not self-evident for tax legislation for the functioning 
of the internal market. The EU’s interference in tax legislation should therefore be 
strictly proportional with respect to the total functioning of the internal market to be 
fully legitimate. This would ensure that EU-based regulation is not going beyond what 
is needed for example to reallocation of tax basis between Member States. 
Proportionality could be reached by leaving sufficient space for Member States in tax 
legislation. This may be opposite to the Commission’s aims to cover the area of 
corporate income tax with related directives and finally to take over what is left of tax 
sovereignty from the Member States. See, Penttilä 2022. Further, it is important to 
remember that the ECJ has multiple measures to ensure balanced taxing powers 
between Member States, see for example case C-231/05, AA Oy. 
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As we can see, the EU’s role as a tax legislator is challenging and complex. The 
second level of complexity is due to detailed directives not being drafted with clarity, 
predictability, and certainty in mind, the standard requirements set for tax law656. 
This takes us to the question of dispute resolution, which relates not only to 
taxpayers’ legal protection or legal rights. It relates also to the EU’s mandate to 
legislate tax matters. If the rule would improve the internal market, there should be 
efficient dispute resolution to ensure a harmonised approach. For example, the 
directive proposal on the OECD’s initiative on global minimum tax creates a new 
cross-border tax system as well as new cross-border impacts without EU-wide 
clarity, alignment, efficient escalation, and appeal method. This limits economic 
freedoms. As an add-on, all taxpayers are not going to be taxed equally657.  

Relying on national courts referring the cases to the ECJ is ignoring taxpayers’ 
economic freedoms. For example, Nordic countries are reluctant to refer cases to the 
ECJ658. Taxpayers have an unequal possibility to enforce their economic freedoms. 
This illustrates the urgency and fiscal focus in drafting new EU rules rather than 

 
 

656  See for example 81 § of the Finnish Constitution. Also, the ECJ has been of the same 
opinion, see C-318/10 SIAT, para. 73: “The situation of the Belgian taxpayer is further 
complicated by the fact that he does not have any information on which Member States 
have tax regimes which are appreciably more advantageous than the Belgian regime. He 
is thus compelled, if he intends to use the services of a person established in another 
Member State, to carry out his own assessment as to whether taxation in that Member 
State is appreciably more advantageous than in Belgium, in order to determine which of 
the Belgian tax arrangements governing deduction of business expenses will fall to be 
applied in his case, which places him in a situation of legal uncertainty. In addition, it is 
particularly difficult to identify precisely the situations which the adverb ‘appreciably’ is 
intended to cover. […] Furthermore, and whatever the case may be, it seems particularly 
difficult to foresee all possible applications of such a provision.”, and para. 74: “In 
conclusion, it is my view that, even though it is possible to regard some of the specific 
characteristics of the Belgian legislation in question as compatible, the legislation 
considered as a whole establishes a disproportionate, hence unjustified, restriction of the 
freedom to provide services”. See also the ECJ case C- 70/83 Clobbenburg, para. 11: 
“Court has already done on several occasions, that Community legislation must be 
unequivocal and its application must be predictable for those who are subject to it”. 

657  MNEs are also in the future subject to normal CIT and they are assessed based on local 
CIT rules as well as tax treaties on withholding tax issues and transfer pricing. 
Additionally, MNEs are taxed differently than operations having a turnover below 
€ 750 million. 

658  Bernitz 1010 considers Nordic countries to be restrictive in getting cases referred to the 
ECJ, with Sweden being consistently passive (pp. 20–27) in spite of Commission 
process against Sweden, Bernitz, pp. 18–19. See also Bernitz 2016. 
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focusing on the BEPS objectives659 or the balancing powers based on general 
principles of EU law. 

New EU directive-based anti-avoidance regulation represents the new era of 
anti-avoidance approach660 and applies to a wide range of setups without measuring 
the actual purpose of the setup, in other words, they impact equally normal business 
setups661. For example, the interest deduction rules presented in Council Directive 
(EU) 2016/1164 restrict interest deduction to part of taxable EBITDA662. The EU 
aims to eliminate profit shifting but impacts all financing. There is no measure in 
place whether financing has been arranged to avoid taxes or purely or mainly for 

 
 

659  The main focus has been perhaps to ensure the collection of taxes in EU Member States 
with an assumption that taxable bases are hidden, not to ensure for example fair tax 
base allocation between developed and developing countries. New rules allocate only 
minimal income to developing countries and the national interests of big industrial 
countries have had the majority of the weight in drafting the rules. 

660  The BEPS-based anti-avoidance-minded regulation seeks to identify tax avoidance 
from multiple angles. Penttilä (2022) raised the question of whether there are limits to 
GAAR applicability at all. 

661  Knuutinen 2020 considers that tax avoidance can be eliminated by two methods: 
preventive and repressive, i.e. pre or post methods (pp. 48–50). Knuutinen makes a 
point that clear tax legislation is a key method for the preventive elimination of tax 
avoidance as the rules can be built in a way that they are difficult to circumvent. I agree 
with this, but this conclusion illustrates also strongly the importance of taxpayers’ legal 
protection. Unless the law is clear and predictable, taxpayers cannot rely on the tax 
treatment of the selected setup. Further, Knuutinen has identified different types of anti-
avoidance rules, such as general and specific anti-avoidance rules and anti-avoidance-
initiated rules not including anti-avoidance measures at all (pp. 52–55). 

662  Interest deduction limitation is interesting for the purposes of this study: financing, 
especially group internal financing, is often seen to erode tax base and be aggressive 
tax planning, especially if financing is located to a Member State with lower tax rate. 
In genuine business cases this would be only utilising freedom of establishment. 



Taxpayers’ fundamental rights as the first level of legal protection 

 151 

genuine business reasons663. It will affect all taxpayers randomly664 depending on 
the financial environment rather than tax planning, in other word rule of law665. They 
create a hinder for taxpayers’ economic freedoms by disturbing neutrality and 
creating additional compliance and tax burdens. 

Freedom rights ensure the possibility to choose the legal form and models for 
financial activities established within the EU internal market even though tax 
treatment could be more beneficial in one way of doing compared to another 
solution666. This is crucial as one solution fits one business and another solution some 

 
 

663  Interest deduction rule is a good example of a rule that originally had an objective to 
eliminate profit shifting. High-interest income in a low or zero-taxed country with a 
deduction in a high-tax country was seen as tax avoidance. There seems to have been a 
strong assumption of tax avoidance connected to internal financing. OECD inclusive 
framework considered in 2014–2015: “The use of interest (and in particular related 
party interest) is perhaps one of the simplest of the profit-shifting techniques available 
in international tax planning. The fluidity and fungibility of money make it a relatively 
simple exercise to adjust the mix of debt and equity in a controlled entity.” Still, in the 
2016 action 4 update, the OECD considered: “Thus, multinational groups may achieve 
favourable tax results by adjusting the amount of debt in a group entity. The influence 
of tax rules on the location of debt within multinational groups has been established in 
a number of academic studies and it is well known that groups can easily multiply the 
level of debt at the level of individual group entities via intra-group financing.” It is not 
difficult to agree with these statements creating the objective of the interest deduction 
rule, but they seem to lack proportionality: statements ignore totally that average (group 
consolidated equity debt ratio) has nothing to do with actual funding needs in a stand-
alone investment and that tax planning can be distinguished from pure tax avoidance. 
The selected measure illustrates well also the lack of understanding the basic business 
logic and facts in financing; central financing requires always internal financing and 
decentralised financing is not a tax choice, but a business choice.  

664  Interest deductibility depends on profitability, grade of capital intensive, and financial 
strength, not on tax avoidance purposes. Interest deductibility is also dependent on 
whether investments or acquisitions are domestic (and will result in increased taxable 
EBITDA in the investing country) or if they are cross-border transactions. 

665  Interest deduction rules apply to all taxpayers. It limits the deduction of negative 
financial net in relation to taxable EBITDA. The rules impact more capital-intensive 
businesses by nature, i.e. those of financing, both external and internal financing, is a 
material business issue. Especially investments create the material need for financing 
while net finance cost is dependent on market interest levels and EBITDA on taxable 
profits, i.e. on profitability, not on tax planning. The rules impact capital-light 
businesses less. These businesses can employ artificial setups to utilise a tax benefit 
and artificially shift income between countries. 

666  Different tax treatment as such is not a justification to restrict the use of freedom rights 
as can be seen from the ECJ’s rule of reason test (C-436/00 X, Y and Riksskatteverket, 
para. 49). Free movement, for example, can be restricted, but only if the rule of reason 
test is fulfilled and the justification is proportional, see Urpilainen 2012, pp. 80 and 
107. 
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other business667.  Inappropriate non-focused and fiscally-oriented tax measures may 
create obstacles for legitimate businesses as they also influence other situations than 
just tax avoidance668. Constitutions, independent of whether we consider national 
constitutions or EU law-based fundamental principles 669, set limits for taxing 
powers 670.  

Before considering the qualitative aspect of legislative work it is important to 
review the aspects of freedom rights offered to different kinds of taxpayers.  

6.5 National and EU Freedom rights – Comparison 
of entrepreneurial aspects 

Fundamental rights according to the Finnish Constitution belong mainly to 
individuals671. Part of fundamental rights in national constitutions are applicable 
only to natural persons672. Simultaneously some, more financially oriented rights, 
may be applied at least indirectly to all taxpayers673. Some taxpayers are natural 
persons meanwhile others, such as corporations, can be seen as joint ventures of 

 
 

667  For example, capital-intensive operations need to consider group internal financing 
totally differently than net sales-based business. This means that what is the crucial and 
deeply business-related solution for capital intensive business in relation to financing 
may be artificial for net sales-based operations. 

668  For example, high market interest rates alone may create challenges for interest 
deduction, especially for capital-intensive businesses. Market interest rates are not 
connected to tax avoidance but impact the EBITDA test. Equally, the Russian invasion 
of Ukraine impacted the business environment in a way that influences capabilities of 
deducting interests, not interfering with EU freedom rights, but by possibly creating 
excessive taxation. 

669  Vanistendael 2014 considers EU law as interpreted by the ECJ to represent a kind of a 
majority view of national constitutions. 

670  This is applicable even in the era of BEPS type of rules. Changing the rule of law-based 
approach would mean a return to the arbitrariness of taxation at least to a certain extent. 
The rules would fail in their objectives as King Rex failed in his efforts to be a good 
king, see Fuller. 

671  Karapuu.  
672  Such rights are often closely connected to a person, such as social and educational rights 

or the right of religion or opinion. 
673  Protection that the Finnish Constitution offers is often regarded to be restricted to 

corporations, especially if they are listed or have large financial capabilities, see PeVL 
97/2022, para. 13. This does not however mean that there would be no protection at all. 
The Finnish Constitutional Law Committee considered in the same statement that it 
does not take a position on the EU law substantive aspects as they are mainly outside 
its mandate (para. 4). 
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many individuals674. On the other hand, legal form does not necessarily define the 
nature of a taxpayer675. Independently of the legal form of business, businesses are 
liable to pay tax676. Even when considering corporations, the link between the tax 
burden on the business and the shareholders of the corporation exists677. 

Many of the fundamental rights, especially freedom rights, are based on 
equality678. On the other hand, equality does not mean equal treatment among all 
taxpayers, it can also create “discrimination”679. When considering the applicability 
of fundamental rights to legal persons, we can see two levels: on one hand, national 
and EU level regulations and the business operator, the company itself as the first 

 
 

674  Avi-Yonah (2006, pp. 2–3) corporations or companies can be approached from three 
different angles: 1. artificial entity view meaning that the corporation is a creature of 
the state (by legislative actions), 2. real entity view meaning that the corporation is 
separate both from the state and shareholders or other stakeholders land, and 3. nexus 
of contracts view meaning that corporation is an aggregate of its individual members 
meaning shareholders or partners. Knuutinen considers that the approach has an impact 
on how the liability to pay taxes is considered (Knuutinen 2014, pp. 63–65). In my 
opinion this is a valid view: when small family-owned businesses consider taxation of 
the business, they see it as part of their individual tax burden meanwhile large 
corporations are often seen more as separate from their owners. 

675  Posner, p. 409 considers that "the firm is a method of organizing production; the 
corporation is a method, like a bond indenture, for attracting capital into firm. The 
typical large business is both firm and corporation." In this respect, the remark that the 
Finnish Constitutional Law Committee made in its statement PeVL 97/2022 (and 
referring to multiple earlier statements) on how the size and form of the taxpayer impact 
constitutional protection is a valid point, but perhaps a bit narrow. Meanwhile, listed 
companies and large taxpayers have better financial capabilities, but proportionally 
their capability is not necessarily any better than a natural person unless their business 
consists of other operations that are not impacted by the tax. The capabilities may be 
created by having operations in multiple jurisdictions or having multiple branches of 
businesses. 

676  It appears that on a political level corporations are seen to be real entities in Avi-
Yonah’s way of defining them. This can be concluded from, for example, the proposal 
for a Council Directive on ensuring a global minimum level of taxation, 2021: “[...] to 
ensure that all corporations pay their fair share of tax on profits generated […]” (p 1). 
This view on the other hand entirely ignores the totality, i.e. other approaches identified 
by Avi-Yonah: what is the total tax burden when even shareholders are considered. 

677  Shareholders’ value creation depends on the value of their participation and the profit 
distribution. High taxation of the business will not only impact the balance sheet of the 
corporation (and the value of the corporation), but also the capability to invest. This 
again has an impact on the owner. Owners use often return on capital as a key 
performance indicator. This includes tax burden. Taxation of the profits also naturally 
impacts profit distributions. For example, the Finnish tax system taxes the income of a 
corporation twice: once in the hands of the corporation and a second time when 
distributed as dividends. 

678  Equality is also one of the foundations of the EU, see Vanistendael 2014, p. 31. 
679  See Prechal, pp. 14–15. Equality requires justification and comparable situations. 
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level and investors of the company on the second level. I will explain this through a 
"real life" example: 

Sweden increased the real estate tax on hydropower to 2.8% in order to tax extra 
profits of hydropower after the EU's emission trading was implemented. The 
biggest operator in Swedish hydropower market is Vattenfall AB, a wholly 
Swedish government-owned company. Vattenfall AB's market share is ca 50%. 
Other material players, creating a market share of appr. 35-40% were foreign-
owned. When the power price decreased, real estate tax in practical terms ruined 
the profitability of hydropower production. The increased real estate tax was 
harmful to the hydropower operators independently of the owner and did not 
discriminate against any taxpayers, in this sense, it was equal among hydropower 
producers680. First-level consideration is therefore for this part in line with both 
the national constitution and EU law. On the level of investors, the shareholders 
were treated differently. For the Swedish government, it in actual terms does not 
matter whether they receive the profits in the form of dividends or tax – the 
return on investment is safe. For foreign investors or private investors, this is not 
the case. They need to satisfy the investors' expectations through dividends 
which in turn may impact the collection of capital. This may limit the free 
movement of capital, but also the freedom of establishment within EU law681. 

The basis of freedom rights is different when we consider them on the national 
level and the EU level. National freedom rights by nature have a wider objective than 
the EU’s fundaments. The EU is built on the four pillars creating an internal 
market682, which means that also corporations and companies enjoy these 
fundamental rights. The ECJ has multiple decisions where the right to establishment 

 
 

680  The question of equality among all power producers still remains: were hydropower 
producers set in a worse position as they were taxed at a higher rate than any other 
power producer? 

681  This may not be the case based on the national constitution as the connection is seen 
indirectly between the tax burden and ownership. The connection is not seen to be 
passed on from the company to its owner. 

682  As the EU is built on the internal market based on the four pillars, the objective differs 
from the objectives of national constitutions. The EU’s four pillars are built on the 
Member State constitutional fundaments and, as Lennaerts and Gutierrez-Fons 
consider, the EU general principles are based on Member State constitutional 
principles. The objective of the EU includes naturally not only natural persons but all 
taxpayers in the scope of EU freedoms. 
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and free movement of capital and services are considered683 for all taxpayers. Snell 
considers that the ECJ case offers more protection to those fundamental rights that 
are connected to financial interests than other, more individual rights684.  

The protection is not unconditional as certain thresholds need to be exceeded685. 
The purpose of the fundamental rules is not to create a competitive advantage for 
one taxpayer686 but to ensure a fair and equal playing field. Each business will carry 
the entrepreneurial risks and enjoy the benefits based on choices made.  

All businesses cannot be treated equally due to differences between businesses 
and taxpayers. First of all, the Finnish Constitution makes a distinction on the type 
and nature of taxpayer: corporate taxpayers’ protection is weaker than individual 
taxpayers’ protection. Within EU rules further horizontal and vertical differences 
need to be considered. I will now consider how EU law covers different kinds of 
situations. I will briefly analyse aspects of small operations compared to large ones. 

6.5.1 Small operations vs. large operations 
When comparing fundamental rights, their purpose, and importance in respect to 
large operations versus small operations, the argument has been that large 
multinational enterprises have more opportunities to minimise their taxes, in other 

 
 

683  For example, Case C-318/10, SIAT where the taxpayer was protected from unclear 
legislation based on the principle of legal certainty. See also the ECJ case C-446/03 
Marks & Spencer plc, paras. 31 and 34, as well as ECJ C-279/93 Schumacker, para. 24. 

684  Snell, p. 15. Snell considers that “the free movement provisions of the Treaty are only 
breached if the aim pursued is purely economic or if the selected means are not 
appropriate or necessary”. 

685  Ibid. There needs to be a connection to EU law, see Prechal as well as Lennaerts and 
Gutierrez-Fons. As taxation is not within the mandate of the EU, this connection needs 
to be visible as explained already earlier. This part of the protection is legal. Another 
requirement is that the freedoms may not be misused. For this part see Joined Cases 
C-115/16, C-118/16, C-119/16 and C-299/16, N Luxembourg 1 (C-115/16), X Denmark 
A/S (C-118/16), C Danmark I (C-119/16), Z Denmark ApS, para. 96, with references to 
other ECJ decisions: “It is settled case-law that there is, in EU law, a general legal 
principle that EU law cannot be relied on for abusive or fraudulent ends Case C-212/97 
Centros Ltd and Erhvervs-og Selskabsstyrelsen, para 24 and the case-cited; Case C-
255/02, Halifax plc para 68; C-196/04 Cadbury Schweppes and Cadbury Schweppes 
Overseas, para 35; Case C-251/16, Edward Cussens, John Jennings, Vincent Kingston 
v T.G. Brosnan para 27; and Case C-356/15 European Commission, v Kingdom of 
Belgium para 99)”. The new era of responsible tax management is responding to this 
point raised by the ECJ: taxpayers need to respect the purpose or the spirit of the law 
and make lawful contributions to society to have also the protection offered by the legal 
system. 

686  This illustrates the indirect impact that may justify EU tax directives, but only if they 
are proportional. 
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words, they have better possibilities to employ freedom rights687. This somewhat 
narrow statement is true to a certain extent as multinational entities have operations 
in several countries and the possibility to utilise differences of tax systems in these 
countries but meanwhile, they also have an obligation to comply with multiple 
different rules and regulations688. The second angle, which has been discussed 
already earlier, is that the constitutional protection at least in Finland decreases in 
relation to the size of the business689. 

Operating in multiple countries or having a certain size of operation, like MNEs 
do, cannot create an assumption of tax avoidance690 nor are the freedom rights 
creating an absolute right to use them contrary to the purpose of EU law691. MNEs 

 
 

687  The European Commission stated this view in its report on aggressive tax planning 
indicators, Taxation Papers 2017, p. 21. The report does not represent scientific 
research, perhaps more a report with a clear agenda including strong statements. This 
is stated already in the objectives of the study: “[…] to complement the existing legal 
evidence base and theoretical considerations about ATP in the EU Member States with 
economic substance.” See also the proposal for a Directive on global minimum tax of 
December 2021 and the European Commission communication on Business taxation. 
My view is that these views are interesting as they seem to be based on pre-BEPS facts 
without any post-BEPS review. European Commission objectives may be more on 
creating a taxing power for the EU rather than limiting freedom rights from any 
taxpayer. The BEPS-based development offers the Commission an opportunity to drive 
this development and a lower focus on BEPS topics would not be beneficial for the 
Commission. This appears to large MNEs however as mistrust and an attempt to see an 
increasing amount of operations as tax avoidance, as Penttilä put it in 2022 “are there 
any limits for applying tax avoidance rules”. 

688  Urpilainen considers that local, i.e. stand-alone countries, do not have the capability to 
manage global financial movements and it is questionable how far it should be targeted. 
Urpilainen, p. 44. The statement referring to global financial movements and as a result 
of that pinpointing MNEs’ possibility to use mismatches or shift profits ignores all the 
compliance burden and the risk of double taxation that operations in multiple countries 
bring. Equally, it ignores the differences between operations labelling some types of 
setups aggressive. Meanwhile, the setup may be a crucial part of some operations but 
be artificial for another business. Likewise, it ignores the importance of fundamental 
legal protection that taxpayer has, such as ensuring that rules are proportional. At the 
same time, it is a fact that tax bases in different countries are changing due to 
globalisation and digitalisation of operations, but these phenomena are changes in the 
financial and operative environment, not tax avoidance. The response should rather be 
to adjust the substantive tax regulation than focusing on GAARs. 

689  See for example PerVL 97/2022 vp HE 320/2022 vp. 
690  De Broe 2007 refers to a number of ECJ cases when concluding that incorporation of a 

subsidiary does not justify a general presumption of tax avoidance as long as the 
subsidiary is subject to tax in another Member State, pp. 803–804. 

691  In this respect, ECJ case law has in multiple cases denied the misuse of EU law and 
principles by wholly artificial arrangements, see De Broe 2007, p. 806. See also Joined 
Cases C-115/16, C-118/16, C-119/16 and C-299/16, N Luxembourg 1 (C-115/16), X 

 

https://www.eduskunta.fi/valtiopaivaasiakirjat/HE+320/2022
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do not have absolute freedom to transfer profits freely between countries692. 
Operations in multiple countries are generally a result of operative needs with local 
compliance obligations693. Small and medium-sized operations, that are located in a 
few limited countries, have commonly exemptions and reliefs of taxes and 
compliance obligations. Small and large enterprises are not incomparable situations 
and are therefore treated differently694. However, the difference in compliance 
obligations should be proportional and not based on the assumption that size creates 
tax avoidance. In other words, this means that compliance obligations and risks 
should be compared to eliminate extensive burden for anyone695. 

Comparisons purely between large corporations and smaller businesses are 
complex. If we consider the vertical equality between taxpayers, the comparison is 

 
 

Denmark A/S (C-118/16),C Danmark I (C-119/16), Z Denmark ApS , para. 96, where 
the ECJ stated that “there is, in EU law, a general legal principle that EU law cannot be 
relied on for abusive or fraudulent ends”. See also for example ECJ 212/97 Centros, 
para. 24: “Member State is entitled to take measures designed to prevent certain of its 
nationals from attempting, under cover of the rights created by the Treaty, improperly 
to circumvent their national legislation or to prevent individuals from improperly or 
fraudulently taking advantage of provisions of Community law”. When analysing the 
joined cases (Danish) cases it is important to note that it was a case where a non-EU 
company was entering EU markets in a way to get EU internal market benefits, not an 
intra-market situation to start with. 

692  Active use of treaty benefits purely to seek tax advantages without a real substance or 
business purpose has not been the purpose of tax treaties or EU law. Abuse of tax 
treaties as well as tax avoidance have been tackled by tax treaties, ECJ case law, and 
local legislations already for decades. This view has been confirmed already long 
before any BEPS, see De Broe 2007, p. 808. This is an aspect that responsible tax 
management is highlighting. In this respect, it is making an attempt to illustrate the 
justification of utilising freedom rights. De Broe 2007 (p. 803) reminds that 
incorporation of a subsidiary in another Member State does not create an assumption 
of tax avoidance. 

693  In the case of a responsible taxpayer, the principles of how, when, and where 
incorporation of a company is acceptable and how committed the taxpayer is to comply 
with the existing rules. 

694  Prechall considers equality and prohibition of discrimination to create a positive 
obligation. Further, Prechal considers that “both the principle of equality and the 
prohibition of discrimination require that, save where there is an objective justification, 
comparable situations must not be treated differently and that different situations must 
not be treated in the same way, there may be situations which are so different that 
treating them equally may amount to discrimination.” Trying to make small operations 
and large operations treatment equal may be such a situation. See also statements of the 
Finnish Constitutional Law Committee, ibid. 

695  In the current legislative environment such analysis is not done. BEPS 1 and 2 have 
increased the compliance burden of MNEs with a minimum € 750 million turnover 
materially while SME compliance burden has been reduced or their increase is more 
focused. 
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rather clear when done within one country: if tax rules are the same for all taxpayers 
that are comparable696, taxpayers are equally treated. The fact that small operations 
get reliefs and exemptions that large operations do not have does not necessarily 
create a violation of equality697 as small operations have limited capability to carry 
risk and compliance obligations whereas large operations can have better capability 
to manage compliance at least to a certain extent and their risk is spread to multiple 
locations. Companies are not vertically in a comparable position. 

When considering the horizontal equality among taxpayers, the question can be 
different. One taxpayer should not be treated better than another based on the form 
or size of the operation698, at least based on the EU general principles and the 
Treaties699. The OECD and the EU have set a turnover limit for some BEPS-related 
rules700 for businesses that have a turnover of more than € 750 million. This kind of 
monetary limit may be artificial as the limit is not based on real factors701. This kind 
of limit may set a limitation for growth opportunities702.  

Even more complex than the additional compliance burden is the additional tax 
burden, such as the global minimum tax. This additional tax burden may in some 
cases create a competitive advantage and even a subsidy703. 

 
 

696  Comparing small operations to small operations, for example. See Tikka, pp. 83–84. 
697  State aid rules may be applicable depending on how the differences are created. 
698  Equality is a complex topic. For example, when considering if a taxpayer can trust tax 

authorities’ decisions in a stand-alone case may be overruled by equality factors: one 
taxpayer cannot benefit from tax authorities' misunderstanding when all other taxpayers 
are taxed equally or at least this may happen only in very few cases. See also Tikka 
1972, pp. 83–84. 

699  Equal treatment, or discrimination from another angle, is prohibited though only in case 
of citizen of another Member State is treated worse than in the domestic situation. 

700  For example, DAC 6 reporting obligations, public and tax authority country-by-country 
reporting, and global minimum tax rules are set for MNEs with a turnover over € 750 
million. These few examples may look like a simple task to execute in the digital 
environment, but actually, each of these obligations creates a material compliance 
obligation with no actual purpose. This is obvious in the case of DAC 6 reporting 
obligation as they cover normal transactions as someone could use them for tax 
avoidance purposes. An MNE cannot rely on the fact that the transaction is purely 
business-oriented if it needs to be reported under a GAAR section, not to mention that 
this kind of out-of-objective reporting creates unclarity also for tax authorities.  

701  Businesses having a turnover of € 740 million do not differ that much from operations 
having € 760 million or € 500 million turnover. In fact, the nature of the business may 
create entirely different kinds of capabilities as some operations create turnover more 
than others. This is a challenge of these kinds of limits: they easily create discrimination 
unless the proportionality is considered properly. 

702  This view has not been tested yet in any court or other instance. 
703  See case Boiron C 526/04, which was a case about increased tax creating a subsidy in 

comparison to companies paying the normal, standard tax. 
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Each Member State can define tax burden for their taxpayers based on their 
objectives as long as the tax is not in conflict with EU law704. If the issue is in the 
scope of EU law, discrimination and equality become relevant705. They are relevant 
to the cornerstone of the EU: a functioning internal market706. The assumption that 
taxpayers would be executing aggressive tax planning based on the assumption of 
having operations in multiple countries, is in contradiction to the internal market 
objective and therefore in conflict with equality707.  

EU Treaties and general principles will have a role when judging the taxpayers’ 
economic freedom and legal protection. My conclusion is that constitutional rights 
protect taxpayers independently of the legal form, how taxpayers have organised 
their business, or who owns the business. This is the case especially within the 
constitutional interpretation of the law even on the Finnish national level. Even 
though taxation does not have to be strictly equal for all business operations in one 
country, the differences have to be justified and proportional in light of national and 
EU law708.  EU law, when applicable, creates protection that has better enforcement 
than national constitutions. Finally, freedom rights, as constitutional rules as such, 
are objective rights. Taxpayers have the right to claim their constitutional rights 
(subjective rights), and authorities have the obligation to respect and follow freedom 
rights709. 

 
 

704  Setting global minimum levels for effective taxation is a complex topic. It involves 
other factors of the freedom rights creating obstacles as taxpayers cannot rely on the 
local regulation. Instead of ensuring free movement, the EU has through directives set 
indirect limitations. At the same time, EU law becomes applicable to a wider area of 
taxation bringing cases to the ECJ. 

705  This is the case even for global minimum tax. As Vanistendael 2014 considers, equality 
and the rule of law are good examples of the EU’s foundations. Further, this illustrates 
the complexity of the EU’s role as a regulator: does the EU actually have the power to 
rule over taxes to the extent that the EU is currently doing or is there a broader agenda 
behind different proposals, see Penttilä 2022. 

706  See for example Urpilainen 2012, pp. 42–45, and Vanistendael 2014. 
707  This true even if the taxpayers were to use their rights to reach a lower tax burden. See 

EU cases C-446/03 Marks & Spencer, C-110/99 Emsland Stärke, see econtrario 
conclusions in C 255/02 Halifax and C-484/19 Lexel (especially para. 55). 

708  Mäenpää, 2013. 
709  Karapuu 2011.  
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6.5.2 Abuse of freedom rights – Justified limitation of 
freedom 

Certain fundamental rights, defined by constitutions in different EU Member 
States aligned and confirmed by EU law710, especially in relation to economic 
values711, offer fundamental protection to taxpayers in the form of non-
discrimination and protection against arbitrary taxation. Equally, all taxpayers do 
not enjoy necessarily all the freedom rights depending on the legal form in which 
they are organised, and the protection is not unconditional712. This is crucial to 
understand as constitutional rights do not create total freedom, they ensure only 
freedom in relation to freedoms that others equally have713. Freedoms are 

 
 

710  The EU Treaty and the Charter confirm constitutional principles included in the 
majority of EU Member States’s constitutions. While the Charter may not always be 
legally binding it may act as an inspiration for general principles, Lennaerts & 
Gutierrez-Fons p. 1655, reference to ECJ Parliament v Council C-540/03, para. 38: “to 
reaffirm ‘rights as they result, in particular, from the constitutional traditions and 
international obligations common to the Member States, the Treaty on European Union, 
the Community Treaties, the [ECHR], the Social Charters adopted by the Community 
and by the Council of Europe and the case-law of the Court […] and of the European 
Court of Human Rights”. Further, EU law does not cover all the areas of life and also 
by purposes respects the local constitutions. Even though the ECJ has a task to unify 
the interpretation of EU law, it does not result in unifying all the constitutional systems 
and rules in the EU. This constitutional pluralism means that the ECJ cannot 
unconditionally rely on EU law and fundamental rights without destroying 
constitutional diversity. In line with this, the ECJ has respected the terms set in Member 
State constitutions as a restriction to “constitution shopping”, finding the lowest level 
of protection to fundamental rights. See Lennaerts-Gutierrez-Fons, p. 1663, and ECJ 
case C-36/02 Omega (para 30). On the other hand, Snell has considered that financial 
rights have a lower threshold to get EU law protection. 

711  EU is strongly an economic union, which seems to result in a somewhat lower threshold 
for economic issues to be “in the scope of EU law” than in non-economic issues. See 
Snell, pp. 16–17. The wide scope of EU law in economic issues has been criticised as 
being overly far-reaching taking out the national powers. This can be seen also in the 
area of taxation. BEPS 1 and 2 directives are far-reaching dictating sometimes in detail 
how Member States should use their sovereignty in taxation on a national level. 

712  This is the case, especially within the national constitutions. As considered already 
earlier, the Finnish Constitution offers limited protection for taxpayers on the level of 
freedom rights. As EU law has, as Snell (i has considered, more of an economic focus, 
EU law protects taxpayers independent of the size of the taxpayer. 

713  Freedom rights do not mean absolute freedom to make arrangements without limitations. 
This is necessary as total freedom would easily infringe the freedom of another taxpayer. 
Freedom rights are a system ensuring all proportionally the same freedoms. 
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connected with obligations and responsibilities arising from constitutions and laws 
to protect a freedom714. 

Taxpayers may misuse constitutional rights as well as EU law-based freedom 
rights to reach tax benefits that are not in line with the purpose and objective of the 
freedom rights715. Financial freedom rights are in place to gain economic growth and 
well-being by equally well-functioning internal market, not only to minimise tax716. 

 
 

714  Freedom rights are horizontal, which means that in order to enjoy them everyone needs 
to respect freedom rights that fellow citizens have. This connects freedoms to respect 
and obligations. 

715  See for example ECJ C-110/99 Emsland Stärke, para. 39. The European Commission 
argued that abuse of rights contains “a subjective element, namely the fact that the 
commercial operation was carried out essentially to obtain a financial advantage 
incompatible with the objective of the community rule”. The same view was taken by 
AG in case C-255/02 Halifax, para. 69, and C-196/04 Cadbury Schweppes, by 
considering that abuse of law was a principle governing the interpretation of EU law. 
See also Vanistendael 2019. In the joined cases C-116/16 and C-117/16 Danish cases, 
the ECJ confirms this approach by stating in para. 70 that “[…] a general legal principle 
that EU law cannot be relied on for abusive or fraudulent ends” and in para. 71 “the 
application of EU legislation cannot be extended to cover transactions carried out for 
the purpose of fraudulently or wrongfully obtaining advantages provided for by EU 
law”. The ECJ confirms that (para. 97) “proof of an abusive practice requires, first, a 
combination of objective circumstances in which, despite formal observance of the 
conditions laid down by the EU rules, the purpose of those rules has not been achieved 
and, second, a subjective element consisting in the intention to obtain an advantage 
from the EU rules by artificially creating the conditions laid down for obtaining it” and 
that (para. 98) “Examination of a set of facts is therefore needed to establish whether 
the constituent elements of an abusive practice are present, and in particular whether 
economic operators have carried out purely formal or artificial transactions devoid of 
any economic and commercial justification, with the essential aim of benefiting from 
an improper advantage”. In relation to the Danish cases, it has to be taken into account 
that the case was about a taxpayer from a third country entering the EU, not a pure EU 
internal transaction where the ultimate owner would in any case be in the EU. 

716  When considering purely taxation we should remember that the question of EU law 
applicability to tax issues is not direct and straightforward, but rather an indirect impact. 
Tax is a consequence of business and sometimes the consequence may impact the 
functioning of the internal market, ibid. Taxpayers need to illustrate the connection to 
EU law. Likewise, the internal market is not only a tax internal market, but on totality 
internal market where there are tax consequences within the internal market. Steering 
tax rules, even harmonisation, does not mean automatically that they would promote 
the functioning of the internal market unless that is analysed separately. If the aim of 
tax rules is to encourage certain types of behaviour, it may be difficult to meet, 
especially if the target is very narrow. In this respect eliminating tax avoidance is a 
difficult target by setting the same measure unless the applicability of the measure is 
not considered with special care. The same is applicable for misuse of freedom rights 
equally, though it may be easier to identify. With respect to misusing freedom rights, 
the question becomes easily whether the behaviour is typical for a taxpayer, i.e. is it a 
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If the fundamental rights are used purely to avoid taxpayers’ obligation to contribute 
to society717, then the rights are misused. Misuse of the freedom rights has to be 
prohibited efficiently to ensure that legitimate use of the freedom rights is efficient. 
However, legislative and administrative rules should respect freedom rights as 
taxpayers’ operations have to respect the liability to pay the fair share of taxes718. 

Abuse of financial freedom rights is tackled primarily by constitutional 
interpretation of tax law719 and finally by tax avoidance rules, as a last resource720. 
We can find two approaches from ECJ case law on how to tackle the issue of tax 
avoidance in EU law. Firstly, tax avoidance is seen as a justification for measures 
restricting taxpayers from exercising their rights due to the need for fiscal 
supervision, or later tax avoidance721. Secondly, tax avoidance has been seen as a 

 
 

normal or justified standard for the type of taxpayer to behave as the taxpayer has 
behaved. As an example, a wholesaler relying on specific IP-related royalties even 
though in reality IP does not exist for that kind of taxpayers. 

717  Hemels states that each taxpayer is born in a certain state and is therefore liable to pay 
taxes to that state. Similarly, each state has the right to protect its taxpayers from free 
riders who are trying to escape their obligations. Hemels, pp. 420–422. The same aspect 
is raised in the principles for responsible tax management, such as B Team principles. 

718  Paying taxes is linked to the ability to pay. While the ability to pay refers to the actual 
capacity to pay based on wealth, it should also prohibit arbitrary taxation. Arbitrary 
taxation impacts negatively the ability to pay and sets therefore not only a lower but an 
upper limit to taxation, see Englisch 2014, pp. 444–446. Knuutinen (2009) considers 
on pages 45–46 that a benefit principle would suit better when considering corporate 
taxpayers by referring to Bird’s statement about how naïve a reference to the ability to 
pay taxes is in relation to corporations and their separate legal personality and the 
amount of money. In this respect, the argument seems to be naïve. Further, Knuutinen 
refers to Rosen’s statement that a corporate cannot bear taxes. There is a contradictory 
aspect in these statements with the Finnish Parliament Constitutional Committee’s view 
where the Constitutional Law Committee considers that large taxpayers’ protection is 
weaker (para. 13 in 97/2022). This would mean that large taxpayers are considered 
separately. The size of the taxpayer is finally a proportional topic as also the tax 
amounts are large in question of large taxpayers. 

719  See for example Finnish SAC 2016:180. The Supreme Administrative Court is not 
taking the legislator’s role nor was the SAC willing to judge the legislative processes’ 
compliance with constitution whereas the court can interpret the tax law in light of the 
constitution. 

720  To be proportional, tax avoidance rules should focus only on eliminating abuse, not the 
economic freedoms. 

721  Assessing tax avoidance subjectively is difficult and cannot be the sole source for 
assessment. Again, tax governance and measures in relation to responsible tax 
governance may play a role. Weckström defines tax avoidance to include an artificial 
objective, hiding real objectives and set up to reach mainly a tax benefit that in total 
picture is artificial, Weckström I p. 395. Tax avoidance in an international arrangement 
is more complex as the relation between tax treaties and tax treaties has two levels, see 
Weckstöm II pp 508–509. 
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specific case of abuse of EU law justifying not to apply the fundamental freedoms 
for the benefit of the taxpayer722. The ECJ has set a threshold to be met objectively 
measuring characteristics of the transaction or series of transactions illustrating the 
misuse of freedom rights723. These characteristics concentrate to measure if the 
transactions are artificial724.  

There has to be a balance between rights and restrictions. Misuse of rights will 
erode the benefits offered as "free riders" avoid the obligations, i.e. the "cost" of 
these rights. Anti-avoidance rules target ensuring sufficient tax collection, while 
freedom rights ensure businesses are organised efficiently. This is why it is crucial 
to analyse more methods, principles, and rules created to tackle tax avoidance. They 
create a risk for financial freedom rights as they may abuse the right to collect tax. 

As the EU has now implemented new minimum tax rules, the EU regulative 
system seems to eliminate low taxation, i.e. unjustified tax benefits, at least for those 
taxpayers subject to the new rules. This means that as an assumption the threshold 
of having an unjustified tax benefit has increased.  

I will in the following consider this aspect by analysing and comparing more 
closely the EU's and the OECD's actions against base erosion and profit shifting from 
a taxpayers’ rights perspective in relation to the existing ECJ case law.  

 
 

722  Vanistendael 2019 considered that elimination of abuse, even though it has existed 
already a long time, has been established finally in ECJ praxis for example in C-110/99 
Emstal Stärke. 

723  In the joined cases C-116/16 and C-117/16 (Danish cases) the ECJ confirms again, 
perhaps a bit more in detail, how the abuse should be measured by stating in paragraph 
97 that “proof of an abusive practice requires, first, a combination of objective 
circumstances in which, …, the purpose of those rules has not been achieved and, 
second, a subjective element consisting in the intention to obtain an advantage from the 
EU rules by artificially creating the conditions laid down for obtaining it” and in 
paragraph 98 that ”[e]xamination of a set of facts is therefore needed to establish 
whether the constituent elements of an abusive practice are present, and in particular 
whether economic operators have carried out purely formal or artificial transactions 
devoid of any economic and commercial justification, with the essential aim of 
benefiting from an improper advantage”. See further C-585/22 X BV, paras. 50 and 57. 

724  De Broe 2007, pp. 757–759, considers, that abuse was determined as early as in 1988 
in the ECJ case C-39-/86 Lair. The objective and purpose of the Community provision 
are decisive in concluding abuse. De Broe concludes that the ECJ applies some kind of 
substance over form measure when analysing abuse. The key term is artificiality. See 
also Vanistendael 2014 and 2019. 
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6.5.2.1 Tax avoidance and freedom rights 

Taxing powers in the EU belong to Member States leaving Member States with fiscal 
sovereignty. The EU as such has no taxing power at all725. This results in a position 
where tax-related issues have been in the focus of the EU by separate “justification” 
only if the impact of tax laws have a connection to EU law principles and the basic 
freedoms based on the EU treaties726.   

The fundamental freedoms in EU law can be understood in three ways: anti-
protectionist rules, individual rights, and allocation principles727. Taxpayers’ legal 
protection dimension is concerned mainly with individual rights and an anti-
protectionist approach focusing on the objective of this study better than the 
allocation principle728.  

 
 

725  The only area where the EU has taxing powers is customs. EU's budget is built on 
membership fees, not taxing power. Vanistendael, 2019 and Traversa and Pirlot 2014, 
p. 125–127. The Council of the EU has launched a few directives in the area of income 
taxes, one of the latest them the OECD’s Inclusive Framework-based global minimum 
tax. The Council argues that the EU has the right based on Article 115 on ensuring the 
functioning of the EU internal market. This is a question of interpretation of the EU 
Treaty, not automatic meaning of the EU’s legislative powers to direct taxation. This 
can be seen for example when the EU launched its Covid-19 Recover Plan in 2020. The 
recovery plan was to be financed by debt that will be repaid by Member State 
contributions. In addition to that the European Commission proposed three new sources 
of financing, of which one was the reallocation of MNE profits, i.e. an EU tax. The 
validity of this interpretation will most likely be tested in the ECJ. This is a question of 
when there will be a case where facts and circumstances are in place for this kind of 
question. The view has even other consequences, such as dispute resolutions, that are 
interesting and important for the focus of this study. 

726  Each Member State has tax sovereignty (Member State has the competence to define 
domestic rules and aspects of their tax system though respecting international treaties) 
from substantive (right to tax all income within its territory) and formal dimensions 
(restriction to impose their laws abroad). This sovereignty is restricted by the principle 
of consistent exercise of Union law i.e. if tax restricts the implementation of Union law. 
EU law will override the restriction promoting the internal market. Traversa and Prilot, 
pp. 127–129, and Hettne, p. 24. 

727  Anti-protectionist rules consider freedoms of movement to aim at liberalizing trade 
between Member States. Individual rights regard freedoms of movement as economic 
fundamental rights allowing citizens specific rights that should not be infringed by 
Member States. Allocation principles finally regard freedoms of movement as 
provisions designed to distribute powers between Member States and the European 
Union having more weight on the political character of free movement than the 
economic character. Traversa and Pirlot, pp. 133–139. 

728  Political development in the 2020s has resulted more in the area of allocation principle, 
even in the area of anti-protectionist approach. Especially, rules aimed at MNEs with 
more than € 750 million in net sales can be seen as anti-protectionist action: to create a 
more level playing field for SMEs by imposing more compliance and tax burden to 
MNEs. OECD’s Pillar 1 and Pillar 2 initiatives reflect more on the allocation of income. 
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Sovereignty in taxation, i.e. national tax, leads to differences, even mismatches 
within a single market.729. As a consequence, taxation may become an issue for the 
functioning of the EU internal market. This may give the EU some powers 
concerning taxation730, but only in case taxation interferes with the internal market 
731. In other words, EU secondary law concerning taxation should respect Member 
State sovereignty. This could mean that secondary law should therefore be 
concentrating more on policy statements732 or then take over taxing powers from 
Member States to eliminate national differences. 

Business operations gain from the functioning of the internal market. If EU 
focuses more on tax planning, i.e. national measures, EU is focusing more on 
limiting economic freedoms than ensuring the functioning of the internal market. 
There has to be a balance between the right to tax and freedom rights733.   

 
 

729  This seems to be the case even when implementing the same rules. For example, 
ATAD-based interest deduction limitations may result in mismatches within the single 
market due to differences between national regulations. Similarly, the OECD Inclusive 
Framework on global minimum tax will result in mismatches. These mismatches will 
be new and they may occur accidentally or as an agreed consequence. Another factor 
that may interfere with the functioning of the internal market is the poor alignment of 
the anti-avoidance measure. It reacts more in the case of interest deduction to interest 
and profitability levels than actually aggressive tax planning. This will lead to 
challenges within the internal market as some actors will suffer from these rules in cases 
where there is no tax planning involved. This may interfere with the functioning of the 
internal market. 

730  See the proposal for a EU directive on Pillar 2, global minimum tax, November 2021. 
731  This means that proportionality has to be considered carefully. EU-level rules can easily 

interfere not only with national tax sovereignty but even equality. For example, the 
Pillar 2 proposal sets an obligation to create a national tax burden and on the other hand 
sets a higher tax burden based on the size of a company. 

732  EU law is in place concerning direct taxation on the basis of the general provisions in 
TFEU in connection to the approximation of laws, regulations, administrative 
provisions, and even application of those that “directly affect establishment or 
functioning of the internal market”. This has allowed the EU to implement directives 
concerning the distribution of intra-group profits, cross-border payments in the form of 
interests and royalties again within a group of companies or associated companies, 
cross-border reorganisations, and within administrative co-operation, Traversa & 
Pirlot, pp. 126–127. Typical for these rules is that they set limits for tax sovereignty by 
simply equalising tax treatment for taxpayers from other Member States and co-
operation of authorities to ensure this target. The directives impact the level of tax 
therefore only indirectly. Any further-reaching actions could be questionable, 
especially if there is no sufficient mandate from national parliaments or change in the 
EU Treaty. Self-mandating (see Urpilainen 2014) brings clear challenges to taxpayers’ 
legal protection as it is commonly not considered at all or at least sufficiently. 

733  See Bentley 2007. Bentley talks about the balance between taxpayers’ rights and taxing 
powers. If either interest has too much weight, there is a risk of conflict escalation. For 
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6.5.2.2 The ECJ’s approach to taxpayers’ constitutional protection and 
abuse 

Preventing abuse of both fundamental rights and legislation is not a new invention. 
As Advocate General Maduro states, referring to Advocate General Tesauro, every 
legal system that aspires to achieve unity needs to have a self-defence mechanism 
against abuse734. I take it for granted that this protection against abuse is needed. The 
question is how far can this protection of taxing powers go without conflicting with 
taxpayers’ economic freedoms rights, in other words comparing interests in order to 
find proportionality and balance. 

Advocate General Maduro confirms that, it is a well-established and stable 
principle, confirmed by the ECJ, that taxpayers have the right to arrange their 
business in a tax-efficient manner. There are no legal grounds to expect taxpayers to 
arrange their operations maximising their tax burden735. 

The ECJ has taken two separate lines in tackling tax avoidance and the abuse of 
EU law. The first one concentrates on tax avoidance as a justification to restrict 
taxpayers from exercising fundamental freedoms to ensure balanced taxing powers 
or in other words, the need for fiscal supervision. The breakthrough of tax avoidance 
as a justification was in the case Marks & Spencer736. Marks & Spencer was about 
loss compensation between EU Member States.  

 
 

taxpayers, this means often use of all possible legal options to get remedies. To my 
opinion, this conflict escalation is happening already as tax authorities seem to have an 
attitude or assumption that MNEs are making efforts to avoid paying taxes in spite of 
all the efforts of responsible tax management and transparency. 

734  Advocate General Poiares Maduro’s proposal in cases C-255/02 Halifax plc, C-419/02 
BUPA Hospitals Ltd, and C-223/03 University of Huddersfield Higher Education 
Corporation, para. 73. 

735  Advocate General Poiares Maduro’s proposal in cases C-255/02 Halifax plc, C-419/02 
BUPA Hospitals Ltd, and C-223/03 University of Huddersfield Higher Education 
Corporation, para. 85. Further, Maduro notes that while this freedom is entirely legal, 
some persons may consider it not to be moral. I think that morality is a difficult base 
rule for taxation as it is very subjective. I think also that fair judgment protects what 
normally is meant by morality: if a taxpayer is using his right to organise his business 
purely in a tax-minimising manner, he will ignore other business-related risks. This will 
create an obstacle for the business. Fair and balanced valuation of different factors, 
including tax, ensures that no issue gets an extreme weight in business structures. The 
same principle applies to states: if tax rules are built only for maximising tax collection, 
it will, sooner or later, create an obstacle for business and reduce finally tax revenue. 
See Maduro, para. 86. 

736  Vanistendael 2019. See ECJ C-446/03 Marks & Spencer. 
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The ECJ had made the AAOy737 decision where the outcome was slightly 
different. In the AA Oy, case the ECJ considered that the Finnish tax consolidation 
system, group contribution, was violating freedom of establishment, but it was 
justified as it safeguarded the balanced taxing powers between the Member States738. 
The ECJ considered group contribution to be in this respect a wholly artificial 
accounting entry only739.  

In the Marks & Spencer case, the ECJ stated: “it must be accepted that the 
possibility of transferring losses incurred by a non-resident company to a resident 
company entails the risk that within a group of companies losses will be transferred 
to companies established in MS which apply the highest rates of taxation”. In other 
words, the risk of tax avoidance was seen as a justification to limit the EU rights at 
least to a certain extent. 

In the AA Oy case, the ECJ regarded the rules to be proportional if transactions 
“do not reflect economic reality” or are “devoid from economic reality”740, whereas 
in the Marks & Spencer case, loss consolidation was allowed in certain 
circumstances. I see this as a reflection of a different approach to loss consolidation. 
The Finnish group contribution allows taxpayers to transfer profits freely without 
any counter remuneration or actual loss coverage while the UK system is bound to 
real loss compensation741. Therefore, UK law was seen as not being proportional to 

 
 

737  ECJ C-231/05 AA Oy. In this case, the ECJ confirms in paragraph 40 that the first 
paragraph of Article 43 EC expressly leaves traders free to choose the appropriate legal 
form in which to pursue their activities in another Member State and that freedom of 
choice must not be limited by discriminatory tax provisions. 

738  ECJ C-231/05 AA Oy paragraph 30 confirms freedom of establishment, and paragraphs 
32 and 39 consider group contribution rules to be discriminatory. Paragraphs 56 to 58 
conclude that artificially transferred losses between countries to use losses twice is 
actually an abuse of freedom of establishment. 

739  De Broe 2007, pp. 818–819. De Broe disagrees with the ECJ regarding the wholly 
artificial nature aspect and considers that group contribution may also be a justified 
business transaction. The European Commission has in 2019 sent a formal notice to 
Finland that the Finnish group contribution system is not in line with freedom of 
establishment. The Commission seems to agree with De Broe. While this may be to a 
certain extent true, group contribution is a pure transfer of profits from one company to 
another without requiring anything else than a joined ownership of more than 90%, if 
the tax residency is ignored. This offers actually an open route to transfer profits 
without any counter transaction at all. 

740  ECJ C-231/05 AA Oy Para. 62 and 63. This could be also arm’s length test: payment is 
not remuneration for goods or services. 

741  Loss consolidation and group contribution systems are the two opposite ends of a tax 
consolidation system. When transferring profits between entities without necessarily a 
counter transaction group contribution had components of artificiality while loss 
compensation is shifting losses, not profits. 
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the target of eliminating tax avoidance742. De Broe disagrees with the ECJ’s 
approach and considers that it would have been possible for the ECJ to apply the 
earlier case law stating the UK rule to be disproportionate to its purpose743. 
Independently of the approach, the ECJ accepted tax avoidance to be a justification 
to restrict the use of fundamental freedoms to a certain extent, though not 
automatically744, but setting terms such as proportionality and transaction or 
arrangement to be wholly artificial. 

The second line is specifically abuse of EU law allowing justification to restrict 
the use of fundamental freedoms. Already in the case of Emsland Stärke745, the 
European Commission claimed that abuse of rights contains “a subjective element, 
namely the fact that the commercial operation was carried out essentially to obtain a 
financial advantage incompatible with the objective of the community rule.” 
Additionally, the Commission stated that abuse is illustrated by the fact that benefits 
are reached by creating conditions subject to getting the advantage artificially. Abuse 
of Union law was finally confirmed by the ECJ in the case Halifax746. The ECJ set 
two requirements to illustrate the abuse of Union law, firstly, to grant the advantage 
would be contrary to the purpose of Union law and secondly, the essential aim was 
to receive the advantage. 

The ECJ has published in 2019, i.e. post BEPS, new cases concerning abuse of 
Union law747. These cases are important, although I see them rather confirming 
principles from earlier cases, and as such they do not eliminate taxpayers’ 
fundamental rights or their protection. These decisions rather clarify the ECJ's 
understanding of how to measure artificiality and abuse in relation to constitutional 
rights. 

When considering the ECJ decisions in the Danish cases from a taxpayers’ 
protection point of view, the main question is whether the ECJ has diluted in any 
way the importance of the fundamental rights and legal principles. I think that 
Advocate General Kokott’s statement gives a good perspective on this issue: “[…] 

 
 

742  I consider the ECJ’s point in Marks & Spencer as an effort to identify a proportionality 
test, i.e. allow loss consolidation in real cases with economical substance. This would 
mean that the ECJ refers to its earlier case law, but indirectly. See De Broe 2007. 

743  De Broe 2007 refers to and agrees with Michael Lang's view on this, De Broe p. 820. I 
can see De Broe’s point, but would lean more towards the ECJ’s approach as it offers 
good and thorough couple guidance together with the AA Oy case.   

744  Marks & Spencer sets requirements when loss compensation across borders is 
acceptable. The Finnish group contribution is not strictly speaking about loss 
compensation, but fiscal consolidation by moving profits between Finnish entities. 

745  ECJ case C-110/99 Emsland Stärke, see para. 39. 
746  ECJ case C-255/02 Halifax. 
747  C-115/16 Danish cases. None of these cases were purely related to the internal market, 

but had a non-EU transaction angle in them. 
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questions ultimately apply to the fundamental conflict between the taxable person's 
freedom to arrange his affairs under civil law and the need to prevent arrangements 
that are valid under civil law but nonetheless abusive under certain 
circumstances.”748 Further Advocate General Kokott considers that “in light of the 
angry political mood concerning the tax practices of certain multinational groups, 
drawing that dividing line is no easy task for the Court of Justice and not every action 
by an individual to reduce their tax should be open to a verdict of abuse.”749  

In the decisions for the Danish cases, the ECJ clarifies how to consider whether 
an arrangement that a taxpayer has entered within his fundamental right to organise 
his business is abusive from a tax point of view. The flavour of the Danish cases was 
that the transactions were in relation to an EU and a non-EU country. This is a 
important factor as it may bring abuse closer to the cases. If a non-EU operator has 
arranged its operation purely to receive a tax advantage, which has been targeted to 
improve the functioning of the internal market, the threshold for abuse is lower750. 
This point is changing analysis of abuse of EU law.  

When comparing ECJ practice, including the Danish cases, it is remarkable that 
the analysis done and arguments presented to support the BEPS-related tax directives 
are thin and do not include the considerations that the ECJ has made. The EU is 
focusing only on tax but the ECJ focuses on the internal market as a whole. This 
creates a shadow over the tax-related EU directives751. This can be crucial for the 
mandate the EU has in the area of tax. 

The ECJ confirms that a taxpayer has the right to arrange a business under civil 
law even so that the tax burden is minimised. Equally, the ECJ states that EU law may 
not be used abusively. In the Danish cases, the access to benefits granted by EU law 
was created through the artificial entrance by a non-EU taxpayer reaching out for EU 
benefits through abusive methods752. This means that abuse is, as recognised already 

 
 

748  Advocate General Kokott's opinion in case C-115/16, para. 3. This point illustrates well 
that tax cannot be the only objective when assessing proportionality. 

749  Advocate General Kokott's opinion in case C-115/16 Danish cases, para. 4. See also C-
585/22  X BV, para. 57, where ECJ confirms that the wholly artificial approach is still 
valid referring to several old cases such as Cadbury Schweppes and Cadbury 
Schweppes Overseas and Test Claimants in the Thin Cap Group Litigation. 

750  See for example para. 107 in the cases C 115/16 Danish cases. 
751  The new directives represent a new era of EU tax regulation as the EU has shifted 

towards positive harmonisation. The spirit of the new regulation is leaning more 
towards the direction of the EU as one market area where the EU has a strong federal 
position. This development has been systematic and proceeding step by step, as Penttilä 
pointed out in 2022. The EU seems to have a target that it is trying to attain piece by 
piece without raising a decent discussion about the development.  

752  In this aspect the third country approach is important: was the arrangement executed 
purely to get access to EU internal market benefits that the taxpayer would not have 
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in the past753, a principle that sets borders for using the fundamental rights to balance 
taxing powers. With these principles, the ECJ is carefully developing its earlier case 
law by clarifying factors to be considered to identify abuse754. Further, the new 
minimum tax rules may mean that claiming abuse has a higher threshold than 
earlier755. 

As the ECJ is developing its principles on abuse, it could be seen also as 
tightening the interpretation of wholly artificial arrangements, not just granting EU 
law benefits in relation to transactions having an EU cross-border element756. The 
ECJ is carefully seeking balance between fundamental rights and their restriction. 
This becomes evident as the ECJ confirms clearly two, already existing principles. 
First, reaching for a benefit that is formally in line with EU law, but which is 

 
 

had at all without the entities. I consider that this factor creates an extra layer of 
requirements as even the access to the EU internal market needs to be real, i,e. not 
artificial. The case will have an impact on the interpretation of beneficial ownership 
clarifying it, such as Danon. Even though the Danish cases are applied by multiple 
countries and may get different angles, taxpayers’ right to arrange their operations in 
an optimal way in domestic or already in intra-Union setups was confirmed by the 
Belgian Court of Cassation in the so-called ICL case from 25 November 2021. 

753  Vanistendael 2019. 
754  I see that the ECJ is aligning its decisions with each other by purpose rather than by 

accident. For example, in case C-526/04 Boiron , the ECJ took view on negative state 
aid and remedy. My view is that the ECJ created a framework to illustrate when 
government has an obligation to repay the negative state aid and when not. 

755  The EU’s minimum tax aims to ensure minimum level of taxation, which means that 
the new rule should eliminate inappropriately low-taxed arrangements. This creates a 
fundamental assumption of non-tax benefit for the arrangement and moves the bar of 
illustrating tax benefit for an arrangement higher even in cases where no minimum tax 
is levied. The reason for this would be that the Pillar 2 rules creating a framework of 
minimum tax eliminating inappropriately low taxation will ensure an agreed level of 
taxation. This kind of agreed taxation level is sufficient and no tax benefits would exist. 
As this was the intention of the regulator, cases which earlier have been referred to 
abuse of EU freedoms are eliminated being most likely considered when drafting the 
rules. 

756  For example, the Belgian tax authorities appealed to the Court of Appeal of Ghent 
making a reference to ECJ C-115/16 Danish cases. Tax authorities made arguments in 
a purely EU intra-market transaction referring to abusive use of EU law, unlike in the 
Danish cases where the taxpayer was trying to enter EU freedoms by abusive 
arrangement. Tax authorities didn’t point out artificiality nor abusive use of EU law 
principles in the case, rather a lower tax burden than what the Belgian tax authorities 
were willing to accept. Court of Appeal of Ghent made a decision in the case on the 16 
June 2020 decision number 2019/AR/1487. The decision was confirmed by Supreme 
Court in June 2024.  
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contradictory to the purpose of EU law by artificial arrangements can be regarded as 
abusive and therefore, based on an EU law principle, not acceptable757. 

To treat an arrangement as abusive a threshold should be reached. This threshold 
consists of “a combination of objective circumstances in which, despite formal 
observance of the conditions laid down by EU rules, the purpose of those rules has 
not been achieved and second a subjective element consisting in the intention to 
obtain an advantage from the EU rules by artificially creating the conditions laid 
down for obtaining it”758. When setting the threshold, the ECJ is not measuring the 
proportionality of rules, but setting concrete requirements to respect fundamental 
economic freedoms. In a real business case, the ECJ is comparing this right to the 
obligation to pay tax. If the fundamental freedoms are used artificially and not in line 
with the purpose of EU law, the fundamental rights have been used abusively and no 
EU law benefit should be granted759. Obligation to pay taxes overrides the freedom 
to arrange business in that sense. 

The new minimum tax means that tax authorities will have to demonstrate a two-
step test to illustrate abuse. Firstly, tax authorities need to illustrate abuse as the ECJ 
has defined abuse and measuring of abuse. Secondly, tax authorities need to illustrate 
that a taxpayer has managed to abuse even the minimum tax rules. 

My view is that the ECJ is making an effort to clarify even how the proof should 
be evaluated by stating some factors that “may be reinforced”760 when considering 
abuse. Whether the ECJ has succeeded in this guidance is not clear. Assessing facts 
is complex. What is an artificial setup for one may be a basic setup for another 
business761. Notably, the EU has not considered these factors in its BEPS 1 and 2 

 
 

757  In C-585/22 X BV case in paragraph 57 the ECJ confirms the traditional approach. 
Paragraphs 87 and 88 confirm further the traditional approach fitted to the Dutch 
regulated background to be consistent with the proportionality principle. 

758  ECJ in C-116/16 Danish case II para. 114. 
759  The objective of EU law is not to grant tax benefit, but to promote the functioning of 

the EU internal market. The responsible tax principles combining business and tax are 
in the core of this approach. 

760  ECJ in C-116/16 Danish case II. 106. 
761  For example, debt to equity ratio is claimed to be aggressive tax planning and not 

acceptable as profits are shifted between countries. This may be the case if normal 
“industrial” circumstances require a certain equity level and this industry standard is 
not followed. On the other hand, for example, private equity industry typically uses 
different debt-to-equity ratios than the industrial operators. This in itself cannot be 
abusive nor artificial if the private equity standards are used properly. In case a 
legislator does not approve of private equity standards, the legislator may create rules, 
the minimum commonly agreed morality, as Fuller states it, to be followed. The 
legislator may not however state that using debt in financing is not acceptable to reach 
out for higher taxes, at least not without a sufficient majority in the legislative process. 
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approach. The rules tackling abuse are rather formal without measuring the 
circumstances, as the ECJ is doing. 

Advocate General Kokott is even more precise in her opinion in case C-115/16. 
She states clearly the importance of fundamental rights such as the freedom of 
establishment. A taxpayer has the freedom to look for minimal tax burden within the 
frame of the law and the purpose of the law. Kokott states that “the mere fact that a 
business structure was chosen in the present case that did not generate the maximum 
tax burden cannot in itself qualify as abuse”762. Kokott makes an effort to clarify the 
criteria even further: abuse has to be evidenced by the subjective and objective tests. 
Further to illustrate how to measure subjective and objective tests, she states that 
lack of transparency may be one evidence of a purpose to abuse EU rules763. 

My conclusion is that abuse has been prohibited in well-established case law and 
confirmed by the Danish ECJ cases. However, the threshold for abuse is still high 
and cannot be an assumption for tax assessment. These factors have not been built 
into the new BEPS directives, which may create interesting new cases for the ECJ to 
decide: are the directives proportional to their objectives. The principles of EU law 
as well as ECJ case law protect taxpayers’ rights by setting limits for the tax 
authorities’ assessment possibilities764.  On the other hand, new minimum tax rules 

 
 

762  ECJ case C-115/16 Danish case, para. 71. Kokott states later in paragraph 84 the reason 
for the right to look for the lowest tax burden – it is the structure of EU Member States 
and their sovereignty in tax issues. In paragraph 84 Kokott states that “any such actual 
minimal taxation or non-taxation is a consequence of the tax autonomy of each State. 
If fiscal competition between Member States is admissible under EU law due to the 
lack of harmonisation of income taxes, a taxable person cannot be blamed for availing 
himself in reality of the tax advantages offered by certain Member State.” This kind of 
tax maximisation argument is often sued by tax authorities, see for example 
Kammarrätten i Stockholm 4572-17. 

763  Advocate General Kokott’s opinion in the case C-115/16 Danish case, para. 88. Lack 
of transparency, which used on purpose resulting in not being taxed in any of the 
countries involved in the arrangement due to lack of information illustrates abusive 
purpose. Transparency in this context means tax authorities possibility to receive 
information from counterparty countries. Interesting to notice is how responsible tax 
management principles set also transparency as a requirement for acting responsibly. 
For example, B Team principles set a requirement of taxpayer transparency and 
avoidance of using so-called low-tax countries, which typically do not have the tax 
authority transparency or the exchange of information clauses. 

764  ECJ considers taxpayers’ rights in relation to the economic freedoms and the 
functioning of the internal market, where again SAC (Sweden) in decision 90/2011 is 
focusing more on taxable income-based reasons or any for tax purposes restricted 
reasons. SAC Sweden created a new definition on top of “artificial arrangement” 
through “internal convenience” concept. Arguing misuse of constitutional freedoms 
goes far beyond simple tax analysis and may therefore be challenging for tax authorities 
who are used to arguing taxable income aspects, i.e. pure tax law approach, while the 
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should ensure an agreed minimum level of tax eliminating tax benefits. Pillar 2 might 
have an indirect impact on the functioning of the internal market, but inadvertently. 

6.5.2.3 EU Harmonisation and legal protection of taxpayers’ economic 
freedoms 

Legal culture and system vary from one EU Member State to another. Any 
harmonisation of rules will take a long time and should take into account special 
features of different Member States and also businesses765. Harmonisation of tax 
regulation is touching closely Member States’ right to tax, tax sovereignty, and, as 
considered earlier, only in some cases, the functioning of the EU internal market766. 
Therefore, the EU’s initiatives in the area of Member State financing, i.e. taxation, 
should be considered carefully. Not only proportionality but also clarity and 
predictability of regulation are crucial from the points of view of taxpayers’ 
fundamental rights and the functioning of the internal market. 

Taxpayers’ legal protection cannot be ignored in a harmonisation process, for 
example, by referring to existing dispute resolution rules. The approaches of national 
courts are different due to their backgrounds and cultures767. This means that for 
instance governance rules for tax authorities and dispute resolution should be 
developed equally on the EU level to ensure EU-wide harmonised process and 
taxation768. 

 
 

approach should be more about the whole “setup” rather than about tax consequences 
alone. 

765  Member states may support the key industries that are crucial for the country not for 
tax purposes but as these industries are important for the country. 

766  Tax sovereignty may however impact competition between Member States as Member 
States are offering different kinds of reliefs, credits or beneficial tax rules to attract 
businesses. This, however, is one phenomenon and a natural part of a well-functioning 
internal market. Competition between Member States improves competitiveness of the 
EU when attracting businesses being part of the functioning of the internal market. Tax 
in that respect is not anything else from other public policies, though perhaps not the 
best and most efficient one. Another aspect is that this competition has to be fair. 
Having fair tax competition does not necessarily justify minimum rules. 

767  Some countries are reluctant to send cases to the while ECJ some are not, see Bernitz 
2016, p. 47. 

768  This could lead to cherry picking. Cherry-picking in this respect means that the EU is 
developing substance rules for taxation, but does not take any initiative in developing 
legal certainty and legal protection at all. Development of these kinds of rules may be 
complex as they touch fundamentally areas where governments see national interests 
which they do not allow to be solved by anything else than their own tax authorities 
and courts. The complexity of national interests has not been raised to political 
discussions as they would slow down the implementation of substance rules. Secondly, 
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Harmonising tax rules in itself can be reached through negative or positive 
harmonisation. ECJ case law has, due to its nature, been more focused on negative 
harmonisation769 while the EU's latest directives, contradicting with the old principle 
in the area of tax, have concentrated on positive harmonisation of taxation, especially 
tax avoidance770. Further, the EU’s new tax-related regulation has overlapping parts 
that with some likelihood create conflicts when implemented nationally. The 
question is how well these approaches reach the EU's target of a well-functioning 
internal market771. 

Based on the existing constitutional principles government does not 
automatically have authority to unlimited taxation. Taxation should be proportional 
to its target, i.e. financing society772. One method of measuring the proportionality 
could be the principle of ability to pay773. As tax is a consequence of financial 

 
 

taxpayers in countries where the courts are reluctant to refer the cases to ECJ are set in 
a worse position than in countries where the courts have a lower threshold when asking 
for a ruling from ECJ. 

769  The ECJ is judging cases based on existing EU law including the EU treaties and 
fundamental legal principles rather than creating new rules as legislators can do. This 
leads to ECJ judgments within the existing EU law of what is not allowed based on EU 
law or what is regarded as discrimination. As the EU has no actual legislative power as 
regards tax, this has been more or less a natural outcome. On the other hand, it could 
be argued that the ECJ could state what is acceptable and what is not. This could, 
however, lead to difficult situations as the ECJ is dealing with stand-alone cases 
resulting in an even heavier case law approach with political statements. 

770  To some extent the focus of the new EU-based tax rules is built to be minimum rules. 
771  The functioning of the EU’s internal market is at the core of economic freedoms, such 

as the freedom of establishment. If this is not respected and taxpayers’ economic 
freedoms are not considered, the functioning of the internal market is not improved and 
taxpayers need to make additional efforts to enforce them. 

772  Proportionality is a complex measure in this sense. The financing need is defined by 
political decision-makers when they decide on what the government will be spending 
on. The proportionality will step in through constitutional protection against arbitrary 
taxation. 

773  Englisch 2014 considers that ability to pay could be regarded “to imply a prohibition 
of confiscatory or excessive taxation, […] would constitute a disproportionate 
interference with the pursuit of the respective income generating activity […]”, 
Englisch 2014, p. 445. Even though there are opposing views especially when 
considering large businesses, I would state that the ability to pay is applicable to those 
businesses also purely as if the large businesses have more assets, their taxes are larger. 
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activity774 taxation has a clear dynamic impact on financial activities775.  This 
comparison is ordinarily done by the Member States as they have the taxing powers 
and they consider what is optimal for the Member State as a whole. 

As taxpayers’ capability to enforce justified economic freedoms varies between 
Member States and the EU has not developed enforceable dispute resolution, the 
proposed tax harmonisation will not actually create harmonisation, it is only 
changing the indirect impacts taxation has on EU law. In spite of EU’s efforts in 
harmonising corporate tax, there are still 27 Member States with national tax systems 
in the EU. 

The EU’s legislative initiatives concerning, directly or indirectly776, tax 
avoidance is interesting. The interest arises from a few factors. Firstly, EU law 
appears to create the basis of enforceable fundamental freedom rights for all 
taxpayers. Secondly, the EU itself has no taxing power, leaving fundamentally some 
space for competition between the Member States within the internal market777. 
Thirdly, I would raise the process of drafting new regulation. The EU seems to have 
no consolidation of tax rules with each other or with business778. This leaves limited 
capability for national legislators to align tax legislation. Finally, the mitigation of 

 
 

774  Financial activities, such as business operations as well as employment, are not done to 
pay taxes, but initially to generate financial benefits, such as shareholder value for 
shareholders or earnings for the employee. Tax is therefore not the primary objective, 
but a secondary issue. Even though the tax is a secondary objective of financial activity, 
it is a crucial consequence as funding society is necessary for financial activities. 
Therefore, paying taxes is an important plan B (see B Team principles). 

775  Barett, McGuirk & Steinberg (1997) consider for example that taxes determine both 
the long-term level and timing of donations, illustrating that taxes have a clear dynamic 
impact, p. 333. 

776  All the initiatives do not directly target tax avoidance, even though eliminating certain 
tax behaviours is one of the key objectives. Their objective seems to be tackling MNEs’ 
tax behaviour. I have a picture that this is related to mistrust towards MNEs as the 
objective stays the same independently of the amount of regulation tackling aggressive 
tax planning or efforts done by MNEs to behave responsibly. This may relate to high 
expectations of tax revenue. The initiatives are interesting as they recognise the 
freedom rights, but at the same time are constructed to limit them. 

777  See for example ECJ decisions in cases C-115/16 Danish case. 
778  The EU has drafted especially multiple different kinds of anti-avoidance rules including 

and not including actual tax avoidance measures. The focus has been more on the 
national level, not on the functioning of the EU’s internal market, which is the ECJ’s 
approach, see Knuutinen 2012, p. 50. This results in situations where the same issue is 
impacted by multiple anti-avoidance rules, such as financing (for example EBITDA 
limitations, hybrid instruments, and Pillar 2 rules). 
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tax avoidance is sensitive when considering the balance between fundamental rights 
and taxing powers779.  This takes us to consider the legislative process. 

 

 
 

779  Tax avoidance is often connected to artificial behaviour or setups, as identified by the 
ECJ, see Vanistendael 2014 and 2019, DeBroe 2007 and Urpilainen 2012. The 
challenge is that some behaviours are at the core of the business and its requirements 
due to the nature of the business while it is extremely artificial for another business. 
This leads easily to situations where tax avoidance rules create an obstacle for some 
businesses. 
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7 Legislative work and taxpayers’ 
rights 

It is important to consider, on top of national legislative process, if the EU’s 
regulations objectives are legitimate, are the rules reaching the target and finally are 
they going beyond what is needed to reach the target780. In other words, I compare 
fiscal interests to freedom rights. ATAD-based limitation on interest deduction, 
DAC 6-based rule on mandatory disclosure rules, and Pillar 2 rules are good 
examples781.  

Legislation defines the taxation rules that both tax authorities and taxpayers have 
to respect. Therefore, the quality of legislation is the basis of protecting taxpayers’ 
rights782. In case tax legislation is poorly prepared and drafted, it results in unclear 
rules with no predictability783 and a balance between taxing powers and taxpayers’ 
legal rights. If clarity is a challenge already in the national legislative process, it is 
so even more on the EU level784. EU directives are giving binding rules for Member 
States to draft legislation of a national measure, i.e. taxation. Drafting BEPS related 
EU directives define how each of the 27 Member States should tax their tax resident 
taxpayers for domestic and cross border business on national level. Even though the 

 
 

780  The components are based on the rule of law principle including a proportionality test, 
see Urpilainen 2012, p. 80, and Äimä, p. 56. The rule of law principle creates a good 
comparison to measure whether the design of the rule fits into the legitimation that 
taxation has when infringing on taxpayers’ fundamental rights. 

781  Council Directive (EU) 2016/1164 of 12 July 2016 and Council Directive (EU) 
2018/822 of 25 May 2018. I’ve selected to compare these topics as examples as they 
specifically are focused in the BEPS project. As these business functions are often cross 
border, they are also dependent on the functioning of the internal market. 

782  As Fuller states, the law defines the lowest level of morality that can be agreed upon by 
a majority. Further, the legality principle is one of the cornerstones for taxing powers 
as stated by multiple constitutions, see also for example Vanistendael 2014, Hultqvist 
1995 and Äimä, and Article 51 of the EU Treaty. 

783  See Hultqvist 2014, p. 30. Hultqvist (2015) considers also the importance of tax 
legislation clarity. How can complex and not precise legislation fulfil the requirements 
set by the legality principle, see for example, Hultqvist 2015 pp. 20–21. 

784  The EU is not a legislator nor does the EU have legislative processes or experience in 
the area of tax legislation. 
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objective of the directive was in the heart of indirect impact to the functioning of the 
internal market it did not include a sufficient impact assessment on Member State 
nor business level and not necessarily proper public hearing or consultation785. EU 
tax directives seem to be rather political statements with technical details than a rule 
allowing at least some room for national measures786. I will first analyse the EU as a 
tax legislator before focusing on the national legislation process. 

7.1 The EU as a tax legislator and the national 
legislative process 

As said, the EU has no taxing power, taxation falls outside its direct legislative 
powers787. Even if that is the case EU law has an impact on national tax legislation 

 
 

785  For example, for Pillar 2 implementation purposes the EU ignored impact assessment 
in its final process for Pillar 2 directive (with a reference that OECD has already had 
impact assessment). Even in the case of a public hearing, the EU’s role is different from 
a Member State legislators. Where Member State legislators can hear multiple 
stakeholders in relation to certain legislation and take into account the local 
circumstances, the EU needs to consult even the Member States in addition to all the 
other stakeholders. Taking into account local circumstances will be only on an average 
level which is only a theoretical level. An average does not represent anything real. 
Further it is important to note that the impact assessments the EU tax legislative process 
has included is merely the impact on the EU, not the Member State, which collects the 
tax revenue. 

786  International law is a complex area when considering when it actually is binding. Ward 
analyses OECD recommendations and considers that they are not part of international 
law as they do not create obligations under international law (pp. 80–81). On the other 
hand, the EU interacts with the OECD. Wouters & Vida p. 198l consider that 
representation of the European Communities shall be determined in accordance with 
the institutional provisions of the (EC) Treaties (Article 1) and that the Commission 
shall take part in the work of the Organisation (Article 2),. This demonstrates that the 
EU has a role in legislative work in relation to the objectives of the EU Treaty, that is 
the functioning of the EU internal market, but the EU’s role is complex and not 
straightforward when considering tax legislation on a Member State level. 

787  I see this as a direct link to the Council reference to Article 115 when proposing EU 
law on taxation. This statement is normally short in the form of an assumption but it is 
not in reality considered whether the proposal fulfils the objectives of Article 115. On 
the other hand, Englisch 2021 states that for example Pillar 2 can “be well defended 
that the proposed minimum tax legislation would facilitate the “establishment or 
functioning of the internal market””. However, I cannot see that Englisch would have 
considered Pillar 2 rules in full scope to understand the impacts of the complex 
regulation. The complexity of taxation can be found in these arguments from the 
Council of the EU and also Englisch. The functioning of the internal market is seen as 
a moral issue – all taxpayers within the EU, or at least MNEs, should have the same 
efficient effective tax burden, which is high enough. This view is, however, more a 
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even without the EU’s initiatives in the post-BEPS era788. The joint application of 
the substantive EU law and general principles confirmed by the ECJ may force the 
national legislator to adjust and accommodate its policy choices789. The EU has more 
legislative power through different enforcement methods than for example the 
OECD or other international policymakers790. 

Sovereignty of states is a challenge for taxpayer’s legal protection, perhaps even 
rights as more cross-border assessments791 are implemented. The concept of 
sovereignty is based on far-reaching independence792 securing national funding 
needs. This means that states, as a starting point, are focused primarily on their own 
tax base and subject only to rules created by themselves or rules that states have 

 
 

question of one approach to morality or fairness in a simplified form. Harmonising tax 
rates within the EU will not eliminate the tensions between national tax systems nor 
will it improve the functioning of internal market. The functioning of the internal 
market is measured on the level of business, not taxation only. The functioning of the 
internal market is about free movement and freedom of establishment of businesses. As 
taxation is one factor among many others, tax may in some cases impact the functioning 
of the internal market. General principles of EU law may equally be applicable to 
taxation, but not always. My view here is that the European Commission has not 
understood the complexity of taxation and business when involving the EU in substance 
law on tax matters. 

788  For example, the Merger directive has had a key role in improving the functioning of 
the EU’s internal market. 

789  Lennaerts and Gutierrez-Fons p 1692 consider that EU law and especially EU law 
general principles have a gap-filling function as both EU law and national law fall 
within the scope of EU law. See also Prechal, p. 11, referring to case C-302/06 
Kowalsky with two potential connections to EU law: national legislation falls within 
the scope of EU law or the subject matter of the case is otherwise connected to EU law. 
This could be the case for EU law principles. 

790  This is based on the nature of the OECD and the EU. Where the OECD’s rules are 
subject to a procedure of building up treaties, recommendations, and guidelines, of 
which some are binding if a country agrees to commit to them, part of them are only 
recommendations and guidelines that can assist in the legal decision-making, but which 
are by no means binding, see for example Ward and SAC (Finland) decisions 2013:36, 
2014:119, 2017:146, 2018:173, 2020:43, 2020:34, and 2020:35 where the SAC 
considered the OECD transfer pricing guidelines to create a source for interpretation 
for arm’s length principle with a narrow approach. The government proposed a change 
to laws regulating transfer pricing in Finland to include the OECD transfer pricing 
principles into law (proposal 188/2021). I find this somewhat problematic as it brings 
unclarity to law, as noted by Hultqvist 2014 in relation to Swedish legislative procedure. 

791  It is important to note that I do not mean only cross-border transactions, the traditional 
area of international taxation, but specifically cross-border assessments in addition to 
the traditional approach. In the global minimum tax headquarters country is assessing 
the level of taxation in other countries in case there are MNEs subject to global 
minimum tax domiciled in that country. 

792  Independency in this respect means, that governments are primarily ensuring their own 
interest and sovereignty rather than EU-wide interest. 
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specifically accepted in interaction with other states793. This international law is 
never the less soft as joining different treaties in some cases may be merely a policy 
statement than binding law in a state794. The soft nature is reflected also in the 
wording of the treaties. In this respect, the new EU directives shadow these kinds of 
treaties as they also look like political statements795. 

The EU has a different role in this sense as it has enforcement methods to make 
Member States transpose EU directives into national law. Directives are approved 
differently on a national level than treaties creating at the same time a clear obligation 
for Member States to act796. This is somewhat problematic from a taxpayers’ legal 
protection point of view, as the EU sets a strict framework for specific tax rules to 
be implemented on the national level without ensuring compliance with the legality 
and proportionality principals on the national level. When legislating directives, the 
EU’s goal is, or at least should be, seeking the functioning of the internal market by 
harmonisation797, not to interfere with Member State fiscal interests798. To ensure 

 
 

793  Pijl, p. 100. According to Pijn in the modern view treaties, creating international law, 
treaties pivoting around individuals primarily confer rights on individuals, and any 
damage done is primarily individual damage. Tax treaties in this respect are more kind 
of hybrids, where both the interests of individuals and states are taken into account. 
Taxpayers have currently even procedural rules to enforce their rights. 

794  Pijl lists several reasons why and how a state may commit to a treaty without a purpose 
to be legally committed to the treaty. Signing or joining a treaty represents in this case 
a political statement. Pijl, pp. 102–106. To have a legal effect, the treaty needs to have 
a legal status. 

795  The new BEPS-based tax directives include a political statement to illustrate the 
objective. Additionally, directives include substance regulation, which is by wording 
unclear and not precise in the manner that is required by tax law from the legality 
principle point of view. 

796  When a Member State has an obligation to act, or not to act, a reference from tax law 
to EU law self-evidently exists. 

797  Earlier this has been reached by so-called negative harmonisation, i.e. more in line non-
discrimination of nationals of another Member State. The new approach seems to be a 
positive harmonisation, or at least partial positive harmonisation. This means that there 
should be more same rules in each EU Member State. 

798  The objectives are different when considering the functioning of the internal market 
and national fiscal regulation. The internal market is impacted by wider aspects than 
purely taxation, the consequence of business activity. Taxes impact in broad terms the 
functioning of the internal market only if they discriminate against taxpayers from 
another Member State. This means that taxation as such, not even different levels of 
taxation prohibit the functioning of the internal market. The EU’s target in BEPS could 
be seen also as an anti-internal market approach: the EU is not aiming to eliminate 
obstacles to the internal market, but rather stating how Member States would define 
their tax basis. The current model will not work as taxing powers still belong to Member 
States and even the new EU-based rules will create obstacles. This “no difference 
between Member States” approach can be reached only by giving the EU the sole taxing 
power on business activities. 
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this, the EU should create rules and processes that guarantee unified tax practice on 
direct taxation instead of multiple national approaches. The EU should also 
consolidate its regulation to eliminate harmful overlapping legislation.  

The starting point for the EU’s legislative actions is therefore different than the 
ones that the actual national tax legislator has. When a national legislator considers 
the impacts on the actual Member State in question creating tax legislation, the EU 
considers the interests of the EU from an internal market point of view, not from a 
government funding point of view799. Tax interferes with economic freedoms; 
therefore, internal market cannot be improved by pure fiscal substance regulation 
unless the rules are not carefully measured against economic freedoms.  

This new approach creates also a need to review whether taxpayers have a legal 
possibility for enforcement of their rights. When creating EU-wide rules, tax 
authority governance and taxpayer rights to challenge tax authority decisions should 
be ensured equally in all EU Member States in relation to the new rules. This is 
crucial as national courts are referring cases to the ECJ totally differently800.  

Economic freedoms are not the sole core of taxpayers’ rights. Fair trial and 
respect for the right to property are part of taxpayers’ rights and protection. The 
challenge the EU has is ensuring the functioning of the internal market does not 
interfere with the right to property or eliminate excessive taxation. Drafting tax rules 
is new for the EU. The EU has experience with rules that impact the business and 
promote directly the functioning of the internal market. Taxes instead normally may 
have indirect impacts on the functioning of the internal market. Currently the EU’s 
tax legislative process fails to draft rules fit for the EU’s core purposes as internal 
market measures are ignored.  

The complexity of the EU’s role as a legislature in tax issues is obvious. Each 
Member State has the right to collect taxes in line with its own needs and political 
agenda801. The EU and Member States may have conflicting interests as the needs of 

 
 

799  Sometimes the focus of the EU may be purely on the EU powers. The EU’s initiatives 
around tax could be seen, as Penttilä considered, also as an effort to create taxing 
powers for the EU. By creating a range of initiatives, the EU could consider that they 
have covered most of the tax areas, or at least taxing power areas, so it would be easier 
to give the EU the taxing powers. 

800  See for example Bernitz 2010. For some reason, some countries, as Bernitz explains 
about Sweden, are very reluctant to refer cases to the ECJ. When the EU takes steps 
through directives to involve the substantive tax rules within the scope of EU law, the 
availability of the ECJ should be improved. This part of regulation has been ignored. 
Further, independent national interpretations do not promote the functioning of the 
internal market. 

801  Based on tax sovereignty each country is developing its physical and mental 
infrastructure as well as paying “membership fees” to the EU. The EU is financed 
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Member States differ materially and the EU has no power to state which of the 
Member State tax systems is the reference for all other Member States802. Any 
attempt to regulate tax matters will impact directly and indirectly each Member 
State’s financials creating a need to adjust tax collection. The EU’s attempt at 
harmonisation seems to be only partial as Member States still regulate national taxes. 
This creates some sort of double standard803, which impacts the predictability of tax 
legislation.  

When considering the EU as a tax legislator from the taxpayers’ legal protection 
point of view I would define it as problematic and even chaotic. First of all, the EU’s 
objective is to change taxpayer behaviour by setting limitations, but the EU’s 
legislative process does not include a proper constitutional assessment of freedom 
rights804. Secondly, the conflict and difference between who in reality is collecting 
taxes (Member States) and the legislator (the EU) is a source for challenges. As the 
impact assessments are done late, first at the level of Member States, the EU tax 
regulation is vague resulting in impacts that were not the purpose of the law805.  

 
 

mainly through fees collected from Member States even though the EU has proposed 
multiple times its own taxing powers, for example when funding the Covid-19 support 
package. 

802  Considering tax systems from the functioning of the internal market point of view is 
complex. Harmonised-looking tax systems do not yet mean that the internal market will 
be well-functioning. The EU should assess how the new rules would impact the internal 
market and first after that consider how to promote the functioning of the internal 
market through tax rules. Currently, the impact assessments are lacking, refer to the 
EU’s own financing impacts (which are zero as Member States collect tax, not the EU), 
or they refer to the OECD’s assessments. 

803  Taxpayers need to comply with all the existing and new directive-based national rules 
and equally with a new global minimum tax system implemented by the EU. The two 
systems are not aligned, which means that a taxpayer has two standards to follow. On 
the other hand, the EU has stated what would be the minimum level taxation, in other 
words, a minimum level of the harmonised tax burden, and at the same time proposing 
new BEFIT rules that again leave national taxation, a new EU level of taxation 
regulation and finally still also global minimum tax system. 

804  Constitutional assessments are done on the Member State level, i.e. on the level where 
there is only limited room to adjust the rules. The EU is not taking them into account 
on a wide scale other than policy statements: “the rules are considered to be 
proportional”. 

805  My view is that this is possible as EU legislation is purely political – political ambitions 
override easily the actual circumstances. As an example, holding companies are 
assumed to be tax avoidance tools and therefore they should be the focus of tax 
avoidance rules meanwhile holding companies are a typical tool to mitigate risk, group 
operations for strategic review, arrange ownership, or bankruptcy protection. The 
operating profits are not taxed, and should not be, in the hands of the holding 
companies, but in the operative companies. Holding companies may be used abusively 
for withholding tax purposes, but when behaving responsibly the use of holding entities 
has another purpose than tax benefit.  
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My conclusion is that unless the EU’s role and processes are developed and 
clarified, the EU’s tax legislative initiatives negatively influence taxpayers’ legal 
protection. This becomes obvious when looking at MNEs’ increased compliance 
burden resulting in lowered predictability, poor clarity, and uncertainty806. Solving 
this challenge would require fundamental considerations: moving taxing powers 
from Member States to the EU or creating807 an EU-level tax legislative process and 
governance, including a court system with strong enforcement powers. To 
demonstrate the challenge, I will next illustrate it with an example. 

7.1.1 Case study: Limitation of interest deduction in ATAD, 
and the rule of law 

On 28 January 2016, the European Commission presented its proposal for an Anti-
Tax Avoidance Directive (ATAD). This proposal was part of the so-called Anti-Tax 
Avoidance Package. On 20 June 2016, the Council of the European Union adopted 
the Commission’s proposal into Directive (EU) 2016/1164 laying down rules against 
tax avoidance practices that directly affect the functioning808 of the internal 
market809. The OECD-originated ATAD contains five legally binding anti-abuse 

 
 

806  Finland did not allow a possibility for advanced rulings to its implementation of global 
minimum tax due to the complexity of the rules and the fact that taxpayers’ obligation 
to file first returns is not near in time. At the same time, Sweden implemented a 
possibility for a ruling with a reference to the same facts. Especially in the question of 
global minimum tax, MNEs need to take a position on their GloBE obligations a lot 
earlier than filing the tax returns. This obligation is based on IFRS rules. 

807  If the EU had taxing powers, its legislative process should include real components of 
the basic legislative process as the objective (collecting taxes) should be balanced 
directly with constitutional rights (can constitutional rights be restricted in favour of 
collecting taxes). The EU would have a direct link to stand-alone taxpayer’s position 
that the EU should respect in its legislative process compared with the way the EU is 
currently legislating Member States, not taxpayers directly. As Hettne p. 20 states, “the 
general principles of EU law not only impose limits on national law, but also on the 
effective application of EU law in the Member States”. This may be also a stress point 
for the EU’s reference to Article 115 as taxpayers face the challenge of the internal 
market sooner than Member States. 

808  This is a strong conclusion based on the statement that the BEPS actions, being the 
underlying framework, refer to the behaviour of some taxpayers only. 

809  This same reference is repeated in later directives as justification of the EU directive. 
The EU has not described clearly how the directive would improve the functioning of 
the internal market other than with high-level assumptions and references. At least 
Englisch seems to agree with this argumentation. As the rules do not set one clear rule 
for all taxpayers across the EU I find that this argument is not a convincing one. Even 
though proportionality is an objective measure for national legislation it should be 
applied even to the EU directive as the directive sets limits for national legislator 

 

http://ec.europa.eu/taxation_customs/business/company-tax/anti-tax-avoidance-package_en
http://ec.europa.eu/taxation_customs/business/company-tax/anti-tax-avoidance-package_en
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.L_.2016.193.01.0001.01.ENG&toc=OJ:L:2016:193:TOC
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.L_.2016.193.01.0001.01.ENG&toc=OJ:L:2016:193:TOC
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.L_.2016.193.01.0001.01.ENG&toc=OJ:L:2016:193:TOC
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measures to be implemented by the Member States, the restriction of interest 
deduction being one of them. The directive creates a minimum level of protection 
against corporate tax avoidance throughout the EU, “while ensuring a fairer and 
more stable environment for businesses”810. 

The background for ATAD is stated in brief in the EU’s Anti Tax Avoidance 
Package: “The Anti Tax Avoidance Package is part of the Commission's ambitious 
agenda for fairer, simpler and more effective corporate taxation in the EU811. The 
Package contains concrete measures to prevent aggressive tax planning, boost tax 
transparency, and create a level playing field for all businesses in the EU812. It will 
help Member States take strong and coordinated action against tax avoidance and 
ensure that companies pay tax wherever they make their profits in the EU”813. 

Out of these objectives, only a simpler corporate tax system promotes the 
functioning of the internal market whereas fair and more effective corporate taxes 

 
 

(Article 51). For the purposes of this study, it is crucial to understand the objective of 
the directive. As the objective is fighting against tax avoidance, it should also be 
measured whether the directive fulfils its objectives, that is whether it is not 
proportional to taxpayers’ constitutional freedoms. EU Tax Observatory 2021 p. 7 
considers the EU’s capabilities to be limited by stating “However, direct taxation 
remains the sole prerogative of individual member states, subject to the fundamental 
freedoms fixed in the Treaty on the Functioning of the European Union”  

810  See https://ec.europa.eu/taxation_customs/business/company-tax/anti-tax-avoidance-
package/anti-tax-avoidance-directive_en. I would classify this statement as ambitious, 
but also as highly political. The directive, its preparatory works, and even the OECD 
BEPS analysis do not really contain any reference to how it supports fairer, simpler and 
more effective corporate taxation in the EU. Påhlsson p. 152–153 considers that the EU 
Charter, especially Articles 20 and 21, provides for equal treatment and non-
discrimination. However, the specific provisions on freedom of movement serve as the 
most important basis for equality. Article 49 (freedom of establishment), Article 56 
(free movement of services), and Article 63 (free movement of capital) are designed to 
prohibit restriction on freedoms. As the directive is targeting to limit these freedoms, it 
has a negative impact on equality rather than a positive impact. This would mean that 
the EU’s statement would require more analysis to clarify how the limitation of equality 
promotes fairer, simpler, and more effective corporate taxation in the EU. A reference 
to multinational companies’ possibility to be established in more countries as an 
argument is thin as it brings more compliance obligations and complexity for business. 

811  This as such does not improve the functioning of the EU internal market. It sounds like 
an attempt to make a reference, at least to a certain extent, to define the aimed tax 
system. This becomes obvious when considering closely the measures that EU rules 
have created in the era of BEPS. 

812  The interest deduction limitations are valid only for operations that actually have 
financing needs and to the extent the financing costs are above a threshold. This means 
that the impacts of the rule are focusing on the businesses that need financing to be able 
to invest and operate. This as such is not aggressive tax planning but merely in line with 
economic freedoms to arrange business in an optimal way. 

813  European Commission Press release Jan 28, 2016. 

http://ec.europa.eu/taxation_customs/sites/taxation/files/resources/documents/taxation/company_tax/anti_tax_avoidance/timeline_without_logo.png
http://ec.europa.eu/taxation_customs/sites/taxation/files/resources/documents/taxation/company_tax/anti_tax_avoidance/timeline_without_logo.png
https://ec.europa.eu/taxation_customs/business/company-tax/anti-tax-avoidance-package/anti-tax-avoidance-directive_en
https://ec.europa.eu/taxation_customs/business/company-tax/anti-tax-avoidance-package/anti-tax-avoidance-directive_en


Legislative work and taxpayers’ rights 

 185 

are not strictly speaking internal market measures. Harmonisation, however may to 
some extent be a positive development to the functioning of the internal market. As 
financing is crucial part of business operations, and is also recognised as sensitive 
area from aggressive tax planning view, it is an interesting issue for the purposes of 
this study.  

As Knuutinen states, limitation to interest deduction is not expressed as an anti-
avoidance rule in the directive as such although this is the objective for the rule814. 
The logic of interest deduction limitations was presented in brief as a picture815: 

 
https://ec.europa.eu/taxation_customs/business/company-tax/anti-tax-avoidance-package/anti-tax-
avoidance-directive_en 

Directive (EU) 2016/1164 makes some common as well as specific remarks 
about the purpose and content of the directive when considering limitation on interest 
deductions: 

 
 

814  Knuutinen 2020, p. 54. The interest deduction limitation is based on selected financial 
indicators that have no relation to the intention of avoiding taxation.  

815  https://ec.europa.eu/taxation_customs/business/company-tax/anti-tax-avoidance-
package/anti-tax-avoidance-directive_en. The picture is marketing interest deduction 
rules with a simplified picture painting out different levels of taxation, but not 
illustrating fundamentally an abuse of EU or national regulation, compare with for 
example Kokott’s statement in the Danish cases. 

https://ec.europa.eu/taxation_customs/business/company-tax/anti-tax-avoidance-package/anti-tax-avoidance-directive_en
https://ec.europa.eu/taxation_customs/business/company-tax/anti-tax-avoidance-package/anti-tax-avoidance-directive_en
https://ec.europa.eu/taxation_customs/business/company-tax/anti-tax-avoidance-package/anti-tax-avoidance-directive_en
https://ec.europa.eu/taxation_customs/business/company-tax/anti-tax-avoidance-package/anti-tax-avoidance-directive_en


Reijo Salo 

186 

1. Political priorities in international taxation highlight the need for ensuring 
that tax is paid where profits and value are generated816.  

2. It is imperative to restore trust in the fairness of tax systems and allow 
governments to effectively exercise their tax sovereignty817.  

3. There is a need to find common, yet flexible, solutions at the EU level 
consistent with the OECD BEPS conclusion818. 

4. It is essential for the good functioning of the internal market that, as a 
minimum, Member States implement their commitments under BEPS and 
more broadly, take action to discourage tax avoidance practices and 
ensure fair and effective taxation in the Union in a sufficiently coherent 
and coordinated fashion819.  

 
 

816  This statement is crucial as it has been the basis of transfer pricing rules already for 
decades. The challenge in this true and valuable statement is, in line with Fuller’s 
findings, that it is difficult to give an objective statement on where the value is created 
and where profits are earned. This is dependent on views on what is driving value 
creation. This can be seen in the points made by different countries. Countries seem to 
give weight to those value drivers that are typical for the country in question. Likewise, 
this can be seen in the points made internally in an MNE – every function is considered 
to contribute differently to value creation. 

817  Equally, it is easy to agree with this view. There is, however, a slight challenge in this 
statement. As governments are exercising their tax sovereignty the EU seems to offer 
its view on tax sovereignty, which is not in line with all Member States’ views. This is 
to a certain extent the problem when considering whether the EU can reach the 
objectives proportionally, especially by giving weight to the efficiency of tax 
sovereignty by limiting it.  

818  The OECD’s action 4. The OECD stated that “the recommended approach will mainly 
impact entities with both a high level of net interest expense and a high net interest / 
EBITDA ratio, in particular where the entity’s ratio is higher than that of its worldwide 
group” and that “the rule does not restrict the ability of multinational groups to raise 
third party debt centrally in the country and entity which is most efficient taking into 
account non-tax factors […]”. OECD / C20 2015 Final report, p. 16. The statement is 
challenging from a taxpayers’ fundamental rights point of view as a taxpayer has the 
right to choose even how to finance the operations in the way that is best for the 
taxpayer’s business. This statement does not consider at all this fact, merely focusing 
on the option that a taxpayer can choose in which country to take the central funding 
and that the consolidated debt equity is the reference ratio. Financing is far more 
complex than a reference to an average indicator. 

819  My view is that this point is made to justify legislative power based on Article 115. 
This argument is crucial and interesting. The argument is well justified, but the 
mechanism that was chosen does not tackle tax avoidance but rather measures the 
relation between interest cost and taxable profitability. The capability to carry debt 
relates not only to profitability but especially to balance sheet strength. As the market 
interest rates have increased, multiple challenges are appearing with capital-intensive 
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5. National implementing measures that follow a common line across the 
Union would provide taxpayers with legal certainty compatible with 
Union law820.  

6. It is necessary to lay down rules in order to strengthen the average level 
of protection against aggressive tax planning in the internal market 
creating protection for national corporate tax systems.  

7. In an effort to reduce their global tax liability, groups of companies have 
increasingly engaged in BEPS, through excessive interest payments. It is 
therefore necessary to fix a ratio for deductibility which refers to a 
taxpayer's taxable earnings before interest, tax, depreciation, and 
amortization (EBITDA)821.  

These background points illustrate political pressure within the European 
Commission and the Council resulting in high-level political statements822. They 
might oversimplify the reality of financing operations by concentrating too much on 

 
 

taxpayers in cases where tax avoidance is not in focus. Additionally, when considering 
the EU, the application of interest deduction varies despite the EU directive. The EU 
directive proposal 2016 states p 5 that “The envisaged measures do not go beyond 
ensuring the minimum necessary level of protection for the internal market. The 
Directive does not therefore prescribe full harmonisation but only a minimum 
protection for Member States' corporate tax systems.” The legal basis for the directive 
proposal is the functioning of the internal market, but the directive aims only to partial 
harmonization and instead protect Member States’ corporate tax system. 

820  To support this statement, the EU should have analysed more deeply the rules and their 
impacts to measure the proportionality of the proposed rules in relation to the objectives 
of the rule, as normally is done at least in the Nordic countries’ legislative process. 
Here, urgency has replaced caution belonging into the tax legislative process according 
to for example the Finnish Constitution. 

821  This ratio is sensible for far more factors than just aggressive tax planning measures. 
Interest rates are impacted by market interests more than aggressive tax planning, the 
profitability is equally dependent on other factors than the tax department’s efforts. The 
rule treats different kinds of operations differently, it refers to the size of interest 
payments while it does not measure artificiality or any other objectives of interest 
payments at all. Aggressive tax planning should naturally refer to solutions where a 
high need for funding is not a natural resource for business. 

822  Fuller p 33 considers these kinds of statements to be beyond the morality of law. Even 
though the statement is easy to agree with they may be impossible to comply with due 
to several reasons. Fuller refers to eight ways to fail to make law. I consider that Fuller’s 
view is true in this case. The rules seem to be drafted and assessed by tax authorities, 
who surely understand how to assess taxes but have finally very thin understanding of 
business requirements. This leads to situations that Fuller is writing about. 



Reijo Salo 

188 

abusive practices823. The EU’s key objective is the elimination of abuse, but has EU 
executed the rule of law test steps in its regulative process? Limitation of all interest 
deductions seems to be going beyond what actually would be needed to improve the 
functioning of the internal market. We can see if we shortly analyse the impacts of 
interest deduction rules. 

The EU has set, in line with the OECD’s BEPS action plan, a relation between 
taxable EBITDA and financial net as a limitation measure for financing costs. This 
taxable-income-related measure combined with financial net impacts different 
taxpayers, such as capital-intensive businesses. When considering the rules from the 
functioning of the internal market point of view the taxpayers can be classified by 
impact (from most beneficial to least beneficial): 

1. Non-EU investors have better capability to invest in the EU as the target 
entity can deduct interest cost based on its taxable profitability meanwhile 
the equity investor receiving (tax exempt) dividends as return on 
investment is not limited by the taxable profit dependent interest 
deductions. 

2. Investments done within one and same Member State and one fiscal unit 
have better capability to deduct interest costs due to broader taxable 
EBITDA than an investment within the EU cross-border investment.  

3. The least beneficial situation is a case where an EU-based taxpayer invests 
in another EU country, where the taxpayer has no other operations. 
Capability to deduct interest cost is limited as the new investment is the 
only source of taxable EBITDA in the country. The investor’s return is 
tax-exempt dividend not included in the basis of taxable EBITDA, i.e. not 
creating the basis for interest deduction. The post-tax financing cost of 
this investment is higher. 

The EU’s legislative process failed to consider these situations even though the 
same kind of impacts have been analysed when regulating state aid rules (TFEU 
Article 107). State aid rules measure carefully when state aid is acceptable from the 

 
 

823  For example, in 2022, when Russia started its war against Ukraine and the EU reacted 
with strong and justified sanctions towards the Russian economy, this changed 
dramatically the financing net of those companies that were funding Russian operations 
by debt financing. Hedging costs went up to 45% of the nominal value resulting 
automatically in a negative finance net. Further, the gas curtailment impacted the 
German Uniper SE dramatically creating extensive losses every day and resulting in 
multibillion debt with hardly any financial net. These issues can hardly be seen as 
aggressive tax planning but the ATAD rules were still applicable. The reference to 
extensive interest payments is a simplification that should not be used as a basic 
assumption for tax avoidance or aggressive tax planning.  
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internal market point of view, but interest deduction limitations having the same 
financial impact are not considered from this aspect at all824. Instead, the rules may 
create a difference of financing cost due to tax depending on the way financing is 
organised. This illustrates well that the EU’s tax legislative process is not efficient. 

7.1.2 Case study on interest deduction: Discrimination of 
investments and the operative model 

In this section, I will illustrate that the EU’s approach may include the idea that 
Member States should adapt their whole tax system to ATAD. 

The national tax consolidation rules create different basis for interest deduction. 
If tax consolidation is organised, for example, through group contribution, taxable 
profits can be transferred easily. The use of depreciations is instead limited as 
depreciations are allocated to companies where the assets are825 meanwhile debt can 
be in another entity, such as parent company826. The structure of the interest 
deduction rule creates differences between taxpayers depending on how they have 
organised their operations: central financing is treated differently than decentralised 
financing and holding-based split structure operations are treated differently than all 
operations in one entity setups. This means that taxation is limiting taxpayers’ right 
to choose the best non-tax-related operational model. For example, the Dutch 
Supreme Court has found this kind of rule too narrow in the light of the system of 
law827.  

 
 

824  Limitation of interest cost may create equally an advantage to certain taxpayers and a 
disadvantage in the same way as state aid. Tax rules create a negative state aid, see for 
example-526/04 Boiron. 

825  Unless the national tax rules allow also to transfer the tax depreciations for interest 
deduction purposes within the fiscal group, depreciations can’t be optimised even 
within a national fiscal consolidation- 

826  Allocation of debt is usually strongly business-driven even though financing in BEPS 
is regarded to be one of the areas of aggressive tax planning as some taxpayers have 
used artificial financing setups. This does not mean that all financing would be artificial 
or done for tax purposes. To avoid structural subordination, some MNEs organise their 
funding centrally by the parent company and an efficient group internal financing from 
there onwards. This means that interest costs are centralised in a company that does not 
necessarily have any operative assets subject to depreciation. Changing the operative 
model to get an interest deduction may result in increased interest cost as the operative 
change could lead to structural subordination and the price of funding depends on the 
creditworthiness of each company in the group. Typically, structural subordination 
means lowered credit rating which means higher interest cost.  

827  See the Dutch Supreme court decisions BNB 2014/79, BNB 2015/165 and BNB 
2017/156. Even though the question was about the interpretation of existing law, the 
system of law, in other words, the right to organise business is a fundamental freedom, 
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The reason for the interest deduction rule to conflict with the fundamental rights 
is, contrary to the objectives set in the BEPS project and the ATAD initiative, that 
the prohibition of abuse has greater weight in comparison to the functioning of the 
internal market, i.e. fundamental economic rights828. They are not anymore 
considered in the constitutional context as the focus is merely on tax avoidance. The 
legislator, in this case the EU, has failed to balance the different interests, nor has 
the legislator considered the third measure, proportionality at all829.  

The third measure in the rule of law test is whether the rule reaches its target and 
does not go beyond what is needed. The EU’s objective has been the promotion of 
the internal market by ensuring that all income would be equally taxed in the Member 
States830. Further directive statements look more like a policy or political 
statement831. However, the OECD, who drafted the recommendation, did not aim for 

 
 

that should be respected. It can be limited by taxation, but only if the limitation is 
legitimate and proportional. 

828  The legitimate, true group internal financing setups are the vast majority of set ups even 
though they are not discussed publicly at all. In fact, these legitimate setups may 
formally look almost like artificial setups with the difference that financing in the 
legitimate cases is based on actual business reasons and these business needs are 
common for all the businesses in the branch. In artificial cases there normally is no need 
for such kind of financing. Additionally, there can be setups that aim purely to avoid 
taxes, but they include artificial characters, such as round-tripping. 

829  The fact that the EU has not considered the proportionality of the rules is due to what 
kind of a legislator the EU is. If the EU is granted taxing rights or power to legislate 
over taxes, the legislative process in the EU should be adjusted accordingly. See for 
example the EU directive proposal 2016 p 5. 

830  The EU directive proposal 2016 states that “The Directive does not therefore prescribe 
full harmonisation but only a minimum protection for Member States' corporate tax 
systems. Thus, the Directive ensures the essential degree of coordination within the 
Union for the purpose of materialising its aims. In this light, the proposal does not go 
beyond what is necessary to achieve its objectives and is therefore compliant with the 
principle of proportionality.” This illustrates well that BEPS objectives were more 
urgent than considering the EU economic freedoms and the functioning of the internal 
market. 

831  This kind of statement is politically-oriented creating a black-or-white outcome. It 
ignores whether financing, even group internal financing, is real and exists for proper 
business reasons or whether it has been set up artificially. The statement seems to focus 
only on shifting profits from one place to another instead of considering when financing 
would create profit shifting. Taxing powers have not been compared against the 
economic fundamental rights. I see that we can read the EU’s initial objective from this 
statement: ideally to seek a fair level of taxation, aiming only to partial harmonisation 
of the rules and making competition even between Member States, not necessarily 
taxpayers. There were however no attempts to measure what would be fair nor how far-
reaching the rules would be. One could think of multiple reasons for this approach, one 
that comes to my mind is that neither the OECD nor the EU understood what they were 
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improved functioning of the internal market as the OECD has no internal market in 
the sense that the EU does. 

The interest deduction limitation rule has no internal market measurement832. 
The ECJ has taken some positions on national measures that can be used also for this 
purpose. In this respect I would like to refer to case Marks & Spencer833 where the 
ECJ stated that a cross-border consolidation of tax losses in EU should be possible 
under certain circumstances. Cross-border consolidation, even limited to final losses, 
improves the functioning of the internal market by supporting the free movement of 
capital.  

In the case AA Oy834, a non-arm’s length group contribution was not acceptable 
as this would open a real possibility for eroding tax basis in one Member State. Group 
contribution is, even though being legally justified, an artificial transfer of profits as 
there is no requirement for any real transaction of goods nor services or business 
reasons835. Further, the European Commission has reminded at least Finland and 
Sweden of the fact that final losses should be deductible in Finland respective in 
Sweden though the operations would be abroad836.  

The difference between interest deduction and tax consolidation is fundamental: 
interest on loans should be set at arm’s length and is a remuneration for services 
meanwhile group contribution does not have these features at all. Financing and 
interest due to it is by nature not eroding tax base837 meanwhile tax consolidation, 
especially group-contribution-based tax consolidation, is not an arm’s length 

 
 

legislating about. This could be concluded from the fact that the OECD and the EU 
finally sought a global minimum tax, so-called Pillar 2, to ensure the elimination of 
aggressive tax planning, see for example Mason, pp. 972–973. Examples of statements 
are for example that “[i]t is necessary to lay down rules against the erosion of tax bases 
in the internal market and the shifting of profits out of the internal market” as “in an 
effort to reduce their global tax liability, groups of companies have increasingly 
engaged in BEPS, through excessive interest payments”. 

832  This same approach seems to be applicable to other directives also. The impact 
assessments are limited to considering if there are financial or operative impacts to the 
EU itself, not the impacts to the taxpayers or Member States. 

833  ECJ C-446/03 Marks & Spencer. 
834  ECJ C-231/05 Oy AA. 
835  Loss consolidation consolidates business-related losses, resulting in a closer 

relationship with the business. 
836  See for example the Finnish Government proposal 185/2020. The proposal does not 

however open a true cross-border loss consolidation, merely a form-over-substance 
approach for EU requirements. 

837  Arm’s length financing is not eroding tax base: the service provider gets a remuneration 
covering its risks and functions it performs meanwhile receiver of service receives the 
service, can use it for his/her benefit collecting profits from the financed target, and 
pays a fee for this service. 
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transaction at all838. Restrictions in interest deduction relate directly to business 
operations. This means that a mechanical rule limiting interest deduction not only 
eliminates some artificial debt structures but limits also normal, legitimate business 
operations. This illustrates that considering taxpayers’ rights is important, as it has 
wider impacts than just fiscal interest. 

The limitation rule is based on taxable EBITDA. The rule does not have any 
purpose test measuring why the debt is in place839. In other words, all debt is included 
in the limitation considerations, arm’s length or artificial, business oriented or tax 
evasion oriented840. The limitation measure, taxable EBITDA, does not measure tax 
avoidance, not even erosion of a tax base. It measures level of taxable income. This 
means that the limitation goes far beyond what would be needed for the purposes of 
the rule in the light of rule of law analysis and treats different set ups differently841. 
This means, that EU’s legislative process has failed and is in conflict with Fuller’s 
principles842. 

 
 

838  Group contribution is not a remuneration of any service or goods, it is based on a tax 
consolidation system. This kind of system works within one tax sovereignty, but not 
between two countries without eroding tax basis in one. 

839  Knuutinen 2021 considers that the interest limitation rule is in place for the same 
purpose as other anti-avoidance rules even though there is no anti-avoidance 
measurement connected to the rule. 

840  New tax-related directives will put a challenge to the ECJ’s traditional approach to the 
“incidental” effects of directives, see Ross, pp. 487–489. The ECJ has been reluctant 
on the idea of horizontal direct effect allowing one individual to invoke rights against 
another individual. In the case of the new tax-related directives the same kind of 
challenge may be seen, but from a different angle. National legislation implements a 
directive setting out only minimum rules while the directive itself may include 
challenges as regards proportionality. These challenges are reflected in national laws, 
which Member States may not be able to solve. An individual has to challenge the 
proportionality of the directive to assess his/her legal protection. In this respect, EU law 
might offer protection against directives. Ross considers based on case C-201/02 Wells 
the interface between direct effect and incidental effect case law that “the principle of 
legal certainty prevents directives from creating obligations for individuals. For them, 
the provisions of a directive can only create rights” (para. 56). One conclusion of this 
could be that a directive may set rules to limit the interest deduction, but a taxpayer can 
successfully claim interference with EU Treaty irrespectively.  

841  As Ross states (p. 496), “a multi-faceted and open approach to the interaction of 
different legal orders is actually well within the spirit of subsidiarity more generally. 
On this view instructions from the (judicial) centre should be as “soft” as” possible in 
order to maintain and guarantee those principles and values essential to the core 
activities of the Union. 

842  Fuller describes how King Rex is making efforts to create good legislation. Fuller has 
classified requirements for good legislation through King Rex’s failures. In this respect, 
the EU has acted like King Rex. 
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The question remains whether it is the directive itself that violates the EU Treaty 
or whether the national laws violate the EU treaty depending on how the directive is 
implemented. Each EU Member State has sovereignty over taxation within their own 
jurisdiction. Tax legislation should nevertheless respect EU Treaties and EU law by 
treating equally domestic and EU intra-market operations, or it should not create 
unjustified limitations, to put in other words. The EU aimed the rule for cross-border 
transactions rather than national operations – the target was to limit multinational 
entities’ operations, not national operations843. Tax treatment of interest cost 
becomes dependent of the legal form of the investment as the measure to allow 
interest deduction is always bound to tax treatment of corresponding return on the 
investment irrespectively of the purpose of the legal form of investment844. 
Therefore, I think that the EU’s solution to implement the OECD’s recommendation 
without proper preparatory process fails from the beginning from a taxpayers’ legal 
protection point of view. The OECD did not plan the rule to promote the functioning 
of the internal market, the angle that the EU is using as justification. This is the 
reason for the structural challenge in the directive, which can be eliminated only by 
extreme measures in the national law845.  

7.1.3 Rule of law and EU directives 
EU directives set limitations for national legislation846.  By setting limitations on the 
national legislator, the EU is effectively restricting the national legislator. When 
legislating on tax the EU is legislating on a national measure, not the internal market 

 
 

843  The directive mentions especially structures that multinational entities use, there are 
thresholds for applying the rules. Financing is seen merely as a tax planning tool, not a 
consequence of financing needs. 

844  Interest deductibility depends on whether the return is taxable. This means that 
investments in the form of acquiring shares are treated differently from greenfield 
investments. Interest deduction may also be dependent on where the investment is done 
as permanent establishment income may be treated differently. Even though 
profitability, especially taxable profitability, is a measure, I do not see it as a 
problematic measure in itself. Profitability is merely a business risk that depends on 
various measures, not a discriminative factor unless it is created by other, non-tax-
related national measures. The challenge is created by connecting the measure to the 
(national) tax treatment of the limitation measure without any purpose test. Further, the 
measure is connected to tax treatment of related income.  

845  National legislator’s hands are actually tied due to the directive, meaning that Member 
States would be in breach of the directive. Even though the EU Commission proposal 
refers to Member States need to adjust the rules for national purposes, the room for 
different kind of solutions is very limited. The challenge is created by the directive itself 
as the proportionality on the actual legislative level was never assessed. 

846  See for example Hettne. 
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directly. This is a challenge from the taxpayers’ legal protection point of view. 
Taxpayers’ legal protection relies on primarily national measures that are restricted 
by the EU Treaties and EU directives and these national measures may be indirectly 
in conflict with the EU Treaties and directives847. 

When approaching the rule of law itself, the first consideration is whether the 
law has legitimate targets. Interest limitation rules, as a whole ATAD, aim to tackle 
tax avoidance and aggressive tax planning848. As the target is actually to limit the 
taxpayers’ possibility to choose between legal alternatives on national level, the 
legislative process should ensure that the rules do not go beyond what is needed.  

Rule of law has in this case a double impact. Firstly, the EU should consider that 
its directives are drafted so that Member States can comply with them in line with 
EU law. This means that the directives should reflect the functioning of the internal 
market, nothing more849. On the second level, Member States should implement the 
rules complying with EU law, but with clarity, on the national level to ensure the 
rule of law. 

This kind of rule of law approach is supported, as the ECJ has considered 
justification of legislative conflicts with the EU’s principles through a rather narrow 
approach at least compared with the arguments presented by EU Member States. The 
ECJ’s approach has been described as dogmatic850 where only tax avoidance and 
ensuring balanced taxing rights851 have been approved as justification for taxation 

 
 

847  A good example of this is the EU’s objective for the directive to “help Member States 
take strong and coordinated action against tax avoidance and ensure that companies pay 
tax wherever they make their profits in the EU”. While it is easy to agree with the 
statement, it ignores the conflicting interests that Member States have in order to 
recognise profits generated under each Member State’s jurisdiction. The directive does 
not even attempt to define how allocation of profits should be done nor does it improve 
sufficiently the dispute resolution between Member States. For example, the global 
minimum tax is not an improvement as it creates an entirely new level of taxation to 
the EU with totally new standards. 

848  Directive (EU) 2016/1164 recital points 1, 3 and 6. 
849  Such as level of taxation. 
850  Urpilainen 2012, p. 81. Urpilainen considers that ECJ has dismissed arguments on 

reduced tax revenue (with reference to C-35/98 Verkoojien) and accepted arguments 
on tax avoidance and fair allocation of taxing powers. See also Vanistendael.  

851  Urpilainen 2012, p. 81, Helminen 2013 pp 22–23 points out that EU law in itself does 
not include any rules for allocating taxing rights between Member States. Member 
States may have parallel rights for exercising their taxing powers, which is not regarded 
to create restrictions prohibited by TFEU (see for example Case C-436/08, Haribo 
Lakritzen Hans Riegel BetriebsgmbH) as long as this is not discriminatory. Member 
States should eliminate international double taxation through international tax practice, 
such as tax treaties and the OECD Model Tax Convention, Helminen 2014, pp. 392–
393. This means that EU law objectives have been partly outside the scope of ATAD. 
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interfering with EU law, i.e. EU treaties. On the other hand, purely government 
financial reasons have not been regarded as a justification for conflicting with EU 
law852 nor different tax rates853. 

Directive (EU) 2016/1164854 as such states multiple targets, which are on a high 
level in line with ECJ praxis concerning ensuring balanced taxing rights. Unlike the 
ECJ, the European Commission’s approach to the topic is not narrow, nor protecting 
the private sector rights, but rather the opposite. The directive is not making efforts 
to be limited only to tax avoidance, nor even aggressive tax planning855. Efforts 
relating to balanced taxing powers are also rather humble856. The measure used, net 
financial cost in relation to taxable EBITDA, does not reflect tax avoidance nor 
aggressive tax planning in any manner. Nor it is impacting the artificiality of 

 
 

Van Thiel 2002 states that the ECJ considers for example economic rights enjoyed in a 
constitutional context. For this purpose, the ECJ has developed “judicial protection” 
principles. These principles include the idea of the EU as a new legal order which is 
based on the rule of law and in which private sector rights are of a constitutional 
character and that these rights may be invoked in national courts. The courts are obliged 
then to ignore contrary provisions of any national laws, Van Thiel 2002 pp. 177–178. 

852  C-35/98 Verkoojien, para. 48, and C-292/04 Meilicke, para. 30. 
853  Urpilainen 2012 considers (pp. 80–81) that ECJ has accepted tax avoidance as a 

justification for interfering with rights based on EU law, but only when the interference 
is as little as possible. 

854  This directive is a new type of tax-related directive. It may reflect the same challenges 
as other, non-tax directives, such as that the content is difficult to align with national 
legislation. 

855  The approach the European Commission has chosen is challenging from a taxpayers’ 
legal protection point of view. As the EU is making an effort to tackle aggressive tax 
planning which in the limits of economic freedom rights are cases where the rights 
are misused by artificial arrangements, the EU’s approach becomes somewhat 
difficult. As any true, business-minded, and legitimate setup can be misused and is 
artificial for those businesses that do not have a natural need for the setup, the EU 
should in fact consider most of business transactions as aggressive tax planning. As 
this cannot be the case, the EU’s approach has an improper approach to tackling tax 
planning. 

856  Point 6 in the directive recital. This point states not exactly that taxable borrowing costs 
can be deductible though it does not state how much of it is deductible. Point 5 instead 
states clearly the target of avoiding double taxation. This raises the question of whether 
the directive improves the functioning of the internal market at all. This would mean 
that the EU had no justification to legislate over the issue. 
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financing857. It measures funding cost and profitability that vary independently of 
any tax reasons858.  

The target to harmonise taxes that impact the functioning of the internal market 
only indirectly859, if at all, creates a complexity when considering taxpayers’ rights. 
According to Helminen860, EU law has not regulated by any means the allocation of 
taxing rights between Member States as long as they are not discriminatory. ATAD 
rules go deeper in the area of tax sovereignty. It defines as a concept when a business 
cost is deductible and when not. This most likely is the challenge created for the 
legislative process. The rules impact the allocation of income and tax revenue 
between Member States, which should not be an aim of EU regulation. It appears 
that the rules are going beyond what would be allowed for purposes of Article 115861. 
As Van Thiel considers, “economic rights are enjoyed in a constitutional context and 
must be protected both in the EU and in the Member States”862.  This casts a shadow 
on the ATAD drafting process863. 

The complexity and sensitivity of this topic in relation to taxpayers’ legal 
protection is evident in the case of ATAD as the objective is to limit taxpayers’ 
economic rights. The OECD’s BEPS project, which is not aimed at improving the 

 
 

857  Financing, as any other legally and operatively justified business model may be used 
artificially or aggressively when used in a situation where it is a natural part of. Instead, 
the measure may create an obstacle for cross-border business restructurings within the 
EU as a consequence of far-reaching steering of tax impacts on business. This is not in 
line with the EU’s objectives or mandates. A relief based on a group-wide debt-equity 
ratio is not a real effort to respond to proportionality. Consolidated debt-equity is only 
an average, not a reflection of business needs in a country. This illustrates well the 
conflict between the national and EU approaches. On a national level the debt level 
might be high due to an investment and the higher debt deviates from the average. The 
investment requires a well-functioning internal market while a consolidated debt-equity 
is shifting costs to Member States that would not have any income on the investment. 

858  Interest rates vary due to movements in financial markets, credit rating, and regulation, 
not due to tax planning. Manipulation of credit rating on the other hand is artificial and 
can be approached from an arm’s length point of view. 

859  See S. Prechal, pp. 8–10. See also Lennaerts & Gutierrez-Fons, p. 1639. 
860  Helminen 2014, pp. 392–-393. 
861  For example, the interest deduction limitations vary a lot between EU Member States. 

As the markets where the investments are used are acting in one internal market, the 
differences between the EU Member States may create discrimination and therefore 
they are not promoting the functioning of the internal market.  

862  Van Thiel pp. 177–178. According to this approach measures in ATAD should have 
been carefully measured against the economic rights protecting taxpayers. 

863  ATAD rules, as well as Pillar 2 rules, are drafted originally by the OECD. The OECD 
has no internal market and has no need to consider how the rules actually work within 
the EU’s internal market. The OECD’s approach legitimately is national. As the EU 
has not considered the functioning of the internal market in this respect either, 
proportionality may have been ignored totally. 
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functioning of the EU’s internal market, but rather tackling global challenges, 
produced 15 action plans that included recommendations, policy statements, and 
alternatives864 to tackle inappropriate misuse of economic freedoms865. The rules 
copied to ATAD have not been measured to ensure the objectives of EU law and the 
proportionality of the rules against the functioning of the EU internal market. 

I see two complexities in the EU’s approach. First, the actual impact changes the 
allocation of income between Member States and therefore is touching economic 
freedoms by setting a minimum level for national tax rules, that each Member State 
will implement. This does not in itself eliminate mismatches between Member 
States, it only changes the nature of the mismatches. “National implementing 
measures which follow a common line across the Union would provide taxpayers 
with legal certainty in that those measures would be compatible with Union law” 
becomes only a political statement. Each Member State can choose freely the level 
of national restrictions, as long as they reach the minimum restrictions866. 

Secondly, the directive takes no measures to unified measures nor dispute 
resolution which would be crucial for the functioning of the internal market. This 
approach is crucial as the existing dispute resolution is based on national court 
procedures and solving tax treaty disputes. The effectiveness of the EU legal system 
and national rules is not considered867. This leaves the right to a fair trial merely a 
national matter868. This accelerates poor proportionality as different countries’ 

 
 

864  See for example Ruitter 2018. This reflects normal policy statements that are actually 
not intended to be binding rules themselves, but to be the building blocks for future 
rules, see for example Pijl, p 100. 

865  In the case of tax avoidance and possibly even in the case of aggressive tax planning, 
economic freedoms are misused. The EU sets minimum rules for each Member State 
“to strengthen the average level of protection against aggressive tax planning in the 
internal market” as “only a common framework could prevent a fragmentation of the 
market and put an end to currently existing mismatches and market distortions”, points 
1–3 in recital of ATAD. This statement is a high-level political statement but even as 
such it includes a far-reaching assumption of some economic rights to be abusive purely 
by existing. Funding seems to be one of them. 

866  It appears that the attempt to eliminate mismatches is mumbled: the key definitions are 
not agreed on the EU level either, see also Urpilainen 2021, p. 1317. Further, the 
statement on alignment on EU law is interesting as the EU in itself does not include 
taxing powers. Clarity, which is one of the cornerstones in legislation, becomes 
questionable due to the political nature of this directive. 

867  Ross (pp. 479–480) refers to ECJ case C-201/02 Wells as an example of maintaining 
an uneasy hierarchy between substance and procedural rules where substance rules are 
represented by EU law and procedural rules national rules. 

868  Legislating tax issues through directive connects the topic directly to EU law, but leaves 
dispute resolution to “old generation” regulation. 
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approaches to EU law vary a lot869, a factor not improving the functioning of the 
internal market.  

Pillar 2, the minimum tax, creates additional complexity. Meanwhile, the 
measures of deducting interest costs do not reflect anti-avoidance, Pillar 2 may create 
double taxation of the same income where there is no tax deduction. Interest 
deduction limitation is a measure in corporate income tax meanwhile Pillar 2 is a 
separate tax system and framework based on however also on profit (but defined 
differently). This fundamental situation creates surely an interesting item based on 
EU law varying depending on the factors. It illustrates well missing legislative 
process on the EU level in consideration of national taxation. 

The second test regarding the rule of law is whether the rules are non-
discriminatory. With respect to EU law, discrimination refers to the functioning of 
the internal market870. Urpilainen considers that BEPS recommendations have been 
implemented to a certain extent in a harmonised manner871. This does not guarantee 
non-discrimination as taxes are assessed separately on national level in each Member 
State. Non-discrimination was not tested on the EU level, nor on a national level. It 
is likely that at least in some cases the different tax treatment could be seen as 
discrimination in line with the ECJ’s principles. This is due to the BEPS objectives 
not being internal market or equal treatment measures, they are more connected to 

 
 

869  See for example Bernitz 2010 and 2016. Ross is approaching this angle through the 
effectiveness of European legal orders. Where Ross considers effectiveness being 
openly invoked by national courts, particularly in relation to burden of proof, time limit, 
(non)availability of remedy, or procedural power of a court, Bernitz has analysed how 
reluctant the Swedish courts are to refer cases to the ECJ partly due to the procedural 
power of a court. See also ECJ C-173/03 Traghetti del Mediterraneo v. Italy, Advocate 
General Léger’s opinion, para. 56: “First, the breach in question may result from a 
national law being interpreted in a way that conflicts with the Community law 
applicable. According to settled case-law that is contrary to the duty of interpretation 
in conformity with Community law incumbent on all national courts, the importance of 
which was recently reiterated in Joined Cases C-397/01 to C-403/01 Pfeiffer and 
Others, a dispute between individuals concerning the application of provisions of 
national law which were adopted in order to transpose a directive conferring rights on 
individuals.” Joined Cases C-397/01 to C-403/01 Pfeiffer and Others, para. 111, states: 
“It is the responsibility of the national courts in particular to provide the legal protection 
which individuals derive from the rules of Community law and to ensure that those 
rules are fully effective.” 

870  See Englisch 2021. 
871  See Urpilainen 2021. Urpilainen considers however that the minimum rule approach is 

not supportive of harmonisation. While this is true, this approach ignores the fact that 
traditionally national courts define national interpretation (based on tax authority 
assessment and challenged by a taxpayer) without EU consolidation. 
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abuse872. The BEPS project did not create a sufficient preparatory process for tax 
legislation873. 

7.2 Conclusions of considering EU economic 
freedoms in the legislative process 

National constitutions protect many of fundamental freedoms through constitutional 
interpretation874 as well as set limits for legislators to interfere with these rights 
through normal tax legislation875. Fundamental freedoms in EU law, in other words, 
freedoms promoting the functioning of the EU’s internal market, are based on the 
EU Treaties and confirmed by ECJ praxis876. The ECJ in its turn seeks support from 
Member States’ constitutions when interpreting the EU Treaties877. Supreme Courts 
confirm the importance of fundamental freedoms878 and their priority to fiscal 
interests. Constitutional regulation defining freedoms, equality, etc. is crucial for 
taxpayers’ legal protection. Constitutions, even though being “softer” law879, in the 

 
 

872  See for example Urpilainen 2021, p. 1316. 
873  The OECD gives only a recommendation, not an actual law proposal. Nor does the 

OECD consider impacts on any national level. 
874  For example, the Finnish SAC has considered that it has no power to step into the role 

of a legislator nor consider if the legislative process has been appropriate, but can use 
constitutional interpretation to solve the questions raised in the appeal. 

875  In this respect especially the proportionality principle is crucial to ensure that the 
legislation is not going beyond what is needed to reach the objectives. 

876  The EU treaties’ objective is to promote the functioning of the internal market and 
eliminate obstacles to the free movement of capital and persons. This is clearly a non-
tax measure, where tax may impact negatively the functioning of the internal market 
and make business less attractive for a taxpayer from another Member State. 

877  Vanistendael 2014 notes (pp. 35–36) that the EU is founded on the common “values” 
such as freedom, equality, and the rule of law. The same values are used in Member 
State constitutions. Lenaerts and Guttierrez-Fons consider (p. 421) that “looking at the 
function of general principles, we attempt to determine how general principles affect 
the vertical and horizontal allocation of powers.” This leaves the ECJ with a gap-filling 
function, as the ECJ is engaged in creating new principles, that contribute to completing 
the new legal order established by the EU Treaty. This was done by aligning Union 
legal order with the basic constitutional principles common in the majority of Member 
States. 

878  For example, the Dutch Supreme Court has ruled that based on the system of the 
legislation taxpayer has freedom of choice in the form of financing of a company it 
owns. This freedom cannot be restricted by too narrow interpretation of the Dutch 
interest deduction limitations. NB 2014/79, BNB 2015/165 and, BNB 2017/156. 

879  Constitutions create guidance and principles that are rather soft and flexible unlike tax 
law, which is hard and mechanical, see Vanistendael 2014, p. 29. 
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legislative process challenge political pressure concerning fiscal interests or 
urgency880. 

It seems obvious to me that constitutional rules are fundamentally important for 
taxpayers’ legal rights especially in the legislative process, both on the national level 
and the EU level. Directives and tax law881 should be drafted so that tax, as a 
consequence of business, is at a minimum neutral from the economic freedom and 
internal market points of view882. Secondly, for those who execute and apply tax law, 
constitutions present a soft law guidance and constitutional interpretation, in other 
words, no clear problem solving-directly, but guidance. The protection constitutions 
offer is abstract and soft with enforcement883. 

The other side of the coin is that these fundamental freedoms create also 
fundamental obligations884. Fulfilling these obligations is important as constitutional 
protection is financed by taxes paid. The governments’ obligation, when using their 
right to tax, is the obligation to respect the freedom rights. This illustrates well the 

 
 

880  See for example Bentley 2007, pp. 236–237, and Lehtonen 2012, pp. 32–33. Lehtonen 
raises the question of how efficient pre-control is to ensure constitutional aspects of tax 
legislation. The EU has repeatedly stressed the fundamental importance of a well-
functioning internal market, such as in the global minimum tax initiative. Despite the 
European Commission stressing this point, it announced on 14 September 2022 the 
need to cut power prices and levy windfall taxes on utilities that charge more than 180 
euros / MWh without really considering whether this would impact consumer prices, 
what is the actual ability to pay tax or how it impacts the functioning of the internal 
market. Urgency seemed to be the driving force. This gives some evidence that the 
European Commission is moving from one urgency to another without having to 
consider the balancing powers set by constitutions. 

881  Lehtonen 2012 considers that constitutional pre-control is not sufficient. At least in 
Finland, politicians consider pre-control to be well-functioning and are reluctant to 
initiate constitutional post-control. 

882  Tax in itself is not neutral for business, but it should be neutral for economic freedoms 
and functioning of the functioning of the internal market point of view. 

883  Enforcement may not look obvious, but the ECJ has ensured enforcement in post-
legislative aspects on the freedom right level, and for example, the Finnish SAC is 
committed to constitutional interpretation. For example, in the Supreme Administrative 
Court (Finland) case 2021:179 the SAC was considered the purpose of the law against 
economic rights. The SAC sought guidance from the constitution for the decision. In 
the Finnish SAC case 2008:6, the SAC considered that “based on the current state of 
tax law” income was taxed as dividend income. The SAC gave a hint in this case for 
the legislator to fix tax law but did not see based on the legality principle it was possible 
to change the interpretation of the law. In the Supreme Administrative Court (Finland) 
case 2016:115 the court considered that a taxpayer had valid business reasons and 
therefore the right to organise its transactions in the best possible way without being 
taxed based on tax avoidance. 

884  The obligations refer to the latest trend identified in tax management. Shareholder value 
has been joined with stakeholder value. This means that the duty to contribute to society 
or avoid misuse of freedom rights is identified as a target even in business society. 



Legislative work and taxpayers’ rights 

 201 

balance between private interest and public interest885. Neither should have 
supremacy over the other.  

The EU’s new tax directives are challenging from a taxpayers’ legal protection 
point of view. The EU justifies the directives by referring to Article 115 of the Treaty 
of the Functioning of the European Union on (functioning of the internal market). 
The OECD, which in real terms stands for the design of many of these rules, has not 
designed them for this purpose as such886. Additionally, the EU has not aligned 
different, overlapping directives with each other properly. Member States and the 
ECJ have a challenge in implementing and assessing these rules created by the EU, 
but not measured against Article 115. 

This takes me to analyse the legislative national process slightly closer before 
considering legal principles. 

7.3 National legislative work and taxpayers’ legal 
rights after BEPS and ATAD 

Economic freedom rights, as part of the constitutional level of legislation, restrict 
even the legislative powers of a government or any other legislative body887. This is 
due to the superiority of constitutions or the EU Treaty. Restriction of taxing power 
creates an obligation for legislators to take taxpayers’ rights into consideration888.  

 
 

885  Balancing interest is one of the key criteria when considering legitimate legal 
expectations. Douma, pp. 227–228, further ECJ case Mulder 120/86, that Douma refers 
to. 

886  Harmonised rules target to prohibit locating financing in low tax countries, but this is 
not in line with the freedom of establishment. 

887  As discussed earlier, the Council’s role as a legislator in the area of taxation should be 
rather clear, see for example Äimä, p. 55), but perhaps confused somewhat with the 
latest proposals, such as ATAD or Council Regulation on an emergency intervention 
to address high energy prices. The objective of EU tax policy is complex as a policy 
differs from tax regulation. The Council does not have any taxing powers. The Council 
is arguing its tax proposals based on Article 115 (functioning of the internal market) or 
122 (difficulties in the supply of energy). The use of these Articles as an argument in 
itself is a political statement that reflects most likely political objectives, in line with 
the Roles statement. From a legal point of view the use of these articles is not discussed 
properly. For example, Englisch 2021 seems to agree with the use of Article 115 and 
the European Commission’s legal department with the use of Article 122. I see that 
these views do not however take into account the proposed rules at all. A minimum rule 
does not support necessarily at all the functioning of the internal market. Nor is a 
revenue cap type of windfall tax supporting the energy supply or solidarity within the 
EU. 

888  Sasi (2018) considered that constitutions do not limit legislators’ powers. It appears that 
the Council of the EU would have the same consideration as Sasi. As I have stated 
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Taxpayers, on the other hand, have an obligation to pay taxes, which is based on 
legislation respecting fundamental rights889. This first level of taxpayers’ protection 
is based on the construction of legislation and a constitutional state: it will work only 
if the second level of taxpayer protection is in place. Taxpayers’ enforcement powers 
on the first level are soft and complex. Taxpayers’ protection is improved if the 
quality of the legislative process is secured. The quality of the legislative process 
and the tax legislation creates the second level of taxpayers’ protection. 

I will review the importance of taxpayers’ rights by considering the three 
components of the rule of law as well as reviewing shortly Fuller’s principles in light 
of taxpayers’ rights and the national legislative process. These aspects are the 
purpose of the law890, impact assessment891 as well as clarity of the law itself892.  

I aim to test whether Fuller’s principles still are valid or if there is perhaps a new 
paradigm changing morality. The question is if the constitutional principles create 
then actual protection for a new paradigm and if that protection is taken into account 
in the current processes with a twist from new EU directives. Finally, I will try to 
estimate the strength of the possible new, post-BEPS and post-ATAD, paradigm and 
the constitutions for the second level of protection. 

 
 

earlier, I agree with this view with a remark that a legislator or regulator has to consider 
the mandate the legislator or regulator has. Regarding the area of constitutional 
principles or the EU Treaty, the mandate depends on the required decision-making 
majority and process around approving the new rules. A purely simple majority 
decision is not sufficient for all regulative decisions. 

889  This is in line with “no tax without representation” and the legality principle, see for 
example Äimä, pp. 103–104, Tax has to be ruled by law in a way that taxpayer can 
conclude tax consequence. The rule of law / legality principle puts a higher standard 
for the tax legislative process. In this respect, a requirement of interpreting the law in 
the spirit of the law may illustrate a poor preparatory process conflicting with the rule 
of law. 

890  Purpose of the law is crucial especially when considering the proportionality of the rule. 
The proportionality principle will be supported also by the preparatory works if the 
purpose of the law is well documented. 

891  Also impact assessment refers to proportionality test. Additionally, an impact 
assessment should allow consideration of how the protection of property is taken into 
account and that the rule of law actually can be reached. 

892  Clarity seems to be a basic requirement set by the constitution for tax laws ensuring 
that taxpayers can comply and that the rule of law is followed. 
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7.3.1 A new paradigm guiding legislation –The purpose of 
the law 

As I have considered earlier, there is on the EU and the OECD levels893 a strong 
political will and pressure to change tax rules, at least for some taxpayers894. One of 
the main drivers for this change seems to be the ongoing discussion of multinational 
entities’ thin tax footprint and tax avoidance, i.e. mistrust895. This mistrust results 

 
 

893  The OECD got the task of reviewing tax rules from the G8 and G20 countries. It is 
important to note that the OECD’s work does not necessarily reflect all the aspects of 
all OECD countries. OECD and also EU implementation has been steered by the US 
reactions and conditions on the new rules and the progress of the new rules. African 
and South American countries are not satisfied with the new set of rules as they see 
these rules aiding more developed countries. This can be seen as mistrust towards the 
OECD and promoting the UN to produce a new tax policy. 

894  Especially the multinational entities seem to be in the focus. The OECD stated that the 
low or no taxation per se is not a concern, but the practices creating artificial segregation 
of tax base is a concern. The OECD’s BEPS project promoted a co-ordinated and 
comprehensive action plan to address this kind of base erosion and profit shifting to 
secure sovereign taxing powers and allocation of income fairly, OECD 2013 pp. 9–11. 
The OECD was aiming for co-ordinated actions and improved treaty network. This 
gives each country the possibility to adapt its tax sovereignty to the new system. The 
EU’s justification relates more to the functioning of the internal market. The EU has 
based its directive proposals and also directives on the OECD’s BEPS 
recommendations. These new proposals and executed directives create new compliance 
rules as well as new additional taxes. The new paradigm seems to have reflections on 
behavioural tax. Adam Smith considered that a neutral tax system is the most efficient. 
For example, Äimä (p. 1010) has considered that administrative efficiency, simplicity, 
and predictability are key drivers for a good tax system. Taxation can have behavioural 
targets without fiscal interests, i.e. not contributing to government funding. This 
however is not necessarily supporting economic efficiency nor a very exact way of 
steering behaviour. The steering impact becomes even more challenging if not 
impossible if it is combined with fiscal interests. The steering objective is somewhat 
contradictory to fiscal interest as if the steering objective is reached, the fiscal objective 
disappears. A good example of this challenge is the green transition: while taxpayers 
should promote green transition by their choices, the fiscal interests will mitigate green 
transition as the revenue of “green taxes” disappears. 

895  As the OECD states “some taxpayers deem reported low corporate tax rates to be 
unfair” and later “their effective tax rate is viewed as being too low”, OECD 2013, p. 8. 
This illustrates well the mistrust although the OECD makes a correct statement by 
referring to “some taxpayers”. The challenge is that low corporate income tax may be 
a natural consequence of low profits despite high net sales. Equally, effective tax rate 
is an extremely complex measure without any actual reference to statutory tax rate or 
current tax contribution. When considering for example EBTF’s studies the 
consequence would be that multinational entities, at least those who reported their tax 
contribution to EBTF, seem to pay a large portion of the taxes, see for example EBTF 
total tax 2022 report, p. 43. 
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more from public discussion on a few taxpayers than facts on a wider basis896. 
Another reason may be the EU’s political agenda to shift taxing power from Member 
States to the EU or to create taxing power for the EU in addition to Member States.   

Reasons for mistrust are analysed in several studies though the basic assumption 
seems to be taxpayer behaviour to erode tax basis897. Often these studies focus on 
tax only fail to understand the impacts of financial turns in the economy, the 
changing nature of business, differences in local and international operations, or 
impacts that tax has on the source of tax revenue, i.e. business. Tax is a complex 
topic to be discussed. Simplified conclusions do not do justice to the complexity of 
taxation. Simple political statements may seem justified, but the impacts are in 
reality unexpected898. Decision-making should be more balanced taking better into 
consideration the factual background.  

 
 

896  Conclusions are often made isolated on amount of income taxes in relation to net sales 
or reported profits simplifying the circumstances, not reflecting the complexities of tax. 
This, on the other hand, does not mean that there would not be artificial setups, but 
surely not as an assumption. 

897  For example, the European Parliament study by the Directorate General for Internal 
policies, policy department A “Nominal vs. Effective Corporate Tax Rates Applied by 
MNEs and Overview of Aggressive Tax Planning Tools, Instruments and Methods” 
states about BEPS: “The project was launched following unprecedented public and 
political anger at the aggressive tax planning activities of multinational enterprises 
(MNE).” The study tries to explain how MNEs are eroding tax basis rather than trying 
to understand the difference between statutory tax rate, effective tax rate, and tax 
planning opportunities between MNEs and SMEs. Trust is crucial, for example in a 
webinar arranged by ACCA, IFAC and PAFA, in collaboration with the OECD and the 
World Bank in September 2022 was considered the importance of trust that: “It’s a 
vicious circle: the lack of trust threatens the key resource enabling any government 
across the world to meet today’s challenges – i.e. tax revenues - but without effective 
tax systems, governments cannot fund the initiatives to build that trust. And yet without 
that revenue, governments cannot deliver on the UN’s Sustainable Development Goals 
(SDGs).” Likewise, in EU Tax Observatory working paper 18 the assumption seems to 
be that “[…] when they (MNEs) choose to move taxable profits away from countries, 
the corporate tax revenue is likely to be affected”. The study compares corporate 
income taxes to German local trade tax. The study considers “the resulting effective 
trade tax rate varies between 7% and 21%”. This seems to relate more to statutory trade 
tax rates than effective tax rates. We can see by these examples that mistrust is created 
by examples and that a few taxpayers behaving artificially affects a larger group of 
taxpayers independently whether their solutions are legitimate or not. Income tax is a 
consequence of profits in the business, not the revenues. 

898  We have seen speedy proposals for new tax rules or even new taxes, that are driven 
partly due to high political pressure or urgency or a combination of both. These 
proposals are not properly considered from a totality point of view. The OECD Pillar 2 
as well as Council Regulation on an emergency intervention to address high energy 
prices (2022) are good examples of this. Pillar 2 is intended to finalise the OECD’s 
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The OECD’s BEPS policies followed by EU regulation can be defined as narrow 
by its scoped target. The paradigm seems to be tax behavioural change: the unwanted 
tax behaviour is aggressive tax avoidance899 to be eliminated without any reflection 
as to why and when businesses have legitimate needs for the focused items. The 
means of tackling specific artificial situations900 are narrow and opposite to the 
purpose of the regulation901. The need to update tax rules was impacted by assumed 
tax avoidance tension touching deeply taxpayers’ right to choose between different 
options. The tax management behaviour was considered to be changed by broad rules 
for specific business objectives, i.e. a whole area within business was labelled as 
“most likely tax avoidance” 902.  Later the same narratives have been used but the 

 
 

BEPS work, to bring the extra revenue to countries. The further analysis is done, the 
smaller the actual increase in tax revenue seems to be. Tax revenue expected in Finland 
is only € 5–30 million per year, see HE 77/2023, p. 27. This finding is not in line with 
the expectation. The proposal for a Council Directive due to high energy prices states 
the curtailment on gas deliveries and shortage of energy combined with high prices are 
the main challenges for Member States and the EU. However, the revenue cap and 
solidarity approaches do not solve the challenge of energy supply, nor the high prices. 
It seems to be that the impacts might instead, at least in the short term, reduce the 
capacity in use as some production would become loss-making. This illustrates well 
how complex tax as a steering tool is as different topics are connected to each other in 
a way that requires proper analysis and discussion to be taxed sustainably. 

899  In this case the behavioural change is not a traditional target. Often tax policies target 
to change investment behaviour to promote something that is important for society or 
to prohibit certain behaviour, such as smoking or the use of fossil fuels. BEPS-related 
targets refer to tax management behaviour, which is fundamentally a different topic. 
Instead of giving an advantage to certain behaviour policymakers are trying to impact 
certain taxpayers’ behaviour of how they manage their taxes by assessing the tax 
treatment of all businesses, see for example Council Directive (EU) 2016/1164, recital 
para. 2. 

900  The OECD considered that some taxpayers have reported low taxes (OECD 2013, p. 8) 
which has given rise to BEPS action plans. If the aim is to tackle the behaviour of these 
few taxpayers, the method seems to be impacting many more than perhaps intended. 

901  Compare for example with the ECJ C-115/16 Danish cases where ECJ specifically 
considered that the taxpayer was entering the EU internal market artificially to benefit 
from the internal market in a way that was not the intention of the legal system. 

902  Changing behaviour is complex and difficult as steering business based on tax 
consequences most likely has some unintended impacts. The same challenge is 
connected to BEPS –changing the tax treatment of business objectives to impact tax 
management behaviour most likely has impacts that were not intended, not at least in 
the policy statements. Such impacts could be looking for alternative solutions to reach 
the business objectives or transfer of business activities. Only transparency targets aim 
to a certain extent change tax management objectives to make sure that data and 
information are truly provided to tax authorities. The downside of this target is that it 
offers a lot of details to tax authorities instead of a big picture. This means that 
transparency, as now executed, may offer some support for the tax authorities together 
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political agenda seems to shift more to the reallocation of taxing powers903. As the 
underlying business objectives, even on a high level, were not known, the drafted 
rules impact taxpayers’ legitimate economic freedoms and may not be proportional 
to the objectives.   

The objective is to restore trust in the fairness of taxation. This objective as such 
is not in itself justifying the EU’s actions as the fairness of taxation is not improving 
the functioning of the internal market. Fairness should be ensured by the Member 
States904. Perhaps the new paradigm is seeking morality in defending the tax base905. 
Fuller, and many before and after him, have been considering morality. Fuller talks 
about the moral of aspiration starting from the top of human achievements and the 
moral of duty starting from the bottom906. 

The wording of the new rules is built in the spirit or morality of aspiration907. 
The urgency of both the BEPS project and the following actual legislative work left 
no time nor an opportunity to consider the total impacts of the proposals or whether 
the proposed rules truly are in line with the purpose of the rules908. As legislation 

 
 

with the transfer pricing documentation meanwhile using the same format for public 
country-by-country reporting is most likely only confusing.  

903  While the EU has no taxing powers it is drafting multiple tax rules in order to finally 
tackle tax avoidance. These policies are covered by Article 115 concerning the 
functioning of the internal market, later even including behavioural aspects, such as 
health. On the other hand, tax avoidance topics have been tackled already by BEPS and 
ATAD rules. It looks more like a policy to shift taxing power from Member States to 
the EU, see for example Penttilä 2022. 

904  Member States have tax sovereignty, i.e. they have the right to tax and they should 
follow OECD targets of systematic changes and aligned tax treaties. 

905  Especially for multinational enterprises it is not regarded to be sufficient to pay tax in 
line with the law, rather in the spirit of the law or based on morality. It appears that the 
behavioural change is dressed as morality. The OECD considered in 2019 that the 
original BEPS project target was: “Project consisted of 15 separate action areas 
targeting the gaps and mismatches in the international tax system that facilitated the 
shifting of profits by multinational enterprises (MNEs) away from where the underlying 
economic activity and value creation took place.” (OECD/G20 Base Erosion and Profit 
Shifting Project Report Tax Challenges Arising from Digitalisation – Interim Report 
2018). 

906  Fuller, pp. 4–5. 
907  This is obvious: for example, DAC 6 wording covers a wide range of normal business 

transactions that need to be reported as “aggressive tax planning” to catch all possible 
angles. This illustrates seeking higher moral behaviour than perhaps was targeted 
resulting in automatic shortcomings. There are other approaches to this topic: the need 
to cover as wide a range of topics as possible or a poor understanding of the facts behind 
different setups. The most likely reason is perhaps a combination of all these 
approaches. 

908  This kind of impact assessment is crucial when considering the proportionality of the 
rule. Is it going beyond what was the purpose or is it tackling the objective at all? 
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starts normally from the moral of duty909, the newly drafted regulation faces the 
problem of impossible implementation. Taxpayers wishing to comply with the 
complex, often overlapping rules may require extreme solutions910. This illustrates 
that when drafting new rules, no true impact assessment from the taxpayers’ 
economic freedom point of view was done, nor assessment on how to ensure a fair 
assessment process and trial. 

The purpose of the national law is to ensure that a Member State complies with 
the ATA-directive. Indirectly the ATA-directive purpose should be therefore copied 
to be also the purpose for the national law. As EU’s legitimisation for the directive 
is the functioning of the internal market, a stand-alone Member State may have 
challenges in connecting this to national proposal for the rule. Member State interest 
nationally may be in conflict with EU’s target 

The later development, an attempt to shift tax regulation powers to the EU piece 
by piece has the same challenges911. As the EU has no actual legislative process912 
for concrete tax legislative work, rules are easily unclear, looking like a policy. Even 
proportionality may be questionable. The EU’s political agenda seems to ignore 
Member States’ constitutions and even the EU Treaty913. 

 
 

909  Moral of duty sets down the basic rules without which an ordered society is impossible, 
Fuller, p. 5. 

910  Tax authorities will have challenges to make responsible and trustworthy assessments 
based on all the data and information. The possibility for clarity through rulings may 
be denied by legislation as the legislation is so complex that tax authorities have 
challenges in giving the advanced rulings, see for example HE 97/2022 

911  This attempt may illustrate more the approach the large Member States, especially 
France, have on tax legislation and the EU. While the Nordic Member States are more 
focused on the rule of law approach and tax sovereignty, France may be approaching 
the same issue from a federal-state point of view – even tax rate differences are creating 
unfair taxation. 

912  The EU may not have a proper legislative process in other sectors of legislation either, 
but as tax and criminal law are centered around the rule of law, the issue is even more 
crucial for tax legislation. 

913  References to the EU’s mandate are often thin and not analysed extensively. They refer 
to Article 115 (functioning of the EU internal market) or Article 122 (emergency rule 
in relation to energy supply) of the EU Treaty, but the actual analysis of whether the 
rules actually have a positive impact in the spirit of the referred EU Treaty Article is 
not considered properly. For example, the Council Regulation (EU) 2022/1854 on an 
emergency intervention to address high energy prices states as its background and 
objective “Regulation establishes an emergency intervention to mitigate the effects of 
high energy prices through exceptional, targeted and time-limited measures. Those 
measures aim to reduce electricity consumption, to introduce a cap on market revenues 
that certain producers receive from the generation of electricity and redistribute to final 
electricity customers in a targeted manner, to enable Member States to apply measures 
of public intervention in the price setting for the supply of electricity for household 
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My conclusion is that the new approach depends on the combination of the 
complexity of the issue including global business, national and international 
regulation, setting higher moral targets for legislation than normal, high financial 
expectations, ignoring constitutional aspects, and conflicting interests. National 
legislators’ hands are fundamentally tied: purpose of the law is defined by the EU, 
not by the Member State. A national legislator has a theoretical freedom to align with 
constitutional aspects and an actual obligation to comply with directives. The new 
approach conflicts with the legality principle, in other words, the formal application 
of rules. Vanistendael describes the situation from growing tax burden to tension 
between form and substance914: 

“As tax burdens of all sorts have been increasing worldwide and as transactions 
have become more complicated and globalized, connecting many different tax 
systems, the temptation has been increasing to look for forms and constructions 
leading to a lower tax liability. Because in many jurisdictions taxing is an act 
requiring a specific legal basis, tension between “form” and “substance” has 
sometimes been exacerbated and pushed to extremes.” 

Proportionality may be challenged also later in the assessment process due to 
failures in the legislative process. The new rules push tax authorities to assess tax 
more based on fiscal interest opposite to the actual circumstances of the underlying 
businesses and considerations resulting in arbitrary taxation and escalation of 
mistrust915. 

Constitutions’ one function is to protect taxpayers from extraordinary, even 
arbitrary, tax liabilities. A constitution, as well as EU law, is a hedge instrument for 

 
 

customers and SMEs, and to establish rules for a mandatory temporary solidarity 
contribution from EU companies and permanent establishments with activities in the 
crude petroleum, natural gas, coal and refinery sectors to contribute to the affordability 
of energy for households and companies.” Some of these objectives are easier to pursue 
but some of them may be contradictory to each other. For example, compensation of 
high energy prices may be contradictory to energy saving targets while high windfall 
tax on extreme profits may reduce power production resulting in higher prices. Quite 
minor consideration was paid to the prices: what actually would be an extreme price to 
be taxed? All this means that taxpayers’ legal protection should be taken into account 
to ensure that objectives are reached. 

914  Vanistendael 2011 , pp. 189–190. 
915  See Vanistendael 2011, p. 191. The high volume of data and information, that is 

transparency, is not improving trust for the assessments. It is actually more difficult to 
identify what data and information is material and crucial among the high volume of 
information. There is obviously an attempt to use information that is actually not 
applicable for taxation purposes or should be used with caution. 
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taxpayers’ rights916. Constitutional rights should be evaluated in the legislative 
process and, the functioning of the internal market from an EU law point of view917, 
and both of these aspects considered in an assessment process918. From taxpayers’ 
legal protection point of view the impact assessment should be focused on the 
relation of national tax treatment, the functioning of the internal market and 
measuring that purpose is met. This obligation is excluded on the EU level and left 
for later formal national compliance. Seeking aspiration through aspiration-based 
law will most likely be realised in a number of shortcomings919.  

7.3.2 Legislative process protecting taxpayer 
A legislator has strong powers to change legislation920. Each time the political power 
shifts laws may be adjusted to reflect the political agenda of the selected majority. 
This power, however, is limited, as earlier considered, by the constitutional rules 

 
 

916  Vanistendael 2014 considered that constitutional rules may affect in addition to 
procedural rules even the material rules of taxation. Further, Vanistenadael 2011 p. 185 
considered that international rules are crucial “more than wars, conflicts between tax 
systems in the international arena are inevitable, resulting in double or even multiple 
taxation”. 

917  EU directives force Member States to legislate on the issue even though a Member 
State having an obligation to ensure alignment with EU law has no space to change the 
rules to better comply with EU law. The base assumption of an EU directive being 
compliant with EU law is not justified as the EU has passed this criterion lightly, at 
least when it comes to the justification of tax legislation by the EU.  

918  As Bentley 2007 considered, the challenges legislative work is facing have increased 
due to the amount of new legislation and the increasing complexity of the regulative 
environment. To comply with the regulatory environment either more resources and 
time or less new regulation would need to be considered. 

919  As meant by Fuller. 
920  For example, Sasi 2018 stated that the legislator has “no limits” (Helsinki 2018). The 

same can be concluded from the proposals for Council Directives, which illustrate the 
thinking of limitless legislators. In case of the EU, this angle has further implications, 
as noted earlier. For example, in 2022 the Council of the EU’s so-called windfall tax 
proposal (30 September 2022) proposed Member States to tax energy companies on 
their windfall profits for a limited time. The Council argued its mandate on Article 112 
of the EU Treaty, which mentions emergency actions especially in the area of energy. 
The situation was an emergency or at least close to an emergency. Despite the 
emergency, the proportionality of the EU regulation, which would be immediately 
applicable law in each Member State was not considered at all, nor whether tax as such 
was the correct measure at all to reach the objectives. This means equally that no 
parliament ever approved the tax prior to it being already fixed by the Council. In other 
words, the decision was made by political pressure, urgency, and public expenditure 
instead of considerations to improve the situation on a fundamental basis. Measures 
were truly needed for multiple purposes, but the question of emergency can be 
questioned. We could instead talk also about late political reactions. 
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creating a general framework921. Far-reaching changes require a clear mandate in 
line with the constitutional rules922 illustrating a changed understanding of new 
fairness or morality. This requires in a constitutional system a defined majority and 
a process923. 

Taxpayers’ constitutional protection sets more requirements on the legislative 
process than just generalization or fairness924. Fuller lists eight fundamental 
requirements that are required for a law not to fail925. This list is perhaps more 
important than any other criteria set for legislation as the ECJ seems to follow closely 
Fuller’s principles926. It also illustrates that the legislative process is important when 
considering taxpayers’ legal protection: almost independently of the substance 
rules927, if the law fails on any of the eight points listed by Fuller, taxpayers’ position 
is weakened. Or if we express it a bit differently, there is a risk for conflict escalation 
due to contradictory interests928. 

 
 

921  Fuller considers generality to be the first qualitative criterion for legislation. Generality, 
which the constitutions offer is a principle of fairness and belongs according to Fuller 
in external morality of law, Fuller, p. 47. 

922  In case political decision-makers do not respect the constitutions and overrule them due 
to urgency, post-control legal protection with efficient legal enforcement becomes a 
valuable tool for taxpayers’ legal protection. 

923  These rules are planned to ensure a balanced view of fundamental changes in 
legislation. Urgency as a reason illustrates at least to me that this principle is bypassed 
in order to reach other objectives that might not be acceptable by the majority. Urgency 
is used to hide the true agenda of the new “king”, whoever that is. See in this respect 
Fuller’s conclusions on King Rex failing in his good intention and Vanistendael 2014. 

924  See for example Ossa 2022 in his statement about the Finnish windfall tax. He lists 
several factors that equality sets limits to legislators. The mandate may be wide, but not 
without limits. Equally, he concluded that the new rule should be clear and precise, 
which is in this case a concrete point to the proposal at hand. 

925  These eight criteria are 1. generality of law, i.e. that there exists a rule, 2. rule is 
published, 3. non-retroactivity of law, 4. clarity of law, in other words failing to make 
the law understandable, 5. rules fail if there are contradictory rules, 6. rules require 
conduct beyond the powers of affected parties, in other words compliance becomes 
impossible, 7. rules are changed frequently, and 8. failure of congruence between the 
rules as published and as they are assessed by authorities, Fuller, pp. 38–39. When 
discussing with persons involved in practical tax work, it surprises me how many points 
the OECD’s Pillar 2 rules fail in this “test”. 

926  See Douma, pp. 220–228. In this case, at least when the tax legislation is touching on 
EU law aspects, Fuller’s list becomes relevant when considering whether the law 
complies with EU law and freedom rights. 

927  If the law fails Fuller’s test, there will be difficulties in applying the law. Rules may 
work, as Fuller illustrates in the example of King Rex, but only for a short period of 
time. 

928  When comparing public and private interests, both suffer from this kind of escalation. 
Public interest as a willingness to comply decreases, see Bentley 2007. 
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In a perfect world, laws would be clear meaning that both taxpayers and tax 
administration always had the same view throughout the years. As so many have 
considered before me929, this is unfortunately only a theoretical dream. The OECD’s 
and the EU’s role in the legislative process, as executed in the BEPS project, creates 
poor clarity as the actual legislative process takes place after the broad rules have 
been fixed. 

Currently, the considerations between internal and external morality are back on 
the table930. Even though courts are, or at least should be, independent, the judges 
are impacted at least to a certain extent by the ongoing political discussions and 
obviously decisions resulting in laws931.  

7.3.3 Morality in legislative process – Proportionality and 
impact assessment 

A requirement of fair tax represents well the challenge that is connected to the 
morality of aspiration. The highest level of morality is complex especially when 
more aspects are taken into account932. This is illustrated well also by statements that 

 
 

929  Knuutinen 2009 considers that laws need to have a certain flexibility, Fuller points out 
that legality can be complete as it needs some flexibility to be built in. There are books 
written about how to interpret law. 

930  Not always for the morality reason, but morality and fairness are used to drive political 
objectives of taxing powers. See for example the European Commission press release 
of 13 December 2022 stating: “Once implemented, this agreement will bring fairness, 
transparency and stability to the international corporate tax framework”. The EU’s 
agenda with Pillar 2 rules can also be seen as an attempt to finally create taxing powers 
for the EU. The EU is considering EU-wide corporate taxation based on the Pillar 2 
approach creating an income source for the EU. The EU’s reference to fairness is a 
political statement as there is no evidence that Pillar 2 rules actually would change the 
tax burden in real terms. 

931  It seems that courts are impacted by the political trends more in some countries than 
others. For example, in the US, judgments have partly a policy nature. On the other 
hand, independent court decisions on unclear rules may finally create surprises to 
political decision-makers as rules are considered in a wider framework. 

932  For example, the measure of effective tax rate is complex. The way ETR is defined in 
IFRS is complex to understand as IFRS takes a future view on business, not a backward-
looking approach as taxable income often does. Further, the tax system includes 
multiple factors of tax treatment to maintain the logic of the taxing system and to 
eliminate double taxation. When just considering a simple measure against another 
there is a risk that the measures are not based on the same standard and not comparable. 
Low ETR does not illustrate low current cash tax and low current cash tax does not 
mean high ETR. 
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tax payment should not only be based on law, but morality933. Who will then define 
what is morally sufficient? We can easily come to the same conclusion as Fuller did 
in 1964: there will be shortcomings in reaching the fair amount of tax, not because 
taxpayers would not want to, but because they will fail in some aspect due to different 
views of what is fair934. For example, if new rules, such as BEPS action plan on 
digital business, are targeted to a specific taxpayer, the rules apply always to all 
taxpayers935. 

The morality of aspiration is a high-level statement or understanding of justice and 
fairness, basically a policy statement. As Fuller concluded, when reaching for it one 
will normally fail due to the unclarity of what it actually is. My view is that the morality 
of aspiration936 is defining high-level principles that are applicable in broad terms. In 
legislation, these principles are normally defined in constitutions – or equally in the 
EU treaty937. Constitutions confirm freedoms and equality, but they cannot be applied 
easily to a specific case. To clarify this understanding of justice and fairness – 
constitutional rules – we need laws. Laws represent the morality of duty. 

The morality of duty defines the minimum rules that are clear and known for 
morally acceptable activity. As the understanding of minimum level will vary over 
time, laws need to be adjusted. This takes place in a democratic state through a 
parliamentary process. As Fuller considers, laws and regulations need to be 

 
 

933  This statement somehow underestimates the legality principle: how should the law be 
read then? Is there a higher value that rules over the existing laws and what would be 
the justification for tax authorities to levy taxes based on the tax authority’s 
understanding of morality. Or can taxpayers pay more than what is required by law? It 
becomes unclear who then has the power to judge how taxes are collected. Equally, this 
does not mean that the taxpayer has no obligation to respect the law and the purpose of 
the law. 

934  In fact, stand-alone phenomena-based objectives, as NGOs often have, will easily result 
in failure as they fail to understand the big picture and consequences of change. I would 
see NGOs’ points more as a starter for discussion of different views than an actual kick-
off for a new policy. 

935  If some taxpayers behave inappropriately, the changing rules will apply to all taxpayers 
on the branch as the law can hardly be applicable to specific taxpayers only. Further, 
there is a clear impact on business – the EU has implemented most of the BEPS action 
plans and has plans to implement also Pillar 1, allocation of profits aimed for large 
digital businesses. These businesses are US-based. As the US did not approve Pillar 1 
rules, the most important BEPS action plan may not be in force at all while the EU has 
put a lot of new compliance on its taxpayers weakening the EU taxpayers’ competitive 
power in comparison to the US. 

936  Fuller came to the same conclusion concerning the morality of aspiration and 
constitutions. 

937  This illustrates why the fairness aspect should always be reflected against constitutional 
rules instead of actual, stand-alone tax consequences. The views and discussion become 
unbalanced. 
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formalised so that it is possible to comply with these rules, otherwise even the 
morality of duty will fail. This takes us to the morality of legislative work and 
process938. 

To fulfil their targets, laws should be formulated so clearly that can be complied 
with sufficiently, available for and applicable to everyone, and not retroactive939. 
When considering tax law, laws should take into account not only the fiscal interests 
but also the constitutional freedoms by considering not only the tax impacts of the 
proposed law but also the impacts on the underlying economic activity subject to the 
tax940. From a taxpayers’ protection point of view, it is critical that tax laws are not 
restricting economic rights too extensively. For this purpose, the legislator needs to 
understand the impacts of the proposed law, i.e. to make an impact assessment.  

Considering the morality of a taxpayer is only a sub-morality focusing on fiscal 
outcome941. High-level fundamental principles set by constitutions create a larger 
scale of morality. Fiscal morality is an underlying morality, in other words, it needs 
to adapt to constitutional rules. Tensions in morality, both external and internal 
morality942, become an issue when approaching the borders of moral rules. Are they 
already misused?  

 
 

938  Bentley 2007 considers that urgency in the legislative process easily escalates disputes. 
Lehtonen 2012 notes that high volumes and urgency leave no sufficient time for 
constitutional review. This results in failure to reach the morality of law. 

939  All these points are included in Fuller’s list. 
940  As Ossa 2022 considers in his statement to the Finnish windfall tax proposal the tax 

legislator has wide freedom to legislate tax but this freedom is not without limits. Even 
though tax legislation is almost always a highly political issue, alignment with the 
constitution is outmost a legal judgment. 

941  Morality of tax refers to the high-level morality: what and how to tax taxpayers. 
Taxpayers’ behaviour on how to comply is a sub-morality. The whole BEPS project 
with most of the following projects has been focusing on this sub-morality. The OECD 
stated in 2013 that “no or low taxation is not per se a cause of concern, but it becomes 
so when it is associated with practices that artificially segregate taxable income from 
the activities that generate it” (p. 10). The BEPS project had originally a behavioural 
target of changing taxpayers’ behaviour to eliminate artificial use of the fragmented tax 
landscape. Likewise, the BEPS project had a behavioural target towards tax legislators 
to create global standards for critical rules applied across the world to create fairness. 
Over time this target converted into a need to reach out for global minimum tax burden 
as the EU stated in its press release of 13 December 2022 “Once implemented, this 
agreement will bring fairness, transparency and stability to the international corporate 
tax framework”. One could argue that the earlier BEPS or even EU regulation has failed 
in reaching these targets. One reason for this can be the lack of proper impact 
assessments. The question remains, whether it is the taxpayers’ or different 
governments’ morality that has failed in this objective, or perhaps both. 

942  Comparing whether something is acceptable on broad terms based on freedoms and if 
these freedoms are respected by tax morality as well as if tax law respects broader 
freedoms. See also OECD Principles of Corporate Governance 2015, first principle. 
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I will clarify the challenges of conflicts between external and internal morality 
as well as the importance of morality in legislative work.  

For allocation of taxing powers, the OECD and the EU considered that “tax 
should be paid where the profit is generated”943. It represents the morality of 
aspiration. This is a widely accepted statement. However, as different countries or 
parties have an opposite understanding of where the profit is generated, it is obvious 
that it is almost impossible to comply with944. Therefore, transfer pricing rules are 
required to define the minimum rules to allocate taxing powers in this respect. They 
represent the morality of duty.  

Transfer pricing rules will fail if they are changing frequently and the legislator 
does not understand how the changes impact taxpayers, tax contribution/collection, 
and how taxpayers will react to the new rules945. The rules will fail also if they are 
not general and clear enough as well as if there is no global enforcement for the 
interpretation of the rules. Taxpayers will have ongoing disputes with different 
countries and countries will have disputes with each other. On the other hand, when 
technology is developing and changing business, transfer pricing rules need to be 
adjusted to balance the interests between economic freedom, clarity, and fiscal 
interests946. 

 
 

943  These statements are often seen as political statements or commitments resulting from 
a political discussion. Political discussion is naturally linked to external morality aspect, 
but it is not as such directly converted into law. See Pijl, pp. 100–106. The OECD and 
the EU abandoned this principle when creating the Pillar 2 rules. 

944  This leads to a discussion of whether the income is allocated based on this rule. 
Unclarity is illustrated by competing wishes representing the same target but with 
opposite interests. Or as the OECD clarified this in 2013: “[…] what creates tax policy 
concerns is that, due to gaps in the interaction of different tax systems, and in some 
cases because of the application of bilateral tax treaties, income from cross-border 
activities may go untaxed anywhere, or be only unduly lowly taxed.” Tax policymakers 
are concerned about the independent local interests drive for gaps. The challenge that 
policy makers have is to state whose approach is to be used globally by everyone. 
Further, as tax authorities (as well as local policymakers) are trying to gain back trust 
in the public eye, reactive actions, i.e. limiting proactive certainty, the disagreement in 
stand-alone countries is more attractive for tax authorities. 

945  Changing transfer pricing rules may lead to changes in the tax basis if taxpayers start 
to move operations due to tax reasons, see Andersson 2016. Pillar 1 rules are equally a 
challenge for the rules: taxes are shifted somewhere else than where the profit is 
generated. 

946  This change justifies the BEPS work on profit allocation, but only to a certain extent. 
It should tackle the new aspects of profit allocation instead of creating challenges for 
the old type of operations. For example, digitalisation is less evolutional for a number 
of traditional operations, perhaps more comparable to normal R&D while there are 
totally new businesses with no existing / working rules for TP purposes. Again, no 
actual impact assessment was done to understand the outcome of transfer pricing rules. 
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When talking about morality in the legislative process from a proportionality 
point of view we need to make a reflection on Pillar 2 rules. To justify its mandate 
the EU states “Article 115 of the Treaty on the Functioning of the European Union 
(TFEU) is the legal base of the legislative initiatives in the field of direct taxation. 
Although no direct reference to direct taxation is made, Article 115 refers to 
directives for approximation of national laws as those directly affect the 
establishment or functioning of internal market”947. If we review this statement it 
seems to be, as analysed earlier, in conflict with the ECJ’s understanding of whether 
direct taxation is a direct matter of EU law.  

The proposal for a Council Directive considers also that the Pillar 2 proposal is 
proportional. The reasoning behind this view is that the rules apply only to taxpayers 
that have a combined turnover above € 750 million, i.e. a limited group of taxpayers. 
Further, the proposal states that “the envisaged measures do not go beyond ensuring 
minimum effective taxation of such entities operating in the internal market and they 
are consistent with the OECD Model Rules as well as with EU law requirements948”.  

The proportionality analysis in the proposal for a Council Directive is short and 
concentrates on a limited number of affected taxpayers and being proportional to 
reach the objective of effective minimum taxation. Proportionality is perhaps 
considered from the EU’s point of view, but surely not from the taxpayers’ point of 
view nor the national point of view. Especially when talking about consolidated 
effective taxation the objective is exactly the same as with ATAD rules949. The 
proportionality of ATAD rules are not considered in this short analysis. To measure 
the proportionality in relation whether effective minimum tax is reached or whether 
the EU’s initiatives go beyond, is not clear at all, or if it is clear, most likely the 
opposite to the proposal conclusions.  

Basically, economic freedoms need to be considered by the national legislator 
when executing tax sovereignty. EU-based rules are challenging in this respect. The 
proposal for a Council Directive fails to recognise its impacts on taxation, partly 
because they were not analysed, and partly because they were not part of the 
legislative process. Impact assessment is ignored by referring that all EU Member 
States are part of the OECD and have been participating in the project. This entirely 
ignores sovereignty and the fact that the impacts of a global initiative were never 
considered from the EU’s internal market point of view.  

 
 

947  Proposal for EU council regulation 2021, p. 2. 
948  Proposal for EU Council regulation 2021, p. 3. 
949  Pillar 2 is approaching minimum taxation from a consolidated view allowing each 

Member State to levy the minimum tax on a local basis, not on the headquarters level. 
For example, ATAD-based interest deduction limitation is tackling exactly the same 
issue through non-deductibility. These are obviously double measures that can result in 
highly effective taxation. This was not the objective. 
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When the impacts were then considered on a national level, the issue was 
assessed by analysing interest levels on debt950. The relation between net financing 
cost and taxable EBITDA was not analysed. This means that national legislators did 
not have a proper understanding of what would cause non-deductibility of interest 
cost: would it be extensive debt in relation to equity or would it be lowered 
profitability. On the other hand, national legislators had very little choice – to comply 
with the directive or not.  

For taxpayers’ legal protection, a well-working legislative process including a 
trustworthy impact assessment is in a key position as the laws should ensure clearly 
enough the behavioural rules that taxpayers need to comply with as well as the 
availability of fundamental freedoms. Therefore, proper impact assessments, 
reflecting national taxation impacts on business as well EU Treaties, true public 
hearings as well as a dispute-resolution mechanism are an integral part of the 
legislative process. They should not be ignored. If the process fails in this respect, 
the law fails.  

I have now analysed the impacts that the BEPS-related EU directives create on 
the national legislative process. I will briefly analyse different factors for national 
legislative work ensuring taxpayers’ legal protection and rights. 

7.3.4 Key criteria for legislative work 
The legislative process aims to draft a law or regulation to be finally adopted by the 
parliament. The process includes preparatory work as well as parliamentary 
discussions, constitutional pre-control, and decisions951. This legislative process 
should create a law that reflects sufficiently the existing standards of external 
morality and fulfils the criteria set by the constitution for a tax law clarity being one 

 
 

950  HE 150/2018 vp. 
951  In countries such as Finland, where no post-control exists in form of a constitutional 

court, constitutional control becomes crucial. If the control is based on an assessment 
by the body that drafted the proposal, the constitutional control fails. It becomes a self-
assessment rather than a control that justifies a high threshold for an administrative 
court’s judgement on constitutional aspects. In parliament, the judgment should be 
based on the Constitutional Law Committee’s view at least in cases that have 
extraordinary features. For example, the Constitutional Law Committee (97/2022) 
considered in its statement for the proposal for a tax on extraordinary profits in 2023 
(320/2022) that most of the freedom rights are applicable mainly for persons, 
meanwhile threshold is higher for businesses. This, however, is a somewhat narrow 
approach as businesses are finally owned by persons and the impacts should be 
considered duly. A statement on the fact that tax is not applicable to small businesses 
is complex – why would a small owner in a large business be treated differently than a 
big owner of a small business? 
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of them952. Binding policy statements, such as BEPS statements, are limiting basic 
legislative processes.  

Political decision-making should bring in aspects of aspiration in the society in 
question. It should initiate the development of legislation to reflect changes in 
morality, how it is understood by the majority, simple majority, or qualified majority 
depending on how fundamental the change is953. The legislative process should then 
measure the fundamentality of the changes to define the level of majority954 and the 
form of legislation to ensure it can be considered legislation955.   

In consideration of the legislative process, I consider the following three 
items956: 1. generality of law, i.e. that there exists a rule, 2. clarity of law (failing to 
make law understandable), and 3. rules require conduct beyond the powers of 
affected parties (compliance becomes impossible). I think these are the most crucial 
ones. 

Fuller’s requirement of non-contradictory laws can be regarded in a narrow sense 
or a broader sense including an analysis of whether the proposed rules comply with 

 
 

952  The legislative process should ensure that the proposal for a law clarifies the purpose 
of the rule, ensures by a sufficient impact assessment that the purpose is reached, not 
more (proportionality), and has sufficient clarity. 81 § of The Finnish Constitution 
states that tax law should be clear and precise. For example, Tikka 1972 has considered 
that taxpayers should be capable of concluding what the tax treatment is as well as the 
size of tax contribution. 

953  This angle is a challenge from the taxpayers’ legal protection point of view in EU-based 
tax regulation. The EU drafts different kind of tax regulation. The EU has drafted EU 
regulation on measures on energy crisis published on the 30 September 2022, 
representing directly binding regulation as well as directives with minimum 
requirements such as 2016 Anti-Tax Avoidance Directive. EU’s legislative powers are 
not clear in either of the cases. Tax law is therefore “fixed” when it becomes subject to 
national preparation and parliamentary discussion on the actual “responsible” 
legislative level. This may lead to unbalanced tax legislation as the rules are not 
necessarily aligned with existing tax treaties or dispute resolution mechanisms, and 
taxing powers may be unclear to mention a few. For example, the Swedish proposal for 
Swedish regulation on the Council regulation (EU) 2022/1854 where Sweden is 
proposing the ultimate parent company of a group being liable for the Swedish revenue 
cap payments in spite of the entity being a foreign entity with no PE in Sweden. EU 
regulation is a challenge as it creates an assumption that preparatory steps have been 
already taken although the EU as such does not have an equal process in place. 

954  In other words, whether the law infringes on fundamental rules or not. This has been 
discussed already earlier in this study. 

955  As Fuller notes, not even this can always ensure that laws would fulfil standards of 
fundamental morality if political decision-makers do not respect the fundamental rules 
and the split between powers in a legal state. See for example Fuller, p. 40. 

956  As non-retroactivity of law has been studied widely, I will not analyse that any further 
in this study. 
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constitutional rights957. As I have analysed this already earlier, I will not return to 
this topic. Further, other requirements in Fuller’s list involve how authorities manage 
to comply with or apply the rules or frequency of new rules and are not connected 
directly to legislative work. I will not analyse these aspects in this study. 

7.3.4.1 Generality and clarity of law 

Generality and clarity of law are often related and need to be considered together, 
not failing in either. Laws and regulations that are dictated to specific cases and apply 
to small groups, will have the risk of failing958. Specific tax rules may result in 

 
 

957  Rules may be contradictory to constitutional rules. The threshold confirming normal 
law, representing morality of duty, to be in conflict with constitutions or fundamental 
principles is high. Constitution represents rules closer to morality of aspiration. 
Contradictions or conflicts may occur also between laws. An example of this is DAC 6 
reporting. DAC 6 requires intermediaries, i.e. advisors, to report certain arrangements 
when they are ready for implementation. As this does not require any actual legal 
commitment yet and can consist of a part of a larger arrangement, this reporting 
obligation may rise earlier than party or parties to a larger arrangement consider it ready 
for implementation. Stock exchange rules again require that if information is made 
available for one party, it should be made available for all stakeholders in the form of 
a press release, stock release, or other information. This leads to conflicting rules where 
the adviser and taxpayer are either violating DAC 6 or stock exchange rules. This aspect 
should by nature be taken into account when drafting the law. In other words, 
preparatory works should identify other rules that are or may be impacted. This has 
been discussed already earlier. Bentley 2007 on pages 155 to 157 considers based on a 
Australian Parliamentary Committee study the amount of regulation and new rules to 
create a serious challenge for taxpayers’ legal protection. I think this is illustrated by 
this example, and it is included in Fuller’s list also. 

958  This risk is due as the rules are intended to apply only to limited number of taxpayers 
meanwhile the rules in reality are applicable to all taxpayers, at least within the same 
kind of business. Likewise, the generality of law is an opposite measure to the aim of 
impacting a limited group of taxpayers. Tax laws are applicable to every taxpayer and 
if they are aimed to eliminate the behaviour of some specific taxpayers, the generality 
of law does not support this objective as specific measures are complex to build in to 
respect the generality of law at the same time. For example, EU Tax Observatory report 
number 3 analyses tax competition and approaches it from a vertical equity point of 
view. The report highlights well different aspects of mobility, who in practical terms 
can benefit from it and what are the costs related to. However, it approaches the issue 
disconnected from the framework, financial activity, by focusing only on tax. Some 
taxpayers have a natural need for cross-border optimisation since they have operations 
in multiple countries. All countries are not equally attractive within the EU and need to 
attract businesses to invest. Equalising tax measures will not eliminate the competition, 
and it should not either to maintain the competitiveness of the EU internal market. 
Creating rules with generality of tax law will therefore impact taxpayers that it should 
not impact, tax law will have economic impacts that were not intended due to 
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limiting government taxing powers as the government fails to track each specific 
action that a taxpayer takes – the approach of the law is too narrow. 

Where constitutions manage to stipulate general rules, they express external 
morality959. EU directives, such as ATAD, express a sub-external morality, as they 
have qualifications of policy statements, restricting drafting internal morality. 
However, ATAD is not considering broader morality, i.e. freedom rights, only tax-
related sub-morality. National laws instead should give guidance to internal 
morality. Therefore, generality should be considered carefully and reached in the 
actual legislative process to create rules that taxpayers can comply with960 and which 
are aligned with external morality, i.e. constitutions961. Early engagement of 
balanced generality of law supports taxpayers’ legal protection. 

The requirement “of clarity represents one of the most essential ingredients of 
legality”962. If failing in clarity, power is shifted to tax authorities and judges 
interpreting rules confusing fidelity to law and infringing legality963. Further, it could 

 
 

generality. Tax is a complex area to influence behaviour partly because tax laws should 
have the qualification of generality. 

959  See Fuller, pp. 46–48. Constitutions are applicable to the vast majority of topics. They 
have to be based on the principles and give guidance. Principles behind constitutions 
have a long lifetime, as principle of legality originates from the Magna Carta. 

960  Generality brings the correct focus on the issue and respects the big picture even though 
generality is a complex measure. Generality, like so many other factors, needs to be 
taken into account in balance with other factors. 

961  In case tax laws are driven by specific topics only, there is a risk that these rules are 
contradictory to constitutional rules, or in case of extremely narrow or focused rules, 
they are contradictory to other rules. To take constitutional rules into account even for 
businesses, in other words for all the owners of all businesses, the constitutional rules, 
and at the same time constitutional legal principles, tax laws would most likely have 
better quality. For example, the Finnish proposal on tax for extraordinary profits 
(320/2022) states that 6 § of the Finnish Constitution on equality applies only to persons 
(at point 10.5) as well the other constitutional arguments concentrate on stating why the 
law proposal should not be reviewed by the Constitutional Law Committee instead of 
ensuring that the constitutional assessment would actually be done by the only body 
that has the true mandate for this in the Finnish system. The outcome would not be 
necessarily that the tax is not possible, but rather a more balanced form of the tax. This 
is a paradox as the legislator is legislating a tax law without complying with 
constitutional rules meanwhile legislator expects taxpayers always to comply with rules 
even if they would not fulfil requirements set for the laws. Tax laws, as they are drafted, 
should support taxpayers’ capability of complying with them. 

962  Fuller, p. 63. See also G20/OECD Principles on Corporate Governance. The OECD 
stresses the importance of the rule of law, authority duties to keep authority, integrity, 
and resources to fulfil their duties professionally and objectively, pp. 12–17. See further 
Hultqvist 2014, p. 15, and Hultqvist 2015, p. 7. 

963  One illustration of the shift of attitude and power could be the development of Swedish 
interest deduction rules. The Swedish interest deduction rules in 2008 were regarded to 
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be considered that, in case the law fails with respect to clarity, the legislature may 
trespass against constitutional restrictions set to legislature964. Attaining legality may 
be confused or put in danger. This means that clarity is vital for taxpayers’ legal 
protection. 

I would make one remark to point out the importance of clarity for taxpayers. In 
spite of how broad or narrow the constitutional protection for businesses is seen, 
clarity of the tax law should always be considered as a priority965. As tax is a 
consequence of business or activity, the framework and origin, i.e. business, have to 
be considered when drafting a law966. If policymakers, such as the EU and the 
OECD, set a requirement on tax planning or stress that tax planning should be based 
on substance, also legislators should commit to the same principles: they should take 
into account business and freedom rights when regulating fiscal matters967. After all, 
the constitutional aspect seldom prohibits taxation, it only sets proportional limits. 

 
 

be unclear, see for example Hultqvist 2014 and Andersson & Carneborn. Still in 2022, 
after the rules have been changed twice and the European Commission has reminded 
Sweden about Swedish non-compliance with EU rules, Swedish TA is referring as 
guidance to the 2011 Swedish SAC decisions (ref. 90) together with the Swedish SAC 
case 3660-22. 

964  Fuller, pp. 63–64. Tax law would in this case be contradictory to constitutional rules. I 
have analysed this aspect above. 

965  To assess clarity more than just a law technical analysis is done especially in the case 
of taxes. In case terms and definitions vary a lot between different regulations and 
standards, a more detailed analysis of the wording should be done to ensure clarity. For 
example, the Finnish Chamber of Commerce pointed out the importance of clarity in 
its statement (pp. 3–6) to national implementation of Pillar 2 rules: poor and unclear 
regulation challenges taxpayers’ possibility to assess tax consequences. Pillar 2 rules 
are extremely complex and my prediction is that the rules will result in surprises. Partly 
this is due to the poor clarity of the rules. Poor clarity may be a result of the OECD’s 
and the EU’s undeveloped role as legislators. 

966  This is an aspect where for example the EU Tax Observatory fails in its study on tax 
competition. Tax competition as well as tax avoidance are seen as specific, stand-alone 
issues. ETR is explained almost purely by tax regimes or tax planning exercises while 
taxes, independently of what kind of tax, are directly connected to business or activity 
and illustrate only a consequence of what has transpired. ETR should primarily be 
explained based on what has happened in the business, secondary if there are specific 
tax regimes, and finally whether tax evasion/avoidance has in reality resulted in tax 
impacts. Approaching ETR or tax contribution on stand alone makes the same mistake 
as aggressive tax planner; disconnects the tax consequence from business reality and 
creates artificial setups. 

967  One of the objectives of the EU is to ensure a well-functioning internal market with no 
obstacles for freedom of establishment and for free movement. If free movement and 
freedom of establishment are seen as an origin of tax evasion or base erosion, then the 
consideration is not proportional to the objective of the EU. The internal market is not 
an equal market, the large Member States have a competitive advantage to a certain 
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Generality and clarity of law represent two angles that are on one hand 
contradictory to each other and the other hand dependent on each other. Concluding 
how to behave in a stand-alone single case could be easy to do if there is a clear 
detailed rule for that case. At the same time, this rule could confuse issues that have 
somewhat different fact patterns, although somehow related. In other words, 
generality is important. Similarly, clarity cannot be reached if rules are too general, 
reflecting perhaps more the external morality of aspiration968.  

The principle of constitutional state includes an idea of accuracy requirement as 
well as the requirement of predictability969. Accuracy and predictability are closely 
related to clarity ensuring legal certainty970. In other words, accuracy and 
predictability combined mean clarity971. Without proper accuracy and predictability, 
rules may be difficult to comply with.  

Another way to express this is that taxpayers should have the possibility to assess 
future tax treatment and impact with sufficient certainty972. Legal certainty in the 
area of tax law means that tax assessment is likely to be correct and the taxpayer has 

 
 

extent, and the smaller Member States being on the outskirts of the EU need to 
compensate with other factors attracting people and businesses to them. A lower tax 
rate may be one of these measures and it does not eliminate equity in the big picture. 

968  This balance between generality and clarity stresses even further the importance of 
quality impact assessments, public hearings, and consideration of totality, not just as 
tax. 

969  Hultqvist 2015  “Många tolkningar or tillämpnings bekymmer skulle dock kunna sparas 
om vi istället agerade proaktivt och ägnade den lagstiftnings skapande verksamheten 
större uppmärksamhet”, p. 7. 

970  Legal certainty has the same angle as internal morality: it commits a judge to follow 
the law sufficiently when interpreting it. Interpretation should result in a decision that 
is within the range of the purpose and also the wording of the law to comply with 
legality. 

971  Unclear definitions or definitions that look alike, but are used differently in multiple 
regulations are not accurate and predictable. For example, the “beneficial owner” is 
used in tax treaties, bank regulation, the EU’s so-called Unshell Directive, and the 2009 
Swedish interest deduction rules. None of these rules have clearly defined this term and 
due to different objectives, it is understood differently when explained in connection to 
different rules. As an example, the Swedish tax authorities claim that the term “den som 
har rätt till inkomst” looks the same as “beneficial owner”, but is not exactly the same 
without stating what the difference is. This leads to poor predictability, taxpayers not 
being capable of complying with the rules, and even contradictory outcomes. 

972  See for example Tikka 1996 b, p. 469, Knuutinen 2009 p. 24–25. When reflecting on 
ATAD, as an example, the directive fails as it sets only minimum requirements. In other 
words, taxpayers cannot rely on equal tax treatment and the functioning of the internal 
market as different Member States legislate differently. 
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been able to predict this outcome973. Predictability means that taxpayers can assess 
the tax impacts of planned operations for multiple purposes, not just tax planning 
purposes974. By Fuller’s terms, clarity of legislation ensures predictability and 
generality, i.e. legal certainty of the law975. 

The impact assessment within the legislative process can contribute to clarity. 
Impact assessment will bring different angles and circumstances under consideration 
assisting in drafting the rule to ensure clarity. 

7.3.4.1.1 Formality as a part of clarity 

Knuutinen states that “justice is about form; it is always formal”976. The formality of 
law has a purpose, especially when considering the legality principle. I see formality 
in this sense as one component of generality, formality is a general quality of law, a 
framework forming a component of clarity to a certain extent977. Form offers a 
standardised way to express consequences, limits, and procedures offering a 
taxpayer certainty of what is required and how to act in case of unclear situations. In 
this sense clarity and generality of law is not only protecting economic freedom 
rights, but it is about protecting legitimate expectations978 from retroactive 
assessments979. 

 
 

973  This is crucial not only for legal purposes but also for financial purposes. If the financial 
outcome cannot be seen from the beginning, taxation will create a risk for business that 
creates an obstacle. This is not the purpose of taxes in the constitutional context. For 
example, in the case of Pillar 2, the global minimum tax, the regulation is complex, first 
by nature with no real reference to an existing standard. Taxpayers are obliged to report 
financial impacts earlier than the first tax returns are filed and tax assessments are done. 
In Finland taxpayers have no possibility for an advanced ruling. The question of 
whether Pillar 2 rules or their legislative process comply with constitutional rules (81 
§) and principles is questionable. 

974  Tikka 1972, p. 81. Tax is a consequence of business and this consequence has to be 
understood when entering a new business or making investment decisions. 

975  Generality of law will ensure that law is applicable to the majority of cases creating 
rules for all, not only for a few. 

976  Knuutinen 2009, p. 26. 
977  Generality guarantees that the law can be applied equally to all applicable cases without 

the risk of outdated details. Generality creates flexibility in tax legislation that can adapt 
to a certain extent to changed circumstances. 

978  Douma, pp. 224-227, considers legitimate expectation to be closely connected to legal 
certainty, which is respected also by the ECJ. The legitimate expectation is not built 
only through the legislative process but also through judgments of law. In any case, the 
legislative work is crucial in this respect allowing judgments to stay within the internal 
morality of law. 

979  A good example of unclear regulation and objectives is Council Regulation (EU) 
2022/1854 on revenue cap and solidarity contribution as an emergency intervention to 
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Formality has multiple levels in jurisprudence and legality. One of these levels 
is content formality980. Knuutinen’s view on content formality is981 that too narrow 
a room for interpretation and application prohibits the tax legislation from covering 
all financial phenomena that were objectives of the legislation982. On the other hand, 
too broad a room for interpretation and application of tax law will result in a higher 
tax burden or other unintended outcomes. Knuutinen seems to support Fuller’s 
findings in generality in this respect983. Further, formality is a necessity for 
responsible tax behaviour as it needs to express the purpose of the law supporting 
the appropriate utilisation of the rule. Governance represents one angle of formality. 

Knuutinen makes a conclusion based on content formality that the core question 
in tax law is how well the taxable income definition equals with financial income 
definition984. Fundamentally, the idea is correct, but it illustrates some kind of 

 
 

address high energy prices. The Council regulation was part of the package to deal with 
high energy prices and shortage on energy after the Russian attack on Ukraine. The 
regulation was drafted urgently with the idea of a temporary windfall tax, even though 
the Council of the EU avoided the use of the word “tax”. The Council Regulation is 
directly applicable law in EU Member States. As the Finnish Government proposal 
(320/2022) considers, multiple EU countries have adopted the regulation very 
differently. Further Excon has sued the EU in the General Court of the EU. While the 
EU considers the regulation to be in line with EU rules, Excon considers that: “The 
windfall tax will not remedy any shortage of energy supply and cannot realistically 
achieve a timely impact, so the European Commission and Council were wrong to use 
exceptional powers under Article 122(1) TFEU to speed its approval”, see America 
Hernandez, Politico.  

980  According to Atiyah-Summers p. 13, the levels of formality in consideration to 
formality are based on two factors: 1. is the content of the regulation only an arbitrary 
decision or is there even a content-based argument as well as 2. to what extent is the 
regulation too broad or too narrow in relation to the applicability of the rule in relation 
to the objective of the rule. 

981  Knuutinen 2009, p. 28. 
982  The Pillar 2 proposal illustrates well what happens if a regulator does not understand 

the content of the proposal. ETR as a measure is complex and deferred taxes are not 
used for taxable income purposes. Setting a minimum effective tax rate does not set a 
statutory minimum tax rate, but on the other hand, it sets a sort of maximum tax rate 
offering opportunities for selected countries to offer tax benefits for selected taxpayers. 

983  Some authors seem to set a high value on the fiscal interests allowing then tax 
authorities to make far-reaching judgements and assessments. This view ignores to my 
view the basic requirement of justice as taxpayers need to be able to understand what 
the rules are so that they can follow them. Further, a far-reaching scope of either fiscal 
rights or freedom rights often ignores the balancing obligations and liabilities whereby 
a balance represents more of a justified approach. 

984  The same question could be asked for Pillar 2. The pillar, taxable income, and IFRS all 
illustrate different measures. Similarly, the legal framework may treat groups of 
companies differently than stand-alone entities even though tax payments are based on 

 

https://www.politico.eu/author/america-hernandez/
https://www.politico.eu/author/america-hernandez/
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morality of aspiration985. It may be difficult, if not impossible, to reach the same 
content for both dimensions due to the complexity of business activities and differing 
objectives of accounting rules and tax law986.  

A good example, perhaps a more illustrative income definition, is timing when 
income is recognised as income. Accounting standards identify income and cost 
often already before the income or cost is realised whereas taxable income considers 
more the fact that income is realised. Eliminating the identification of income from 
cash flow may result in taxation where the ability to pay is low or it does not exist at 
all unless the taxpayer divests the property to be able to pay the tax987. This cannot 
be the purpose of the law as it would violate constitutional protection of property988. 

 
 

a separate company idea. For example, in some countries, the company law-based rule 
on a company financing the acquisition of its own shares is applicable if there is a cash 
pool arrangement in place even if this would be only theoretically applicable. 

985  One approach could be unifying the IFRS income definition as a taxable income 
definition. As IFRS rules do not fulfil the rule of law requirement and are by form 
unclear, depending heavily on opinions and broad wording, IFRS rules cannot be 
regarded as clear and precise, nor decided by the legislator. They leave by nature a lot 
of room for interpretation. This flexibility may be required to have a standard for all 
kinds of business, but this is not sufficient nor acceptable for tax law as it does not offer 
predictability and stability. Standard is not the same as law. Further IFRS is a challenge 
from a rule of law point of view as the interpretation power is by an accounting board. 

986  One example of this is what is regarded to be income; when a business is sold, the seller 
targets for capital gains. Capital gains often reflect the future cash flow that will be 
taxable as profits of the business in the future. The new owner targets to collect 
dividends from the business and finally perhaps capital gains again. So, if income is 
taxed at all events, it will result in multiple taxation of the same income. This may be 
avoided by credit and exemption rules creating though difference between taxable and 
financial income. Another example is the assessment of an investment proposal. These 
proposals consider one project, not a company, tax unit, or group of companies. The 
assessment is based on operative measures that include tax and financing aspects often 
only as an assumption. The actual outcome when put into a business is not reflected at 
all when considering a specific project. Here the financial circumstances do not and 
even cannot reflect taxable reality. 

987  A good example, though not connected to timing difference of income recognition, is 
the Swedish real estate tax valuation. Real estate value for power plants is reviewed on 
six-year periods. If power price is high in the previous six-year period, the real estate 
values are increased for the next six-year period. If power prices are then low, ability 
to pay is low meanwhile tax burden is high. 

988  Equally elimination of the connection between cash flow and income recognition could 
lead to unexpected outcomes in fiscal revenue: losses will be recognised earlier as for 
example IFRS is based on future expectations. If the profitability or value is regarded 
to diminish, this will be booked as a cost immediately reducing the income. If we take 
into account the conservative and careful approach to identifying income prior it is 
realised, this would result in poor predictability for government funding. This is either 
good for taxpayers as it lowers predictability. This illustrates the difference between 
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These examples illustrate that if generality and clarity requirements are not 
fulfilled taxpayers’ legal protection is weaker due to poor legislative work. For 
taxpayers’ legal protection purposes, Knuutinen’s statement looks like an aspiration 
illustrating external morality. Even though it may be possible for the taxpayer to 
follow IFRS type of tax regulation, such as Pillar 2, there would be a new conflict of 
interest between auditors applying the rules for IFRS purposes and tax purposes as 
well as tax authorities only for tax purposes989.  

7.3.4.1.2 Compliance and governance as a part of clarity 

The current trend in the field of taxation seems to be going towards a combination 
of “command and control” and “risk” kind of regulation with increased detailed 
reporting obligations990. The regulation is driving first to identify a wide range of 
arrangements or transactions that may be connected to extreme minimisation of 
taxes. This is the risk identification approach.  

The second step is to ensure control over recognised arrangements that may have 
been executed mainly or almost mainly991 to reach a tax benefit. As this regulation 
targets to identify tax benefits out of financial benefits, it is taking taxable income 
recognition further from financial income recognition.  

The list of hallmarks in DAC 6 reporting is for example broad and subject to 
interpretation. It seems to state, in line with Knuutinen’s idea, a high level of moral 

 
 

IFRS standards and tax law. If tax law were to allow the same flexibility as IFRS, 
equality of operations would be questioned. Compare with Pillar 2. 

989  This might be a reality already in the OECD’s global minimum tax proposal “Pillar 2”. 
It is based on IFRS approach, but with exceptions. Similarly, it seems to take nuances 
from taxable income. As a result, we will most likely have a new standard that is not 
exactly IFRS-based nor a taxable income-based standard. 

990  When considering the increasing amount of detailed compliance regulation, such as 
country-by-country reporting, and on the other hand conversion from the exchange of 
information to the availability of increasing volume of information, data and indicators 
it seems obvious that the current approach is a double-edged sword. It is based on 
detailed compliance combined with penalties and an overwhelming number of 
indicators that are considered to be necessary when assessing risk. 

991  With this I refer to the purpose test “main or one of the main purposes” and DAC 6 
reporting obligation. Once again, it is important to notice that some of these hallmarks 
are based on findings of what setups have been misused. The DAC 6 regulation does 
not state that there would be anything wrong in the arrangements, but the reporting 
obligation for businesses where the setups are normal, legitimated solutions, is a burden 
and creates risk. Tax authority gets a notification of something that could be seen as a 
questionable topic. 
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target reaching out for aspiration992. This leads to the conclusion that taxpayers’ 
rights are unintendedly ignored in the wish to reach morality of aspiration resulting 
in taxpayers with a low likelihood of succeeding in complying with the rules.  

The clarity and generality of tax legislation are not self-evident. The more there 
is surrounding regulation, the more there are behavioural objectives or the higher the 
aspiration or the external morality is, the more complex it will be to draft tax 
legislation that fulfils the requirements of generality and clarity993. The tax 
legislative process, including the EU’s drafting of directives, should include a 
consolidation of tax and other regulation. This consolidation, i.e. impact assessment 
in a broader meaning, will promote clarity, such as the tension between anti-
avoidance rules and Pillar 2994. 

7.3.4.2 Conduct beyond the powers of the affected parties – Some 
reflections on legal principles 

Fuller considers that no lawmaker wants to make rules that go beyond the powers of 
taxpayers995. Fuller’s opinion is well-reasoned. The high moral approach seems to 
be, at least currently, set by short-sighted, narrow, and highly political objectives996. 

 
 

992  The challenge of succeeding in the definition is even greater as the outcome of a 
transaction is not necessarily the one that was the target. When reviewing the outcome 
after the arrangement was done, it may look like something else than what the purpose 
was. It is at the minimum difficult to conclude what would be a tax benefit and whether 
the purpose of the arrangement was to reach only tax benefit. This reminds me a bit of 
Fuller’s considerations on clarity – in this case, extremely broad definitions will result 
in a large number of reports. Finding the real cases out of a large number of justified 
transactions may not be easy and the risk of justified transactions being subject to 
additional compliance is a failure of the regulation. 

993  See Hultqvist 2014, pp. 14–15. 
994  Where anti-avoidance rules are aimed at eliminating transactions or arrangements that 

have a pure tax minimisation purpose resulting in no or extremely low taxation, Pillar 
2 is catching up on these same transactions within the scope of its rules. 

995  Fuller, p. 70: “On the face of it a law commanding the impossible seems such an 
absurdity that one is tempted to suppose no sane lawmaker, not even the most evil 
dictator, would have any reason to enact such a law.” The challenge may be the 
complexity of drafted rules. For example, the objectives for Pillar 2 are clear and 
simple, but the proposal itself is complex. It is difficult to identify the objective from 
the regulation itself. This makes also compliance difficult if not impossible. 

996  A good example of this kind of short-sighted regulation is the Council Regulation (EU) 
2022/1854 on revenue cap and solidarity contribution as an emergency intervention to 
address high energy prices and the even more extreme Finnish version of this Council 
Regulation as stated in the law proposal 322/2022. Neither of these regulations has 
considered the impacts: taxing high profits or setting a price cap does not necessarily 
affect the root cause of the high prices. Instead, it may even accelerate the problem on 
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These kinds of urgent objectives ignore a broader view of topics, allow no time for 
reviewing legal principles, and fail therefore to secure the quality of legislation. The 
legislator ends up executing something that is difficult, if not impossible to reach, 
like the teacher that Fuller uses as an example.  

We could consider law and the rule of law as an instrument that does not, and 
cannot, necessarily reflect all aspects of the political objectives, i.e. external 
morality. The legislator has an obligation to adapt political objectives into the 
existing legal framework997. This is when external morality is converted into internal 
morality. Law is an instrument to set rules to be followed irrespectively of external 
morality998. Further, the rules should be such that they can be complied with. 

The spirit of the law is difficult, if not impossible to define. Who defines what is 
the spirit of the law when the government proposes and parliament approves a law999, 
and can the spirit of the law be expressed? If laws were to be interpreted based on 
the spirit of the law, then law fails to be clear and made publicly available1000. The 
spirit of the law may be difficult to comply with, but the purpose of the law may be 
possible to comply with1001. Spirit of the law becomes even more complex when tax 
law is based on EU minimum regulation. 

For the purposes of this study, the conduct beyond the powers of the affected 
parties is a combination of Fuller’s qualifications for a good law. As tax law is 
narrow by its conduct, it has to be within the powers of a taxpayer to comply with 

 
 

a long-term basis as energy markets are not stabilised and high energy price continue 
to create turbulence for the economy both for consumers and producers. 

997  Including constitutional considerations and the required majority for the decision. 
998  Spirit of the law is often used as a reference to how taxpayers should behave. Law is 

seen not to reflect enough the moral understanding and therefore taxpayers should 
assess how they treat different topics based on the spirit of the law rather than based on 
the law itself. 

999  Hultqvist 2018 questioned the spirit of the law as the spirit of the law should be 
documented. To do this all the members of parliament should be interviewed. 
Hultiqvist’s view is very close to Fuller’s thinking. 

1000  If we consider the spirit of the law to represent moral value, the morality of aspiration, 
the purpose of the law does in that case represent the morality of duty, or perhaps even 
something more. The purpose of the law is often defined more clearly even though not 
necessarily expressed well. For example, the European Commission states in its final 
proposal for Council Directive amending Directive (EU) 2016/1164 as regards hybrid 
mismatches with third countries as the purpose: “Considering that a key objective of 
this Directive is to improve the resilience of the internal market against tax avoidance 
risks arising from the manipulation of hybrid mismatches […]”. The purpose is stated 
clearly, another question is whether the purpose is reflected in the directive. 

1001  This is subject to the wording and transparency of the objectives in the preparatory 
documents. 
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the rules and pay the tax, even purely as an ability to pay tax issue1002. If tax burden 
and complexity, unclarity of tax rules itself, or compliance is high, it may be beyond 
the powers of taxpayers to comply with the law if they want to continue their 
business. This would not be in line with economic freedom rights1003. 

Tax is an evitable outcome of economic activities covered by a collection of 
other regulations. Tax interferes with the constitutional right to property and 
economic freedoms1004 resulting in not only powers beyond the conduct of taxpayers 
to comply with tax laws but powers beyond the conduct of taxpayers in combination 
with other laws also1005. As each requirement set by different laws may on a stand-

 
 

1002  Ability to pay relates traditionally to personal actual ability to pay tax based on net 
wealth (Englisch, p. 444). When considering the ability to pay from the taxpayer’s legal 
protection point of view with the addition of the fair trial principle, I think we should 
consider also the compliance cost together with the actual ability to pay tax. If 
compliance is burdensome and costly, it lowers the ability to pay taxes. Rules may 
conflict directly with the substance rules (following one regulation results in non-
compliance with another regulation) or indirectly. Complying with the tax rules might 
create an obstacle to complying with other policies. As an example, I would raise again 
the Finnish law proposal 322/2022 on the so-called windfall profits: it creates a high 
tax burden for power producers to pay tax on profit (to even out the impacts of the high 
electricity prices) but equally, it steers new investments to other countries where the tax 
is collected in line with the Council Regulation (EU) 2022/1854. This again means that 
power prices are not going to be reduced in the near future, which was the original 
objective of the Council Regulation. 

1003  The ECJ has in case C-318/10 SIAT considered taxpayers’ conduct beyond the powers 
of a taxpayer. The ECJ states in paragraph 55: “Accordingly, as the Advocate General 
noted in point 71 of his Opinion, the special rule requires the Belgian taxpayer to 
provide, as a matter of course, proof that all the services are genuine and proper and 
that all related payments are normal, without the tax authority being required to provide 
even prima facie evidence of tax evasion or avoidance.” In paragraph 57 the ECJ states 
further that: “It must be stated that, as has been noted in paragraph 27 above, a rule 
framed in such terms does not make it possible, at the outset, to determine its scope 
with sufficient precision and its applicability remains a matter of uncertainty.” Finally, 
in paragraphs 58 and 59 the ECJ concludes: “Such a rule does not, therefore, meet the 
requirements of the principle of legal certainty, in accordance with which rules of law 
must be clear, precise and predictable as regards their effects, in particular where they 
may have unfavorable consequences for individuals and undertakings […] As it is, a 
rule which does not meet the requirements of the principle of legal certainty cannot be 
considered to be proportionate to the objectives pursued.” 

1004  Ibid. The interference is legitimated, but nevertheless interference. 
1005  The OECD and the EU were seeking a change in taxpayer behaviour, at least as one 

goal, for BEPS actions. Responsible tax management is a response to this wish. But if 
the tax legislation is drafted in a form that goes beyond the powers of a taxpayer, 
commitment to responsible tax behaviour does not improve the situation. How are 
taxpayers going to demonstrate their best efforts for compliance? Responsible tax 
management aims to support business optimally, but still comply even with the purpose 
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alone basis be “doable”, complying with all of them may be beyond the powers of a 
taxpayer. Tax laws should be proportional also in consideration to the totality of 
legislation1006. Therefore, we should consider not only tax law itself, but also the 
consequences of tax law in relation to and combined with other legislation. This 
should be put into the governance model of a legislator and even the EU when 
drafting directives. 

Obligations set to a taxpayer should not weaken the ability to pay taxes due to 
on one the hand high level of complex tax compliance and the other hand laws 
steering taxpayer behaviour purely to reach targeted fiscal interest1007. There is a risk 
that far-reaching fiscal interests as a motivation for tax legislation will restrict regular 
business. Even though limits for tax legislation are broad, they are not totally without 
limits. Therefore, tax law among other things may create conduct beyond the powers 
of taxpayers1008.  

7.3.5 Examples of conduct beyond the powers of affected 
parties 

I will illustrate how conduct beyond the powers of affected parties may appear, 
merely by accident, not by purpose. 

The first example concerns DAC 6 directive1009. The directive aims to tackle 
aggressive tax planning by the means of reporting obligations to allow the exchange 

 
 

of the law. If taxpayers’ freedoms are not respected in the legislative or assessment 
process, responsible tax management is useless. Taxpayers’ behaviour cannot change 
as compliance is made impossible. 

1006  Legal principles are obviously reflected in Fuller’s principles, see Douma, p. 228. 
1007  Using tax legislation (alone or in combination with other legislation) is problematic as 

it may result in unexpected reactions. Englisch 2014, pp 442–443 states that some 
scholars are leaning more towards neutrality of foundations of the tax system with the 
cost of the ability to pay principle. 

1008  Conduct beyond the powers of taxpayers may include at the same time conflicts with 
other rules, so Fuller’s conditions for good legislation may be conflicted on multiple 
levels. Englisch considers important “that the ECtHR has recently held that article1 of 
Protocol 1 to the ECHR can be relied on against excessive tax burdens, which constitute 
a disproportionate interference with the entitlement to the peaceful enjoyment of 
possessions.” Englisch refers to the ECtHR judgment of 14 May 2013, case of N.K.M. 
v. Hungary, Englisch 2014, pp. 450–451. 

1009  Council Directive (EU) 2018/822. 
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of information1010. I want to raise a point that illustrates the difficulty of complying 
with the rules1011. 

DAC 6 sets reporting obligations to intermediaries, i.e. advisors1012. 
Intermediaries should report the arrangement when it is ready for implementation. 
This means that the planned arrangement could be implemented independently of 
whether it actually is decided to be implemented or will ever be executed1013. This 
may result in a situation where advisors are reporting an arrangement or part of an 
arrangement that the taxpayer is obliged to communicate through stock exchange 
rules. The timing of the communication is not aligned.  

Communication based on the stock exchange rules depends more on the fact that 
there is something to communicate, in other words, there exists an agreement or a 
committed understanding1014. In that case, the taxpayer needs to give the relevant 
information to all stakeholders to ensure that investors have sufficient information 
for their investment decisions.  

 
 

1010  Recital 3 of the Council Directive states: “Considering that most of the potentially 
aggressive tax-planning arrangements span across more than one jurisdiction, the 
disclosure of information about those arrangements would bring additional positive 
results where that information was also exchanged amongst Member States”. 

1011  To be clear, the issue I am analysing here is different than what was raised in the ECJ 
case C-632/22 Volvo. The ECJ considered whether DAC 6 interferes with fundamental 
rights such as the legality principle in relation to criminal law. My concern is that as 
the definitions are unclear and reporting deadlines very early, taxpayers may have 
challenges being capable of complying or that there are challenges with other 
compliance obligations. 

1012  According to the directive rules, also a group internal organisation can be considered 
as an intermediary. For example, a taxpayer’s tax organisation on a group level may be 
regarded as an advisor and intermediary with reporting obligations. Article 3(21) of 
directive 2011/16/EU states: “intermediary” means any person that designs, markets, 
organises or makes available for implementation or manages the implementation of a 
reportable cross-border arrangement.” 

1013  Article 8ab of directive 2011/16/EU states that the information needs to be filed: “a) on 
the day after the reportable cross-border arrangement is made available for 
implementation; or (b) on the day after the reportable cross-border arrangement is ready 
for implementation; or (c) when the first step in the implementation of the reportable 
cross-border arrangement has been made, whichever occurs first.” It seems to be a 
practice that intermediaries report arrangements a lot earlier than the business considers 
them to be ready for implementation. This is due to the intermediary taking into account 
only tax factors, perhaps even accounting factors, but taxpayers should consider the 
totality. This different view is most likely based on external advisor’s view on tax 
technical details that have been solved while the taxpayer may still consider whether 
the whole arrangement requires more analysis and consideration. 

1014  Considering stock exchange rules, a taxpayer needs to consider also the risk of leakage. 
The taxpayer has to ensure that it has given the stock market all relevant information at 
the right time. Transparency is in this sense crucial for all stakeholders, see for example 
OECD principles for group governance. 
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There seems to be a clear conflict between these two communication obligations 
– intermediaries should inform tax authorities of arrangements or parts of 
arrangements already when they are “ready to implementation”1015. This may be 
clear before the related parties can communicate anything based on stock exchange 
rules1016. Typically, in these kinds of cases the information sharing could be tackled 
with insider registration and non-disclosure commitments. Tax authority reporting 
does however not comply with this requirement either. Tax authorities’ 
confidentiality requirements are not detailed enough for this purpose and taxpayer 
has no control over who has the information1017.  

It seems to be that tax authorities may be informed about an arrangement clearly 
before the stock exchange release, which could be considered as leakage. Taxpayers’ 
capability to comply with these two rules may be beyond taxpayers’ powers1018, not 
on a stand-alone basis, but with regard to both of them at the same time. 

The second example is about taxpayers’ requirement of identifying beneficial 
owners for dividend distribution purposes. Applying the tax treaty-based 
withholding tax rate, the receiver of the dividend must be the beneficial owner of the 
income.  

When a listed company makes a dividend distribution, it must conclude which 
withholding tax rate to use. For this purpose, the Finnish tax authorities launched 
guidance that dividend distributors may not rely on the information taxpayer has 
provided unless certain requirements have been met1019.  

 
 

1015  My experience is that, depending on the advisor’s internal policy, this may be regarded 
as the case even before a taxpayer is of the opinion that the setup is sorted out from a 
tax point of view, but not from a business point of view. 

1016  Typically, strategic M&A transactions are sensitive in this respect. They are often 
started by preparatory arrangements even though there is no visibility of the likelihood 
of actual execution. These preparatory arrangements are sensitive and confidential to 
maintain the momentum for the plan. The list of insiders is kept extremely restricted. 

1017  Tax authority confidentiality is defined by national law, which may not be sufficient 
for business confidentiality purposes. If authorities would behave responsibly and in 
line with the purpose of this rule, they would commit to insider register. 

1018  One could argue that there is nothing new in this – taxpayers have requested rulings on 
transactions before communicating the transaction based on stock exchange rules. This 
is true, but the form, timing, and level of information in the ruling requests have been 
controlled by the taxpayer whereas in DAC 6 the taxpayer or the advisor is obliged to 
deliver detailed defined information so that the transaction can be identified. 

1019  Guidance 26.9.2022 reference number VH/2706/00.01.00/2022. The guidance states 
(5.3 and 5.4) that in case withholding tax is less than 15% or the dividend is more than 
10 000 euros the custody account holder should secure the correctness of the 
information provided that there has been ownership or financial instrument 
arrangements in relation to the shares within 30 days to the dividend payment. The 
guidance talks about what kind of clarification a taxpayer should seek and that the 
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In practical terms, it would be the bank to whom the distributing company has 
outsourced dividend payment who should check the information (registered account 
holder), or finally the distributing company if there is no such bank that has this 
sufficient process in place. The bank that arranges dividend payment1020 or the 
distributing company itself has in practical terms no access to all the information that 
is required to be controlled, not at least when considering the volumes and the 
amount of required information. This means that there is no other option than to 
withhold a national withholding tax on the dividend contradictory to tax treaty rules.   

Here one could argue that compliance is simple. Instead of applying the treaty 
rate taxpayers can apply the domestic rate1021. Meanwhile, this is true, the actual case 
is more complex. A company making dividend distribution has an obligation to 
withhold tax on dividends, the shareholder has the right to rely on the tax treaty rate.  

The distributing company has no liability to carry the cost, in this case 
shareholders’ tax1022. The purpose of the tax treaty is to settle the level of 
withholding. To eliminate misuse of tax treaties, tax authorities have created 
requirements for distributing entities that are practically impossible to comply 
with1023. This could result in the distributing company paying the tax on behalf of 
the shareholder, paying a penalty, and to set all shareholders in an equal position, 
claiming the withholding tax from these shareholders. In case the distributing 
company withholds the domestic rate, the shareholder has to engage in a lengthy and 
complex process of refund. It appears that the conduct of the rules goes far beyond 
the powers of both the shareholder and the distributing company. 

These examples illustrate well that failing a good legislative process will create 
situations where tax legislation goes beyond the conduct of taxpayers. This failure 
cannot be corrected by any appeal processes. 

 
 

information would be reliable. What on the other hand can be considered reliable has 
not been defined clearly at all. 

1020  The “trusted bank” who is arranging the dividend payments and withholding taxes has 
no means to collect the information as the shareholder is not necessarily the “trusted 
bank’s” client. Banks can request all the information required from another bank as 
bank secrecy limits their as well as distributing company’s right to receive the 
information. A bank has surely all the required data, but not necessarily the correct 
bank. 

1021  Shareholders can then afterwards request for refund of the excessive withholding tax. 
1022  Withholding tax is a tax that the distributing company is withholding and paying on 

behalf of the shareholder, not for its own purposes. The distributing company collects 
withholding tax. 

1023  Compliance is impossible as the time between the AGM decision and the payment day 
is short, only a few days, and the number of shareholders is usually large. A few days 
are not sufficient to find and analyse the last-minute changes in the shareholding. 
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7.4 Conclusions on the legislative process 
My conclusion is that Fuller’s principles are crucial for good legislation and the 
legislative process. Fuller’s principles can be considered as a road map for the 
legislative process. Many of them are in reality included in the constitutional 
principles, and European constitutions and respected by the ECJ1024. Proportionality 
in relation to constitutional and EU-law-based institutional rights is crucial when 
ensuring that tax laws do not require the impossible of a taxpayer to use his or her 
rights bona fide. Legal principles founded in many European constitutions are crucial 
in the legislative work. They guide tax legislation to fulfil Fuller’s qualifications of 
good legislation illustrating the morality of aspiration in the legislative work. The 
quality of the legislative process is a key factor for taxpayers’ legal protection even 
in cases when political pressure driving at urgency1025. 

To be capable of complying with Fuller’s qualifications for a good legislative 
process the impact assessment and public hearings are key parts of the process. They 
will allow understanding of the impacts on the economic freedoms as well as the 
property rights and different circumstances that the new rules would apply. It makes 
it possible to draft the rules in a way that they are predictable, clear, and can be 
complied without creating unintended consequences. All consequences cannot be 
considered despite impact assessment and public hearings. Legal principles will give 
guidance for taxpayers, tax authorities, and courts to interpret the law in line with 
the constitutional framework and purpose of the law1026. 

 

 
 

1024  See Douma, p. 228. Article 5(4) of the EU Treaty refers to the proportionality principle. 
1025  This can be seen even in cases where one could consider the legislative process failing. 

Most of the time improvements can be identified even though the final outcome might 
still be far from acceptable. In this respect, post-control would be crucial. 

1026  For example, the Finnish SAC respects the legal principles by using a constitutional 
interpretation. 
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8 Legal principles 

Legal principles have a dual role within the different levels of taxpayers’ legal 
protection. They inspire the legislative process as well as assist in the “use” and 
interpretation of the law1027. I have already considered the importance of legal 
principles in the legislative process. Vanistendael describes legal principles when 
judging taxation through different levels of principles. These levels within the area 
of tax law are 1. general principles, 2. general principles in constitutional form, 3. 
constitutional principles of taxation, 4. constitutional principles of state organisation, 
5. principles in the EU legal order, and 6. tax technical principles1028. 

8.1 Are legal principles affected by political 
pressure? 

Urpilainen has considered taxation not to be a system of rights, but a system of 
obligations1029. Fundamental rights have for some reason, not found their way to tax 

 
 

1027  See for example Vanistendael 2014, p. 32. This is reflected also in the SAC (Finland) 
decision 2016:180 where the SAC considered that the constitution will overrule tax law 
based on 106 § of the Finnish Constitution only in case the conflict cannot be solved 
through a normal constitutional interpretation of the law. This seems to refer not only 
to the constitution itself directly, but also to legal principles that are based on 
constitutional tradition. 

1028  Vanistendael 2014, pp. 32–38. General principles are seldom found in written texts of 
positive law, such as ne bis in idem. Some principles are included in written 
constitutional texts (general principles in constitutional form). Constitutional principles 
of taxation contain real principles of taxation such as the ability to pay, and the 
prohibition of excessive or confiscatory taxation. The principles of legality and non-
discrimination are non-tax principles, but they are often used in tax cases. 

1029  Urpilainen 2012 (p. 37) considers that taxation is a system of obligations as taxpayers are 
not granted basically any rights, but rather obligations to comply with tax laws and pay 
tax. I would agree with this statement, taxation is a system of obligations, but when 
considering constitutional rights, being the basis for legal principles, taxpayers’ protection 
is a system of rights that limit the system of obligations. This is clear when we consider 
tax as a consequence of business. Business enjoys economic freedoms and the cost of 
these freedoms is the obligation to pay tax. Therefore, the comparison of these rights and 
obligations is an important balance where legal principles play a crucial role. 
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law so far in the same way as to other branches of law even though taxation interferes 
with these rights in a fundamental manner1030. This interference has legitimisation at 
least to a certain extent: funding the functions of society. Perhaps this legitimisation 
has an overemphasis1031 as taxation has such a strong financial and economic 
foundation. As Wikström has stated, tax laws are steered quite far in line with 
financial ecosystems1032 whereas constitutional rights’ function is to protect 
taxpayers from political interventions. 

I find that Wikström’s conclusion is in line with my conclusions. Constitutional 
freedom rights and rules including general principles of law should protect even 
taxpayers from political interventions. Impacts that taxation makes to the financial 
ecosystem should still be considered properly based on constitutional rights and legal 

 
 

1030  There could be another angle to this view. Whereas taxing rights have traditionally been 
seen as extensive, we might not have seen yet such a case in broader terms where the 
limits would have been tested. On the other hand, constitutional regulation and 
principles are measured by the courts and as the principles are included in the 
constitutions, they set requirements for tax law. For example, 81 § of the Finnish 
Constitution defines the rule of law approach as well as the clarity and predictability 
requirements, see for example Tikka. While these are not taxpayers’ rights, they are 
obligations set for legislators, tax authorities, and courts offering taxpayers the right to 
make a claim. This approach may become crucial when the new BEPS 1 and 2 rules 
reach the point of assessment of different practical events and cases. 

1031  Overemphasis may be the case, especially in countries where there is no constitutional 
court. The pre-control is dependent on whether the parliamentary constitutional 
committee has at all reviewed the legislation. As Lehtonen considers, at least in Finland 
tax laws are reviewed only rarely by the Constitutional Law Committee and when they 
are considered there, changes done due to the comments are not reviewed anymore. 
This means that the pre-control does not exist due to the evaluation of other legislative 
bodies or the assumption that constitutional rights are not infringed. The same 
overemphasis on fiscal interests can be seen also in different studies, such as the EU 
Tax Observatory study of 2021. This study analyses tax competition to tackle the 
inequity between SMEs and MNEs as MNEs are benefitting from cross-border 
opportunities. The study explains (p. 21) the reasons for MNEs’ low effective tax rates. 
The reasons are however narrowed only to capital allowances, tax-deductible interest 
payments, and some special tax regimes. Some of these are consequences of normal 
business for both MNEs and SMEs. However, the EU Tax Observatory fails to explain 
the vast majority of reasons for low ETRs, such as loss carry forwards, consolidation 
impacts, branch restructurings, and deferred and permanent differences between 
taxable income and accounting standards. Further, the EU Tax Observatory explains on 
page 29 how advanced rulings are providing generous interpretations of tax rules. This 
again is a question of aspiration, how to judge the advanced rulings. The EU Tax 
Observatory seems to emphasise fiscal interests more than constitutional principles. 

1032  Wikström 2013, pp. 254–256. The BEPS-related developments as well as the EU’s 
interest in the area of taxation could be an example of these kinds of political 
interventions. Fiscal rights are considered without properly considering the 
constitutional requirements on them. See also Wikström 2003, pp 416–417. 
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principles.  Vanistendael has described the purpose of constitutional rights similarly 
as protection against extreme legislative actions. Legal principles originating from 
constitutional written rules have an impact also on how law is interpreted1033. This 
means that meanwhile Wikströms statement is right, it is somewhat narrow.  

Before going any further, I want to highlight the fundament nature of legal 
principles. As legal principles protect taxpayers from political interventions, they 
also set limits protecting governments1034. A good example of this is the discussion 
on aggressive tax planning. The legality principle states clearly that taxation must be 
based on law meaning that taxation cannot be subject to a contractual 
arrangement1035. 

Legal principles, especially constitutional principles in relation to taxation, and 
principles in the EU legal order, are considered in the interpretation of tax law. In 
the Finnish court praxis, in tax law issues, constitutional principles have been used 
conservatively, at least as an open argument1036. This may be due to a narrow legal 

 
 

1033  Vanistendael 2014 (p. 33) considers that legal principles are not targeted for well-
circumscribed situation. They create concepts that give rise to principles, such as justice 
gives a rise to the principle of equality. Scaccia (p. 33) analysed proportionality and 
concluded that constant debate between Constitutional Courts and political institutions 
prohibits extreme outcomes of respect for the legislator from turning into submission, 
and judicial protagonism escalating into prevarication. 

1034  For example, in PeVL 9/2023, para. 5, the Constitutional Law Committee considers tax 
legislation through the proportionality principle. 

1035  The principle of legality is stated in numerous constitutions and illustrates its mandatory 
nature. See Vanistendael 2014, pp. 30–31. Advanced rulings, that the EU Tax 
Observatory 2021 refers to, are actually agreements between tax authorities and 
taxpayers, at least in the meaning that rulings have in Finland and Sweden. An advanced 
ruling is a confirmation of how tax authorities interpret the law in a specific case. The 
possibility of getting clearance from tax authorities is crucial for taxpayers, compare to 
for example the Finnish Chamber of Commerce statement on the Pillar 2 rules. On the 
other hand, earlier some tax authorities had a practice where taxpayers could agree to 
the tax treatment within the frame of tax law, even far-fetched interpretations of the 
law, so called sweetheart deals. These deals may be based on law, but often on quite a 
narrow interpretation. Taxpayers have been looking for tax inspectors who are regarded 
to be friendly or open-minded and who would confirm a far-fetched interpretation in a 
case. This means that taxpayers have used the system intended for predictability even 
to confirm formally feasible cases, where the substance has not been strongly in line 
with the purpose of the rule. This means that there has until 2010 been some sort of 
“inspector shopping” especially in the Netherlands and Luxembourg. At least based on 
the Dutch tax authorities report 2020, for 2020 the ruling policy has become stricter, 
i.e. sweetheart deals are not possible anymore 

1036  The Constitutional Law Committee considers constitutional aspects of laws, even tax 
laws. Traditionally fiscal interests are regarded to be extensive, but not without limits. 
The fact that for example impact assessments are not executed properly creates a 
challenge for the Constitutional Law Committee to analyse where the borders of fiscal 
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perspective concentrating narrowly on tax law and excluding other areas of law in 
legal analysis1037. As Finnish courts are considering EU law aspects, the role of 
constitutional legal principles and EU legal order has grown in the past years1038. 

As legal principles are the focus of this study, I will analyse their relation to the 
post-BEPS and post-ATAD environment based on transparency1039. All taxpayers 
paying CIT or VAT are bound for more reporting to tax authorities, in the case of 
large multinational entities the transparency goes even further1040. Taxpayers’ 
reporting obligations go quite far covering all taxpayers independently of their 

 
 

powers are. Instead, it is more likely that the Constitutional Law Committee will focus 
on tax law proposals in the light of clarity and certainty. Therefore, the high threshold 
for the SAC to take a position on the constitutional aspects may illustrate a weakness 
in post-control. The SAC has noted in 2016:180 that the SAC has no mandate to 
consider if the legislative process has been correct. The SAC is using the 106 § of the 
Finnish Constitution possibility only if the question cannot be solved through 
constitutional interpretation. The constitution is clearly guiding the SAC in the 
interpretation of tax laws even though the SAC is avoiding stepping into the role of a 
legislator. For example, in cases 2017:78 and 2017:5 the SAC considered that a 
taxpayer had the right to choose to do or not to do issues that are within the taxpayer’s 
choice even though it may create a lower tax burden. This illustrates the judgment 
between fiscal rights and constitutional freedoms. See also SAC 2018:166, SAC 
2022:53, and SAC 2022:149. 

1037  Urpilainen, p. 39. The SAC is basing its decisions on law based on the facts and 
questions presented. 

1038  Finnish courts refer questions to the ECJ to be judged based on EU law even more than 
Swedish and Danish courts, see Bernitz 2010 and 2106. 

1039  Even though transparency seems to be a solution that is seen to solve all the challenges 
created by unwanted behaviour, transparency is a complex topic. Transparency, i.e. 
reporting data and information is connected to the purpose for which it is reported. As 
tax rules approach issues from a certain angle, data and information reported for some 
other purposes may not be applicable at all or conclusions should be made with caution. 
Standardised data and information delivered to tax authorities, such as c-b-c-r, are also 
complex. As the data and information are standardised, i.e. same data and information 
for all businesses, it is hard to make harmonised or comparable conclusions. If the data 
is gathered for risk assessment purposes, it should not be used for any other purposes 
to ensure the reliability of tax assessment. Some conclusions of the challenges of using 
data can be seen for example in transfer pricing: finding a real comparable uncontrolled 
transaction is extremely difficult. If the data is complex for the tax authorities to 
understand it is far more complex for the policymakers and other stakeholders. 
Typically for example low tax rates are analysed based on public c-b-c-r and explained 
with a narrow approach from tax rules, not with the business background, i.e. what has 
been the driving force of profits or tax, ibid. 

1040  Revenue more than € 750 million (based on BEPS rules for country-by-country 
reporting or DAC 6 reporting obligations). 
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behaviour1041. The scope of the reporting rules is wide even though the focus of the 
rules is narrow1042. 

I think that Urpilainen’s statement of taxation being a system of obligations 
describes the status well not only from a tax legal point of view1043 but also from a 
political point of view1044. Taxpayers have an obligation to pay tax and to do so 
comply with multiple overlapping tax rules1045 in order to be in compliance with all 
existing rules. Tax authorities have extensive rights to request more information in 
multiple different formats1046. This describes well Urpilainen’s statement, the scope 
of BEPS and ATAD legislation, and perhaps even academic research. Due to 
political interventions, the focus is on taxpayer obligations even though it should be 
always paired with preceding taxpayers’ rights. Legal principles, even within the 

 
 

1041  Both BEPS and ATAD studies refer to the tax behaviour of MNEs, at least of a few 
MNEs, ibid. This means that these MNEs represent the behaviour that is seen as 
important to be eliminated. However, all MNEs do not behave the same way and many 
MNEs have committed to responsible and sustainable tax management principles. The 
rules will be applied however the same way to these taxpayers. The risk of 
overcompensating exists, i.e. going further than would be needed. 

1042  Another new trend is so-called online reporting where taxpayers are to report detailed 
data to tax authorities, who in their turn assess taxes almost exclusively online. This is 
due to further digitalisation of the processes and is used more and more in transactional 
taxes such as VAT. From a taxpayers’ point of view, this approach requires a totally 
new approach controlling more processes than stand-alone transactions. It leaves a very 
short time for controls and checks to ensure the correctness of the data and tax 
treatment. At the same time, penalty rules are not changed at all.  

1043  Tax legal view is often disconnected from the source of tax, i.e. business or economic 
activity. 

1044  New regulations add new requirements, i.e. obligations to taxpayers all the time without 
taking out a single old obligation. G20 and the EU have been executing multiple new 
rules in relation to BEPS 1 and BEPS 2 to eliminate tax evasion. BEPS 1 rules limit the 
deductibility of costs, ensure that income is taxed, and prevent hybrid situations. In 
spite of all this the OECD followed by the EU proposed global minimum taxes to solve 
in practical terms the same issues that BEPS 1 was to solve already earlier. Every new 
proposal adds to compliance burden without the legislator considering whether it is 
possible for taxpayers to comply with all the rules. 

1045  Additionally, a taxpayer has to comply with all other financial compliance obligations, 
surprisingly often even in relation to taxes. For example, the new taxonomy rules, 
which relate to sustainability, have a separate tax reporting section where taxpayers’ 
tax governance and tax behaviour are assessed and audited. The report and the audit are 
separate from all the other tax compliance and reporting. Lately large companies are 
obliged to draft a CSRD. See Niskala, Palmuaro pp 40–41 report on sustainability. Even 
this reporting may include tax aspects. CSRD report has to be audited as financial 
statement. 

1046  As even tax authorities request data and information for multiple purposes and different 
forms of taxation, there is a risk that data and information are used for purposes for 
which they were not reported. Equally, there is a risk that applicable information and 
data are not found in the data “ocean”. 
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interpretation of the new rules, will create reactive protection against politically-
coloured rules1047. Legal principles connect taxpayers’ economic freedom to tax law. 

Taxpayers’ substantive obligation to pay tax is defined by law and therefore 
fundamental rights protect taxpayers against excessive tax burden1048. Legal 
principles create limiting obligations to tax authorities when they are using their right 
to assess taxes. Therefore, legal principles set an obligation to tax authorities already 
prior to any trial to consider the legitimacy of their decisions and assessments. Tax 
authorities have to assess business transactions based on tax law, not judge the 
quality of business decisions1049. This limits efficiently tax authorities’ sometimes 
narrow, tax revenue-based approach1050. These principles are applicable both on the 
national and EU levels.  

The best form of taxpayers’ legal protection in practice is most likely trust1051. 
For example, Bentley considers trust to be crucial as trust will commit tax authorities 

 
 

1047  See for example cases C-885/19 P and C-898/19 P Fiat, where the ECJ ruled against 
the European Commission’s view in a state aid case related to transfer pricing. The 
Commission had lost already earlier cases against Starbucks, and Amazon. 

1048  There are two angles to this protection: the question is whether constitutions and 
constitutional principles protect against confiscatory tax. Confiscatory tax relates to the 
protection of property and the principle of the ability to pay taxes (see for example 
Englisch). This protection is complex as it relates to fairness and is hard to define. 
Where these borders are not tested yet in large numbers, the other angle of fundamental 
rights and principles is tested relatively frequently: whether a taxpayer has the 
obligation to pay the maximum amount of tax or if a taxpayer has the right to choose 
an option where the tax burden is not the highest one. This is crucial especially if tax 
authorities have revenue-maximising incentives, see Knijnenburg, p. 2. 

1049  Tax authorities cannot claim that taxpayers should have done a different kind of 
transaction due to different tax treatment. Tax authorities can claim whether the 
transaction is true by form and nature, but this is an underlying detail in the abuse of 
economic freedoms. Tax authorities have to interpret tax law also, even in unclear cases 
(interpretation of substance rules) such as whether the payment can be considered to be 
interest or dividend. I see also that the argument of abuse is more complex when Pillar 
2 rules are applicable. The Pillar 2 rules cover low-taxed situations and the threshold 
for tax benefit is higher. For tax authorities, this means that they need to make evident 
that the taxpayer has abused economic freedoms in order to get an income tax benefit 
and avoid Pillar 2.  

1050  Knijnenburg (p. 2) states that tax authorities sometimes play tactics where tax 
authorities shake down a taxpayer by playing with the corporate reputation through 
leaking information, appropriate or not, to press or to assess highly inflated tax 
assessments as they know that multinationals want to avoid lengthy appeals. This I can 
verify by my own experience. Knijnenburg promotes taxpayers’ charter and rights, 
work on which has already been started by the OECD, IBFD, and numerous countries. 

1051  Trust is covered also by legal principles as the taxpayer can get protection to taxpayers’ 
legitimate expectations. Legal legitimate expectations may be described even tax laws 
as a concrete rule, such as VML 26 §. Taxpayers can get protection acting bona fide 
based on tax authorities’ guidance or specific earlier decisions in the equal matter.  
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and taxpayers to create an understanding of different views1052. This will lead to a 
common understanding of how and why rules should be applied and efficiently 
reduce legal disputes. Knijnenburg explains that equal commitment to complying 
with rules is crucial for trust1053. A system of obligations fails to work if there is a 
risk of it resulting in conflict escalation. It leaves the judge to decide what is the 
correct interpretation of the applicable rules. The parties involved, taxpayers, and tax 
authorities, are often left with a mistrust that may escalate1054.  

Legal principles set limitations (sometimes reflected in constitutions, human 
rights agreements, and the EU Charter) to protect the confidentiality of personal 
information1055, obligations to incriminate oneself, fair trial, and the ability to pay. 
For the approach of this section, these legal principles offer support, framework, and 
limitations for the interpretation of the laws and set obligations for tax authorities 
1056 for assessing taxation. 

As transparency can be regarded as a new paradigm, I am going to analyse the 
principles of legality1057 and proportionality as regards this new paradigm1058. Tax 
authorities are offered new powers resulting in additional taxpayer obligations. More 
obligations increase the risk of conflict escalation. The EU and the OECD are 

 
 

1052  Trust that Bentley refers to in this case is not based on legal principles, but on how tax 
authorities and taxpayers communicate with each other. This bona fide communication 
may lead to trust referred to as a legal principle. 

1053  Knijnenburg (p. 6) refers also to the OECD publication “Tax Morale II: Building Trust 
between Tax Administrations and Large Businesses (2022). This report measures for 
example the trust between MNE’s and tax authorities. 

1054  See Bentley (pp. 185–186), conflict escalation creates a serious challenge as it reduces 
the commitment to comply with the rules. For example, the Australian tax authorities 
are examining ways to reduce conflict escalation. 

1055  For example, the German Constitution protects personal data in multiple ways and it 
can be violated only for good reason. Article 6 TEU recognises rights and freedoms set 
out in the Charter of Fundamental Rights of the European Union. Further, European 
Union respects the constitutional traditions common to Member States, Rust & Fort, 
pp. 177–190. Knijnenburg’s comment on trust is important: taxpayers’ responsible 
behaviour is not enough unless tax authorities commit to the same kind of responsible 
behaviour. This ties also the legal principles into the framework. 

1056  See Vanistendael; ibid. 
1057  The principle of legal expectation is a principle that has its origin in the legality 

principle, and it may be discussed shortly, even though the main focus is not on this 
principle. 

1058  The principle of good administration could be also an approach. Not to analyse this too 
far, the principle of good administration is reflected in the principles of legality and 
proportionality. 
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committed to assessing the efficiency of the new rules. This creates a point where 
the proportionality of the new rules should be assessed1059.  

The legality principle is key for constitutional aspects. The principle is an 
underlying principle and framework even for proportionality – at the minimum, the 
purpose of the law has to be compared with the final law to consider whether the law 
goes beyond what is needed1060. Or if we approach the issue from another angle, the 
legality principle defines the maximum range for taxpayers’ right to choose business 
models.  

8.2 Legality principle 
Tax law, like criminal law, is regarded to be hard law. This is due to them both 
interfering with basic constitutional rights: freedom and property1061. Therefore tax 
law should result in a precise outcome with certainty1062. To reach the different 
aspects of clarity and certainty taxes should be based on laws, not subjective 
measures like aspiration1063. The principle of legality, the rule of law, is the basis for 
this requirement. According to a number of EU constitutions, and even worldwide, 
the principle of legality is set to be the requirement for taxes to be assessed only 
based on law1064.  

 
 

1059  This is likely to happen if tax authorities see an increased work burden without any 
additional revenue resulting in more far-reaching interpretations and rules, i.e. some 
sort of escalation. Strong fiscal interest seems to drive the development into the 
opposite, such as the OECD proposal on BEPS 2 creating a global minimum tax for 
digital operations. To understand properly the proportionality of tax consequence and 
tax compliance should be reflected more to the business and the purpose of the tax law 
than just tax law itself. 

1060  If we analyse as an example the government proposal 320/2022 vp, we can easily find 
the objective and purpose to be legitimate, but the law proposal itself goes far beyond 
what is required for the purpose. The purpose was to tax high energy prices (price cap) 
and extra profits but the parameters in the law proposal were set to tax even a normal 
profit in companies within the electricity branch. 

1061  For example, Fuller considers both tax and criminal law to have the same basis resulting 
in certain requirements for the law, Fuller, pp. 73–75. Fuller states: “What the internal 
morality of law demands of a rule of strict liability is not that it cease to commanding 
the impossible, but that it define as clearly as possible the kind of activity that carries a 
special surcharge of legal responsibility.” 

1062  As Tikka 1972 states, taxpayers have the right to understand what the tax consequence 
of their transactions or financial activities are as well as what the size of the tax cost is, 
Tikka, p. 81. 

1063  Ibid. 
1064  The principle of legality is based on the principle of “No taxation without 

representation” having its roots in the Magna Carta of 1215. Legal systems under the 
French influence recognise another hard concept of tax law of “ordre public”. Even 
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In tax law the legality principle could be called the nullum tributum sine lege 
principle1065. Independently of the name, it is clearly expressed that tax cannot be 
assessed if it is not based on law1066. Äimä considers that the legality principle results 
also in a requirement for equal treatment of taxpayers1067. The concept of applying 
the law based on the purpose of law is closely connected to the rule of law, more 
than the spirit of law1068. 

The principle of legality creates multiple levels of terms and conditions for taxes 
to be assessed. These terms and conditions protect taxpayers by ensuring the 
visibility of tax assessments. First of all, there should be a clear rule from where 
taxpayers can conclude the tax treatment of their transactions1069. In other words, 
taxpayers should understand how the transaction in question would be treated for tax 
purposes. Secondly, taxpayers should be able to conclude from the law the amount 
of taxes to be paid1070. Thirdly, as Fuller has stated, tax law should be applicable 
equally to all taxpayers in the same position1071. As the last angle of the legality 

 
 

here both criminal and tax law are regarded to be areas of “ordre public”. Vanistendael 
2014, pp. 30–31. This principle is to a certain extent confused by the OECD and the 
EU, which are not tax legislators at all, initiated policies or regulations looking like 
policies. As they appear to a certain extent to be policies, they do not create sufficient 
clarity. On the other hand, they are executed by local laws, that should finalise and 
ensure the rule of law. The EU’s unclear mandate and confused preparatory process 
with political colour may still impact the new rules in a way that cannot be “fixed” in 
the local legislative process. 

1065  Äimä 2011, p. 102. 
1066  This is in line with Fuller’s principles. Law is expressing the level of moral rules that 

are approved by the required majority and are expressed clearly. We can see some other 
views on this also where the fundamental political view should be taken into account 
when assessing tax, sort of an ideological interpretation. See for example Raitasuo. The 
challenge of this kind of interpretation is that it relates to a certain understanding of 
morality. This kind of interpretation would change depending on the judge or the 
existing majority without any change in the law itself. It ignores predictability fully. 

1067  Äimä 2011, pp. 102–103. 
1068  The spirit of law reflects more aspiration and is more of a subjective measure than the 

purpose of the law. The purpose of the law is often stated in the preparatory material of 
the law while the spirit of the law is not. 

1069  Tikka 1996, p. 469, Knuutinen 2009, pp. 24–25. 
1070  See Tikka 1972, p. 81. Tikka 1983, pp. 8–9. Legal certainty means in this respect that 

the taxpayer should be able to conclude what the tax impacts of an arrangement are and 
that the tax assessment would most likely be correct. Predictability again means that a 
taxpayer can conclude this already before entering into the arrangement and filing a tax 
return. Tikka 1972, p. 81. 

1071  Fuller considers the equal treatment of taxpayers that are in the same position is crucial. 
Äimä’s consideration seems to refer strongly to Fuller’s point. Further considering 
equal treatment includes, as so many other things, complex angles. When considering 
equal treatment, horizontal and vertical equality may have different approaches, 
Påhlsson, p 152. 
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principle, I would raise the need for the tax assessment process itself to be stipulated 
by law ensuring taxpayers’ capability to comply with the new law1072. Tax authorities 
need to confirm their reading of the law1073. 

As a whole, the principle of legality limits the interpretation of law clearly to 
respect tax law1074. The interpretation of tax law should respect tax law 
independently of what interpretation method is used. It is important for taxpayers’ 
legal protection that tax authorities follow the process defined by the law1075. It 
creates predictability as taxpayers can for example trust that tax authorities will give 
arguments for their interpretation of the law1076 and tax authorities know that they 
need to respect tax law in their interpretation1077. Especially when referring to anti-

 
 

1072  This means that taxpayers should have a possibility to get official confirmation of how 
tax authorities understand and interpret the rule in a specific case. For example, in the 
case of the EU’s regulation on so-called revenue (2022) and Pillar 2 rules, the Finnish 
tax legislation limited the possibilities for rulings. Especially in the case of Pillar 2 rules 
the ruling possibility was denied as a whole. Taking into account the complexity of 
both of these rules, the limitation is not in line with Fuller’s principles. In the case of 
Pillar 2 rules, this will risk taxpayers’ legal position not only from a tax point of view 
but also from a financial compliance point of view. 

1073  Bona fide taxpayers cannot be left with a risk of changed interpretation or poor 
guidance. Tax authorities must give sufficient arguments for their view so that a 
taxpayer can understand the view. These aspects would reflect the responsible 
behaviour of tax authorities, not just complying with the letter of the law. 

1074  This could be seen as a conservative approach or even a politically-oriented approach, 
see for example Raitasuo. However, the legality principle creates a clear requirement 
for taxpayers to comply with and a possibility to assess what is acceptable and what is 
not acceptable tax treatment. This is crucial information for taxpayers to be able to 
assess what kind of business decisions make sense. 

1075  The new BEPS-style regulation has changed taxpayers’ obligations of reporting 
required data and exchange of information to transparency and availability of data, see 
for example Ruiter 2018 and Urpilainen 2017. Tax law and rules for good 
administration require tax authorities to be transparent in the consideration of at least 
some parts of the assessment process. As these rules have not been developed at all, 
they do not offer the same kind of protection to taxpayers anymore as tax authorities 
are interpreting their obligations restrictively. Tax authority governance and tax morale 
have changed. Tax authorities’ commitment to good administration has partly been 
diluted, see Knijnenburg, p. 2.  

1076  When comparing tax authorities’ obligation to follow and respect both tax law and 
administrative rules to taxpayers’ commitment to responsible tax management 
principles, purely following the law is not sufficient. Tax authorities should actually 
draft governance that the administrative rules are followed, risk assessment of failure 
when assessing taxes is done, tax authorities have sufficient internal controls in place, 
and the same procedures are followed in all parts of the tax authority. 

1077  In case tax authorities are not transparent about the data and information they are using; 
the assessment process will fail as taxpayers cannot respond to used facts or views. This 
illustrates one point of possible conflict escalation. An example of this could be the use 
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avoidance rules, tax authorities should ensure proportionality of the interpretation to 
objectives of anti-avoidance rules and economic freedoms. Under the Pillar 2 regime 
tax authorities should make it evident that taxpayers have avoided artificially also 
Pillar 2 rules to be proportional to the purpose of both anti-avoidance rules and Pillar 
2 rules1078. 

While the interpretation of tax law is interesting and important, I will focus 
briefly on how the legality principle should impact tax authorities’ methods when 
assessing taxes. Even though this approach is somewhat high level and, does not give 
direct, precise guidance for tax authorities in a single case, legal principles outline in 
broad terms support for how the issues should be approached. This is how legal 
principles give guidance on how to use the powers offered to tax authorities by the 
law and also for the taxpayers’ angle as predictability is key for taxpayers’ economic 
freedom rights.  

The new tools created by the OECD and the EU for tax authorities concern tax 
authorities’ right to get data and information. Therefore, tax authorities’ settlement’ 
obligation is a key question for taxpayers’ legal protection. 

8.2.1 Settlement obligation and the legality principle 

Traditionally ordinary tax assessments have been based on tax returns. Tax returns 
provide information for tax assessment purposes in line with the set standard, i.e. tax 
law, concerning a taxpayer’s taxable income based on the understanding and 
interpretation that the taxpayer has based on the facts1079. As information that a 
taxpayer provides for tax authorities has been created and formulated for tax 
assessment purposes, it should be more reliable than information generated for some 

 
 

of court praxis. Taxpayers can refer to published cases, to be more precise SAC cases. 
Tax authorities instead utilise often other than published court cases as an argument for 
their decisions. Naturally the weight of that kind of decisions should be low, if any at 
all. This aspect illustrates well the lack of transparency in the tax authority process. 

1078  The aim of Pillar 2 rules was to ensure taxation of the events that are by purpose or by 
accident lowly taxed. To be proportional, a simple single tax avoidance transaction does 
not create any more low-income tax due to the minimum tax system. Pillar 2 rules are 
applicable to only MNEs. 

1079  Lehtonen considers that the more detailed tax returns are, the more tax authorities have 
an obligation to analyse. This would mean that the threshold for taxpayers’ trust in the 
assessment would be lower. On the other hand, tax authorities will have a challenge to 
pick out all the details and their relevance to the tax assessment especially in case of 
mass procedures such as VAT. 
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other purposes1080. In addition to tax returns, the taxpayer has had an obligation to 
deliver information on certain topics, such as transfer pricing, to tax authorities1081. 

Clarity and predictability, which have their origin in the legality principle, have 
multiple levels. Tax compliance and tax payment require clarity and predictability, 
which is connected to assessment obligation and the right to have clearance from tax 
authorities. Also, other regulations require taxpayers to report on their taxes, though 
differently than for tax authorities. For example, IFRS-based reporting takes a future 
view on tax impacts that should be reported. The legality principle is vital also for 
this taxpayer reporting obligation as taxpayers need clarity and understanding 
sometimes years before the tax return or tax assessment1082. 

Legality principle requires taxes to be assessed based on law, i.e. taxes cannot be 
assessed based on interpretation that cannot be concluded from the law itself1083. The 
principle has two fundamental aspects when protecting taxpayers’ rights. First of all, 
the legislator has stipulated how a transaction should be taxed 1084. Tax legislation 

 
 

1080  This is crucial for the statutory tax assessment process. In tax audits, the issue becomes 
different as tax authorities are controlling the facts. Even in this case the reliability of 
for example operative investment proposals is limited for tax purposes unless tax 
authorities understand the difference in the standards. The same terms may have totally 
different definitions based on the purpose and standard used. 

1081  Taxpayers have to define what data is valid and relevant for assessing taxes with respect 
to transfer pricing instead of having to report data that may be irrelevant to the 
taxpayers. 

1082  This is problematic for example in the case of Pillar 2. Taxpayers need to report already 
in Q1 2024 the possible outcomes of Pillar 2 rules without having necessarily the right 
to get clearance from tax authorities. The tax assessment in Finland will take place 
possibly in 2027. The OECD is developing Pillar 2 rules and gives guidance on how 
the rules should be understood whereas the EU and national legislators are trying to 
navigate between unchanged directives/law and these OECD guidelines while 
taxpayers have the risk of financial non-compliance. 

1083  See for example Äimä 2011, p. 102, and Hultqvist 2015, pp. 9–10. The Finnish 
Supreme Administrative Court confirmed the requirement of clarity based on 81 § of 
the Finnish Constitution on penalty payments (in case of VAT) in case SAC:2022:149. 
Ojanen 2008 (pp. 304–305) considers that the Constitutional Law Committee of the 
Finnish Parliament requires exactness and univocal meaning that the taxpayer can 
conclude from the law itself the tax consequence. 

1084  Fuller has described qualities of good tax legislation, that are respected for example by 
the ECJ, see Douma, p. 220. 
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sets limits to tax authorities’ possibility to1085 assess taxation1086. Taxpayers’ 
protection allows taxpayers to rely on the rules set in tax law. One of these protected 
rights is the right to choose the optimal transaction.  

Secondly, based on the legality principle anti-avoidance rules among other rules 
should be clear and precise to prevent extreme taxation1087. Tax authorities’ mandate 
to use anti-avoidance rules has, therefore, to be limited to protect taxpayers’ 
fundamental rights as well as to ensure legal protection by achieving clarity but also 
to make it clear that these rights may not be abused1088. 

8.2.1.1 Transparency and the legality principle 

In the post-BEPS era, the importance of the legality principle is growing from the 
taxpayers’ rights point of view1089. The high volume of new regulations drafted by 

 
 

1085  Ignoring the legal form as the basis of assessment or assessing a transaction very 
differently than the legal form defines, is not within the mandate of tax authority if there 
is no clear mandate in legislation. The Finnish SAC considered that even though there 
were some definitions and descriptions in the preparatory works of the law, they did 
not create enough clarity and basis for tax authorities to assess penalties in this case, 
SAC:2022:149. 

1086  For example, requesting more information or data is a topic that should be considered 
based on the legality principle. In the Finnish tax procedural law (11 §) taxpayers have 
been set an obligation to give such information that may be necessary when assessing 
taxation. If tax authorities are requesting information that is used for other purposes 
than defining taxation, such as investment calculations on a specific project, taxpayers’ 
obligation to give such information should be limited. Project calculations reflect other 
factors than taxable or even IFRS profits. They can therefore offer no additional help 
for assessing taxation, sometimes possibly the opposite as the standard and purpose of 
the calculations differ from taxable income factors. 

1087  This obligation exists despite that it is challenging to draft precise anti-avoidance rules. 
In case it is too broad, the interpretation should be limited to ensure that freedom rights 
are not interfered with. The proportionality principle should limit the interpretation of 
these kinds of rules. 

1088  This is even though Penttilä (2022) considered that currently there seem to be no limits 
for applying anti-avoidance rules. 

1089  The new era seems to be politically driven and employing political pressure. The 
request to increase transparency seems to be the solution to most of the challenges 
resulting in a large number of data KPIs being published. This results easily in an 
excessive amount of data hiding the real issues among details. Transparency does not 
create visibility. Another example is the Council Regulation (EU) 2022/1854 on the 
emergency actions on energy prices. The regulation was created within weeks, 
commented for example by the Finnish Parliament with a critical view on the 
proportionality and effectiveness of the rule. However, the regulation was adopted in 
September 2022 resulting in a number of national applications of the regulation, from 
precise revenue cap rules to windfall taxes. The quality of law is poor, which means 
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regulators with no tradition for the tax legislative process under high political 
pressure creates a challenge as taxpayers’ reporting obligations are increased on 
multiple levels. Tax authorities will receive data and information, both relevant and 
irrelevant.  

Tax authorities are sourcing information also from public sources1090. The 
increased amount of details and information based on different standards is putting 
a challenge for tax authorities: how to ensure the quality of assessments, and act in 
accordance with legal principles of good administration as well as within the 
mandate set by the rule of law.  

When considering the end-to-end assessment process from a legality point of 
view, it is important to understand the difference between data and information. Data 
is raw fact-based data without any translation, opinion, or view. Information again 
is created from the data based on the purpose of the information presenting the 
taxpayer’s view. Different taxpayers produce entirely different-looking information 
based on different needs, differences in their business, strategies, risk mitigation 
actions, and business assessments1091.  

The OECD’s and the EU’s actions are creating a new era where tax authorities 
are moving from the exchange and sourcing of information to transparency1092. 
Where exchange or national sourcing of information requires active considerations 
of the details needed and action from tax authorities1093, transparency makes data 

 
 

that the legality principle together with other legal principles may create an obstacle for 
these regulations. 

1090  One example is LinkedIn. There is a challenge in using public sources. As the 
information is drafted for non-tax purposes, it should be treated in line with its 
objective. The information should be used in line with its original objective as the 
objective and purpose are automatically becoming a tax purpose due to tax authorities 
using the information, see for example Knijnenburg and van Den Hurk. 

1091  An example of this is the restructuring of the utility branch. Where for example German 
EON considered its future strategy in 2015 to be in regulated distribution network 
businesses, Finnish Fortum came to an opposite decision, i.e. to sell the distribution 
business. These decisions were based on different views and strategies, surely not due 
to taxation. 

1092  Tax authorities receive or can request pre-prepared information both from national and 
international sources. Taxpayers and intermediaries will also automatically report so-
called tax planning arrangements to tax authorities based on DAC 6. Compared with 
the old paradigm, taxpayers were aware of data requests but that is not necessarily the 
case anymore, see De Ruitter, 2018 Helsinki. 

1093  Actively means that tax authorities considered the data or information to be useful and 
chose to use it while passively received data and information has a low threshold 
creating the possibility of data shopping. A good example of this is the use of 
information from LinkedIn. The objective of a person putting information on LinkedIn 
may be to look for a new position. The employing taxpayer does not have, and should 
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and information available passively. As the threshold to use available information is 
low it creates a risk of information used inappropriately1094. This may create a 
challenge for taxpayers leading to outcomes that were not intended and would 
require definition or limitation by law. 

The new transparency era offers tax authorities data for national decision-
making. The different dimensions of transparency are complex. Where the new rules 
of transparency create some sort of justification for sources of new data and 
information, new kinds of details, relevant or irrelevant, applicable or not, 
comparable or not, the legality principle, including taxpayers’ right to legal certainty, 
should set limits on how information and data are used1095. In other words, the rules 
for making use of data and information should be developed to align with the legality 
principle concerning the tax assessment process. 

The challenge that new transparency is creating, becomes more obvious if we 
list the new transparency obligations that have been created post BEPS for taxpayers 
towards tax authorities alone1096: 

 
 

not have the possibility to control this information. Similarly, tax authorities should not 
employ the information as a clear fact either. The same challenge is with taxpayers’ 
financial information. Financial information is based on such different objectives and 
standards that the use of the information for tax purposes is complex. 

1094  The information is available for tax authorities and it may seem relevant even though 
the information is intended for other stakeholders for other purposes. Therefore, it may 
not reflect the facts and circumstances crucial for tax assessment purposes. Prior to the 
BEPS era tax authorities had to ask for the information and taxpayers had an 
opportunity to ensure that they were delivering information relevant for tax authorities. 

1095  Seer, EATLP seminar 2018 Zurich. The procedural rules should make an effort to 
safeguard balanced use and appropriate understanding of data and information. 

1096  Stevens, EATLP seminar 2018 Zurich. The table presents the Dutch situation, but it 
reflects quite well topics in many other EU countries and the EU. Some parts, such as 
publishing tax strategy may be obligatory in some countries, such as the UK and 
Poland. 
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 Status Mandatory / 
voluntary 

Taxpayer / 
third party 

International 
exchange 

Request of information Law Mandatory Taxpayer & 
third party 

Exchange 

Cooperative compliance Soft Law Voluntary Taxpayer Exchange /? 
CRS / FATCA Law Mandatory Third parties Exchange 
APA / ATR Law Mandatory / 

Voluntary 
Taxpayer Exchange / EU 

database 
Mandatory disclosure rules Directive / law Mandatory Taxpayer EU database 
Ultimate Beneficial Owner Law Mandatory Third parties Public 
C-b-c-r Law Mandatory Taxpayer Exchange 
Reporting payments to 
government agencies 

Law Mandatory Taxpayer Public 

Public c-b-c-r Law Mandatory Taxpayer Public 
Tax risks annual accounts Proposal Mandatory Taxpayer Public 
Tax strategy  Voluntary Taxpayer Public 

Stevens, New instruments to create tax transparency, EATLP seminar 2018 

8.2.1.2 Challenges of using information 

If we consider taxpayers’ rights and protection in the era of transparency, we can 
identify different levels of protection. Tax authorities have an obligation to treat 
confidential information as confidential1097. This secrecy obligation is based on law 
and tax authorities naturally have to respect it1098. Secrecy becomes, as Rust 
considers, a challenge when information is exchanged between countries. This 
obligation refers more to the taxpayers’ right to trust tax authorities to treat the 
information as confidential when using the information as an authority1099. This 

 
 

1097  Maintaining confidentiality in international relations may depend on tax treaties: what 
kind of protection is offered. So-called equal treatment obligation in tax treaties data 
protection does not guarantee the same secrecy level applicable in the state from where 
the information is requested to apply when passed on to the requesting state. The 
requesting state will apply its secrecy standards. See closer Rust & Fort 2012, pp. 180–
181. 

1098  In some cases, I have seen that tax authorities use the confidentiality clause not to state 
what information or data has been requested or why it has been requested when the 
taxpayer is asking for clarification. The typical argument for this is that tax authorities 
cannot give confidential information relating to taxpayers in the other country or the 
considerations the other tax authority has. This argument seems, at least to a certain 
extent, to demonstrate the lack of transparency of tax authorities’ procedures by using 
confidentiality as an excuse. 

1099  Confidentiality may be challenging if some part of the information is publicly available. 
Public information may cover different issues or be considered on a higher level not to 
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challenge is more complex as secrecy is difficult to apply in the era of 
transparency1100. 

Another angle of transparency relates to third-party information. Information 
may be protected by law, such as professional secrecy, client-attorney secrecy, or 
bank secrecy. Taxpayers are protected due to legislation protecting this kind of 
information and limiting the tax authorities’ right to receive the information. This 
creates protection for taxpayers but a challenge for tax authorities1101. From a legal 
protection point of view, this protection is important as it ensures taxpayers the 
possibility to assess different legal alternatives and prepare for future audits in a 
confident way. 

The third, and the most interesting level for the purposes of this study, is whether 
tax authorities may use legally sourced or available information without any 
limitations authorised by the law1102. Tax authorities find publicly available 
information that tax authorities may consider relevant not being taxpayers’ official 
information1103. Tax authorities receive data and information from taxpayers to 
assess other taxpayers’ taxation. Tax authorities may collect data and information 

 
 

be relieving confidentiality aspects at all. But if tax authorities are referring to 
confidentiality in order not to express their objectives in the matter, it violates the 
principles of good administration as tax authorities should be transparent, at least when 
considering tax assessment. The purpose of tax assessment is not to prevent crime but 
to make a decision on what the correct tax treatment is. 

1100  Even the information that is required to be reported may include some confidential 
information. Taxpayers have no possibility to ensure confidentiality and tax authorities 
may have problems understanding the confidentiality of the information. 

1101  Ehrke-Rabe, 2018. It may be attractive for tax authorities to find out what weaknesses 
an attorney has identified in a case. It is however fundamentally important for taxpayers 
to be able to have a confidential dialogue with an attorney or advisor as taxpayers have 
the right to review and discuss with an attorney tax treatment and ensure compliance 
with the law without being challenged due to different stages of planning factors. 

1102  Availability of data and information may create some kind of blindness for tax 
authorities when using information and data received or when requesting it. Public 
interest to ensure the correctness of tax collection (see for example Hongler, 2018) is a 
legitimate reason to collect data and information, but only if it is also proportional to 
the purpose of the assessment. The Finnish SAC confirmed this requirement of balance 
between public interest and proportionality between the purpose and planned 
information request (SAC 2020:8). Proportionality was based the EU General Data 
Protection Regulation ((EU) 2016/679). This illustrates well that even in a situation 
where tax authorities have more tools and powers to execute tax assessment, the 
principle of legality sets limits to these powers in the form of a legal framework. 

1103  For example, employees’ profiles on LinkedIn are a good example. Tax authorities refer 
to LinkedIn information in relation to substance topics. As LinkedIn is not taxpayers’ 
official information it is questionable if that information may be used as such as a basis 
for taxation. The person in question may be seeking a new position promoting 
him/herself or is seeing the position differently than what it actually is. 
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for other purposes than tax assessments to be used by other authorities1104. This 
means that tax authorities have currently access to a wide range of data and 
information1105. Taxpayers cannot estimate how and for what purposes information, 
reported based on the new regulation, is used in the tax assessment process1106. This 
is why the rule of law even in relation to tax authorities’ processes and the formality 
concerning utilization of unofficial information is crucial1107 and should be 
developed to allow the rule of law to be respected in the assessment process1108. One 
alternative could be the tax authorities’ obligation to ensure that the information tax 
authorities have sourced from third parties or from publicly available sources is 
relevant for tax assessment purposes. 

8.2.1.3 Excessive information 

The taxpayer files a tax return and assists tax authorities in assessing its taxes by 
answering questions1109. The new reporting obligations offer tax authorities focused 

 
 

1104 The challenge in this case is that tax authorities are collecting the data for other purposes 
than tax assessment purposes. It becomes a challenge as tax authorities may not 
consider the relevance of that data. If it is sourced for other purposes than tax 
assessment, it may not be reliable to be used for tax assessment purposes as it is 
intended to be used to assess something else. Even more complex are situations where 
data is collected for example for corporate income tax purposes, but is used for VAT 
purposes. As the rules set different kinds of definitions and terms, the applicability of 
data has to be at least considered. 

1105  For example, 11 § of the law on procedures in tax matters in Finland (Laki 
verotusmenettelystä) states that taxpayers have an obligation to deliver additional 
information and data (in addition to tax returns) that may be necessary to assess 
taxpayers’ taxation. 

1106  Reporting is neither voluntary nor initiated by taxpayers for disclosure purposes. 
Reporting is obligatory and subject to penalties and despite reporting taxpayers may 
face penalties when taxes are also assessed due to poor quality of the assessment 
process or tax authority capabilities. Also, reliability of data and information is crucial 
as the used standard and purpose of the information will adjust the information to fit 
for the purpose, not necessarily any other purpose. This is why utilising information is 
complex as information should be assessed against its purpose. 

1107  The importance is evident if we take into account that it is actually tax authorities who 
have been drafting the new rules at the OECD. It is at least questionable whether the 
assessment of taxpayers’ legal protection has been considered in a balanced manner. 

1108  I’ll illustrate this with an example. VAT reporting is planned to be more online (so-
called VIDA approach). This means that a taxpayer needs to report transactions within 
two days after the transaction. Unless tax authorities’ time to assess is shortened equally 
the taxpayer is left with a risk of non-compliance due to a slow tax authority process. 

1109  Additional questions should be focused, proportional, and essential for assessing 
taxation. 
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data and information1110 to tackle tax avoidance or evasion1111. In the post-BEPS 
world, the taxpayer (or an intermediary) is obliged to deliver data and information 
described in the new rules, even if they may be regarded to be irrelevant or 
misleading for tax assessment purposes. For example, in a case where a transaction 
is executed purely for operative purposes even without any tax optimisation 
considerations1112 but naturally having a tax consequence that could be considered 
to create a tax benefit.  

Tax authorities need an authority or a format set by the law to source the data or 
information. This authority or format may be restricted by regulation1113. In other 
words, the tax authorities’ mandate is broad but has limits in any case. When using 
information that is publicly available1114 or available due to statistical objectives set 
for tax authorities, the use of information is not regulated by procedural rules. Rules 

 
 

1110  To clarify the importance of the rule of law we need to analyse the difference between 
data, information, and public information as well as how to use it. Data is raw facts that 
have not been treated for any purpose such as net sales or interest rate. Information is 
representing a statement or a view based on facts from a certain perspective for a certain 
purpose such as the strategy of a company.  

1111  It is stated in recital 4 of the Council Directive (EU) 2018/822 of 25 May 2018: 
“Recognising how a transparent framework for developing business activity could 
contribute to clamping down on tax avoidance and evasion in the internal market […]”. 
The purpose of the reporting is to offer tax authorities availability of data and 
information gathered for anti-money laundering purposes, ruling purposes, or planning 
of a transaction purpose without the taxpayer to consider at all whether this information 
is relevant for tax assessment purposes. 

1112  The EU has considered in ATAD that a taxpayer has the right to make tax planning as 
long as it relates to genuine business. Further DAC 6 rules creating the MDR obligation 
are not intended to limit taxpayers’ fundamental economic rights. However, the wide 
reporting obligation creates a confusing outcome; tax authorities receive reports on 
transactions of genuine business objectives, but which could have been organised so 
that the tax burden could have been different and therefore considered to create a tax 
benefit. 

1113  Such restrictive regulation may be in addition to specific law on procedural rules for 
tax assessment Article 8 in ECHR (requirements are a condition of legality (including 
foreseeability), condition of legitimacy, and condition of necessity) protecting private 
life. The action of tax authority or legal measures to protect a taxpayer’s private life is 
covered by Article 6 in ECHR including a condition of foreseeability and necessity, 
which are often assessed by examining the presence of sufficient procedural safeguards 
against abuse. Judicial review is considered the most important procedural safeguard 
as it offers the best guarantees of independence, impartiality, and proper procedure. See 
DeRaedt, 2018. Also, the GDPR sets limitations for data sourcing, see SAC 2020:8. It 
is important to notice that even though national constitutional rules do not necessarily 
protect taxpayers in cases applicable for these rules the EU Charter may. 

1114  Public information is challenging as it should be put in light of the purpose of the 
information. Authority transparency in the process is therefore crucial to ensure that the 
information is used correctly. 
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on good administration may however set some limits in relation to how the 
information is used. These rules should not be underestimated. 

The legality principle protects taxpayers from abusive taxation1115. Tax law sets 
tax authorities the obligation to ensure correct taxation, at least in the scope of the 
legislation1116. I think that on the one hand law gives the tax authorities a legitimate 
authority to request and receive data and information, but the law sets, and should 
set, also the limits and rules for tax authorities on what can be requested and how to 
use the data and information1117. They have an obligation to assess taxation based on 
valid and relevant data and information. This may be difficult when tax authorities 
have available a lot of details.  

The use of information is complex as tax authorities have the power to assess 
taxation, but they do not have the power or authority to assess business. If “one of 
the principal motives” for tax assessment is beneficial tax consequence, it may 
illustrate thin and narrow argumentation of the arrangement for the tax assessment. 
In order to avoid fiscal planning, tax authorities should put the information into a big 

 
 

1115  See for example Vanistendael, 2014 p. 30. It is not sufficient from a taxpayers’ legal 
protection point of view that tax is technically ruled by law. As described earlier, tax 
law should be clear and precise, as defined by multiple constitutions, such as 81 § of 
the Finnish Constitution. Vanistendael 2011 explains this well (pp. 190–191) with an 
example of GAAR wording. If the requirement is set as “sole purpose” GAAR will be 
applicable to very few cases where tax is the sole motive for an arrangement. But if the 
wording is changed to “one of the principal motives” tax authorities have a wide range 
of arguments to apply GAAR as tax consequence is always a material factor in an 
arrangement. This is the point where legal order, freedom rights, and legal principles 
step in to ensure a proportional interpretation. 

1116  Unclear or very broad definitions, as Vanistendael illustrated, ibid, are a serious 
challenge from taxpayers’ legal protection point of view. If tax authorities act 
aggressively and they do not respect the purpose of the law, outcome may, in spite of 
legality principle, be extreme unless taxing powers are put in the constitutional 
framework. Transparency is a challenge for taxpayers’ legal protection as large 
amounts of often irrelevant data and information allow tax authorities to refer to facts 
that may not be relevant or are misleading. Details are challenging. This risk could be 
minimised by tax authority transparency. 

1117  This is important in order to ensure trust for taxation. The issue of tax authorities’ 
request for information is slightly different from the case referred to here. In reality, tax 
authorities are delivered the data and information without requesting it. This means that 
tax authorities should have self-control and self-assessment of what data is applicable 
for tax assessment and how the data and information are used. This self-assessment is 
challenging as it may be difficult for tax authorities to know and understand the 
applicability of data and information for tax purposes. For example, definition of 
WACC for investment purposes may seem like the headquarters is pricing group 
internal debt, not a separate finance entity meanwhile for operative purposes WACC 
expresses a profitability measure when comparing investments with each other in order 
to mandate some investments to proceed and others not. 
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picture objectively and precisely including a proper explanation on how the 
information is understood1118 and how it correlates to assessing taxation. 

When considering the use of information that is available based on the “new” 
rules, legal principles, such as the rule of law or the proportionality principle, give 
strong guidance for parties. Legal principles guide tax authorities to base their 
decision strictly on the law and be proportional. If the information is used 
irresponsibly1119 and not considering properly the taxpayers’ arguments, legal 
principles indeed have a role1120. New rules should be used in line with the rule of 
law principle. Also, tax authorities have to ensure that they base their arguments on 
the law and respect the purpose of the rules, while taxpayers should be able to assess 
the outcome before tax assessment1121.  

Anti-avoidance rules, also the new ATAD-based rules, may interfere with 
legitimate business transactions if they are applied in a broad approach. This is not 
the purpose of the rules1122. Therefore, the new anti-avoidance rules should be 
applied with a narrow approach and interpreted against their purpose respecting the 
rule of law test1123, especially when considering the use of available information. 
This conclusion is supported by the ECJ principle of prohibiting abuse based on a 
“wholly artificial arrangement” basis1124, which seems to be the spirit also post BEPS 

 
 

1118  This challenge may be seen in the OECD BEPS II work on Pillars 1 and 2. They are 
defining a model for how to define a share of taxable income for countries irrespective 
of what the business model is. The balancing question here is when securing a tax base 
in a country becomes government tax planning especially when the focus is purely on 
tax revenue. This sets a challenge for tax authorities to act proportionally when reaching 
out for correct taxes. 

1119  For example, in the way that Knijnenbourg describes, pp. 2–3. 
1120  For this purpose, the ECJ has illustrated the rule of law test by considering if the 

Member State laws are applied in a non-discriminatory manner, if the legislation has a 
legitimate public interest, does the law meet its objectives and is the law going beyond 
what would be necessary for the objective. See for example Urpilainen 2012 p. 80. 

1121  Vainstendael considers legal principles to be soft law rules not giving an answer to a 
specific question, but stating different levels of guiding principles depending on the 
type of legal principle, see Vanistendael 2014 pp. 29–31. Tikka 1972 states that the 
outcome should be available for a taxpayer prior to the transaction, see p. 81. This 
requirement is in line also with Fullers’ definitions of good rules. 

1122  This weakness is obvious as the rules were not assessed in a proper impact assessment. 
1123  This would mean that legality principles, principles of good administration, and 

legitimate expectation guided tax authorities and also courts as constitutional principles 
when assessing taxation prohibiting in the worst-case confiscatory taxation. See 
Vanistendael 2014 pp. 34–35. 

1124  Vanistendael, 2104 pp. 43–45. A wholly artificial arrangement is used to measure 
taxpayers’ solutions, but equally, it can be used when considering also tax authorities’ 
arguments. 
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and ATAD1125. This would mean that new rules should be used with care and by 
respecting the legal principles1126. 

8.2.1.4 Legality principle challenging ATAD 

The process for using the sourced information is complex and it includes multiple 
challenges for tax authorities if the target is to make an assessment based on an 
objective basis and respecting the purpose of the law1127. A responsible tax 
authority1128 respects the purpose of information1129, uses it accordingly, and 

 
 

1125  Transactions resulting in minimising tax are allowed as long as they are genuine, see 
Council Directive (EU) 2016/1164. 

1126  The post-BEPS situation is different from the time before BEPS. Transactions are 
assessed independently and sometimes even simultaneously in two countries each 
protecting their tax base. The transparency paradigm offers tax authorities information 
to be used to reach their target. As Vanistendael states, the legality principle protects 
taxpayers from extreme tax consequences (ibid), but this was valid strictly in one 
country at the time. One approach is that the legality principle and legal principles as a 
whole have to be taken into account at least in the EU through EU law aspects. EU law 
is filling in the gaps left in the OECD work and the EU’s own legislative work. 

1127  Challenges may appear on multiple levels. If the tax assessment process is not done 
effectively, legal certainty is not reached (see for example Knuutinen or Juusela) or 
conflict escalates between taxpayers and tax authorities lowering compliance with rules 
(see Bentley). Avoiding aggressive tax assessments tax authorities should not seek 
“data shopping” but put the data and information in relation to its purpose. A good 
example of this is one of my early experiences in a tax audit: tax authorities reviewed 
documentation in a case where the parent company had supported a subsidiary. The 
subsidiary had technical problems with getting a production equipment working. This 
machinery was delivered by the parent company. An engineer had sent a report where 
he requested more technological equity to the subsidiary, i.e. technical support from the 
parent company. Partly based on this tax authorities interpreted that this means that the 
parent company should have made an equity injection to the subsidiary. The purpose 
of the report as well as the actual meaning of the words in the connection were in this 
case misleading. 

1128  Responsible tax authority means here tax authority who asses transparently taxation in 
accordance with the purpose of the law rather than seeking opportunities to assess the 
maximum amount of taxes. A responsible tax authority will challenge a taxpayer’s tax 
treatment, not business decisions to reach a balanced taxation within the limits of the 
law equally while a responsible taxpayer is planning taxes within the frame of business 
strategies and needs. In this case taxpayer and tax authority will concentrate on 
substantive tax rules, not GAAR or SAAR. 

1129  This can be reached by allowing taxpayers to give their view on tax authorities’ 
conclusions and views before any assessment. This is a procedure built in formally for 
example in 26-26c § of the Finnish tax procedural law. Acting responsibly means in 
this sense strong commitment to the rules rather than a formality. 
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assesses business purpose, not based on tax consequences, but based on the real 
targets that the business has1130.  

Reflection on the legality principle from another angle is crucial. Transparency 
of tax authorities’ process is essential to ensure reliable taxation1131 as it will not only 
help taxpayers in understanding their position but in an optimal case bring the 
assessment into a stage where no lengthy appeal is needed1132. Abuse can be 
concluded based on a transparent and rule of law respecting process in which 
economic freedoms are respected and tax collection has no overemphasis in the 
assessment. The legal requirement to ensure a correct, justified tax assessment 
process basically articulates the need to respect the right to choose strategy1133. 

However new rules, such as the EU’s directive on tax avoidance1134, require 
different measures such as the purpose test where tax treatment depends on the 
purpose of the arrangement1135. This measure creates at minimum challenge from a 
legality principle point of view.  

ATAD states some fundamental targets for actions taken by the EU. First, “[…] 
tax is paid where profits and value are generated. It is thus imperative to restore trust 
in the fairness of tax systems and allow governments to effectively exercise their tax 

 
 

1130  Even in cases where the tax authority respects the business targets and strategies tax 
law will give sufficient power to assess taxes as tax laws and court praxis will leave 
room for interpretation of tax treatment without challenging the business purpose or 
ignoring a transaction. In a clear majority of cases the question is, and should be, what 
is the correct tax treatment based on substance rules in tax law. Using anti-avoidance 
rules may illustrate signals of tax revenue maximisation or planning. 

1131  See for example Knijnenbourg. If tax authorities are not transparent about their process, 
taxpayers’ views and opinions as well as hearing taxpayers in the process become 
useless. 

1132  See Bentley 2007 (pp. 257–258). Bentley states that with respect to the rule of law “any 
form of separation of authority becomes a useful means to increase transparency simply 
by virtue of the requirement to share information among a wider group […] the 
assumption that the tax system is not simply an instrument of executive authority, which 
entrenches the systemic opportunity to act arbitrarily. At the point where application of 
the rule of law and observance of the constitution become uncertain, no structural 
measure will have much effect in protecting taxpayer’s rights”. See also Knijnenbourg. 

1133  One reflection here could be that tax authorities would have to identify the purpose the 
information has been generated for and whether it can provide actual facts or only 
background information. 

1134  Council Directive (EU) 2016/1164. 
1135  Another example of the measures is the main benefit test included in DAC 6 concerning 

mandatory reporting. This measure is difficult to quantify and is not precise. The 
intention of such measures has surely been good offering tax authorities some support 
to assess taxes, but the wording is often wide creating a low threshold for a stand-alone 
tax authority to use it in a way that goes beyond what would have been needed to reach 
the purpose of the rule. 
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sovereignty1136.” It seems to be, that the purpose is to eliminate tax avoidance, or 
aggressive planning, and to ensure that taxes are paid efficiently where profits and 
value are generated. 

This target is bold and easy to agree on but at the same time it states merely an 
aspiration, not a clear rule. It aims to ensure that correct taxes are paid to the correct 
country without offering a clear measure of what it would be. The directive ensures 
transparency of some identified arrangements or arrangements with material tax 
impacts without measuring if they are legitimate. Being on the level of aspiration, it 
does not solve the issue of where tax should be paid – rather the opposite. Each 
country has tax sovereignty and they compete for tax revenue, i.e. have conflicting 
interests of where profits are generated. By ensuring the availability of information 
on justified business transactions, it increases the risk of arbitrary tax assessments. 
ATAD in this sense seems to fail with legal certainty and the rule of law1137.  

ATAD states as a function for GAAR in recital 11 that it is “[…] aimed to fill in 
gaps, which should not affect the applicability of specific anti-abuse rules. Within 
the Union, GAARs should be applied to arrangements that are not genuine; 
otherwise, the taxpayer should have the right to choose the most tax efficient 
structure for its commercial affairs.” GAAR should be used in case specific anti-

 
 

1136  Recital 1 of the Council Directive (EU) 2016/1164. This is an interesting statement as 
on one hand it confirms that profits should be taxed where value is generated, in other 
words strengthening Member States’ taxing power in a fair way. In 2023, that is seven 
years later the EU is shifting more to tax regulative harmonisation by making a BEFIT 
proposal. This proposal is based on Article 115 and aims to regulate the tax base in each 
Member State, in other words, it touches on tax sovereignty. 

1137  This failure may be due to the urgency in which the rules were created without 
understanding the framework of taxation, that is being the consequence. When the 
business objectives are not considered and on the other hand the aim is to catch all the 
transaction types that may be used in aggressive tax planning, the threshold becomes 
low, even if this might not have been the intention. Urgency can be seen from the EU 
Proposal for a Council Directive laying down rules against tax avoidance practices that 
directly affect the functioning of the internal market stating p 6 “Many Member States, 
in their capacity as OECD Members, have undertaken to transpose the output of the 
BEPS project into their national laws, and to do so urgently. Considering this, it is 
critical to make fast progress on agreeing rules for coordinating the implementation of 
the conclusions on BEPS in the EU. In the light of a great risk of fragmentation of the 
internal market, which would possibly result from uncoordinated unilateral actions by 
Member States, the Commission is putting forward, in this proposal, common 
minimum solutions for implementation. The Commission has made every effort to 
respond simultaneously to both the urgency to act, and the imperative need to avoid 
that the functioning of the internal market is compromised either by unilateral measures 
adopted by Member States (whether OECD members or not) acting on their own, or 
lack of action by other Member States altogether.” 
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abuse rules do not cover the issue1138 though limited only to arrangements that are 
not genuine. At the same time, it is confirmed on the one hand that taxpayers have 
the freedom to choose the best solution for business, but on the other hand 
confusingly, if taxpayers’ business requires specifically features that are included in 
the defined hallmarks and covered by SAAR and there is a gap in the application of 
a SAAR, that could still be filled in by GAAR1139. Taxpayers’ actual possibility to 
choose the most efficient business model is challenged for fiscal purposes.  

The challenge to the legality principle is obvious as genuine solutions vary from 
business to business. What is a genuine solution in one business is not in another 
business. Labelling a specific solution to be questionable or not genuine is therefore 
not possible. This may create a conflict between SAARs and EU freedoms due to the 
broad formulation of the rules: taxation may be based on a view rather than on facts 
and appropriate application of law. 

The applicability of GAAR is not clearly defined, which means that there is a lot 
of room for interpretation. Terms such as “tax benefit” or “one of the main reasons” 
are subjective and unclear. Does an alternative solution with a heavier tax burden 
than the chosen option illustrates a tax benefit, as an example1140? The answer that 
respects taxpayers’ economic freedoms is obviously no. Therefore, ATAD’s 
statement may lead to accidental tax consequences and contrariety to the legality 
principle1141. I will explain this with an example: 

 
 

1138  This statement seems to be somewhat problematic. On one hand, each country has the 
right to set rules for its tax authorities to ensure the correct assessment of taxes and on 
the other hand, some circumstances are labeled under specific anti-avoidance supported 
by GAAR. Further, some of the specific anti-avoidance rules are applicable 
independently of whether the setup is genuine or not. See Knuutinen 2020. 

1139  Knuutinen 2020 p 55. SAAR and TAAR type of anti-avoidance rules are applicable to 
certain specific cases where the avoidance has been defined more specifically or the 
rule applies only to certain cases, such as interest deduction. GAAR rules typically are 
applicable if there is an unjustified tax benefit, whether the arrangement has sufficient 
business reasons, and whether the arrangements are loyal to the purpose of the law. 

1140  The ECJ refers for example in the Danish cases to benefits that are not intended by the 
tax law. This would already be a measure as it excluded differences in Member State 
tax rates to create a tax benefit. Internal market intends to eliminate the obstacles in the 
internal market. It could be argued that it creates tax competition and is not equal for 
taxpayers in different Member States. This argument however ignores that the 
competition of Member States is not eliminated nor fiscally neutralized by harmonising 
tax rates. It does not make the competition any fairer either, as small Member States 
need to attract investments. 

1141  For example, the Swedish tax authorities’ view is that group internal arrangements do 
not have sufficient business reasons and financing should always be done through 
equity financing. Business reasons can be found, according to Swedish tax authorities, 
only from external arrangements. See Skatterättsnämnden 21 / 22D 2022-05-13 where 
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Group A is acquiring a foreign operation (country B) through an acquisition of 
shares. The acquisition is financed 80% by debt. The external debt is taken on 
by the parent company A, which is not the acquiring entity. The group’s debt-
to-equity ratio changes. To ensure that costs are deductible and offsetting income 
is taxed, the debt-to-equity ratio in each group company is adjusted to meet the 
consolidated new debt-to-equity ratio, one of ATAD’s safe harbour rules. This 
means that the debt level in country C, that has nothing to do with the acquisition, 
is increasing.  

In the example, tax authorities in country C could and perhaps should state that 
A is misusing safe harbour rules by artificial allocation of debt to allow maximum 
interest deduction and apply GAAR to the increased interest deduction. Facts in the 
case are: consolidated debt increase is genuine and the business transaction behind 
financing is real and genuine. The solution used is in line with ATAD safe harbor 
rules. However, the debt created for C is artificial as C had no increase in its 
financing needs.  

The example illustrates two conclusions: the EU directive has failed in its 
purpose and in improving the functioning of the EU internal market. This is due to 
insufficient understanding of group financing when designing the rules1142 and 

 
 

tax authorities stated in the case that: “Vidare är valet av finansiering inte irrelevant och 
just vid interna förvärv får enligt förarbetena frågan om kapitaltillskott särskild 
betydelse (prop. 2017/18:245 s. 191). Av förarbetena framgår också att vägledning bör 
hämtas från tidigare praxis vid prövningen av om ett internt förvärv av delägarrätter är 
väsentligen affärsmässigt motiverat eller ej (a prop. s. 195). Genom hänvisningen till 
denna praxis är det lagstiftarens avsikt att skillnaden mellan organisatoriska och 
affärsmässiga skäl ska upprätthållas vid tillämpningen av 2019 års regler. De 
bevekelsegrunder som nu presenterats för X AB:s förvärv av aktierna i Y AB är inte 
affärsmässiga skäl i den mening som avses i 19 §.” Further, the Swedish SAC (HFD 
2022 ref. 49 in the same case) makes still a reference to its own old praxis HFD 2011 
ref. 90 meaning that group internal arrangements most often are done for group internal 
comfort that may improve profitability or competitiveness, but are not sufficient 
business reasons for the purposes of interest deduction. The law itself does not make 
this kind of reference. As we can see, the term business reason seems to have a specific 
meaning for Swedish tax authorities that for example the ECJ does not share (see ECJ 
2021 C-484/19 – Lexel). 

1142  OECD considered group consolidated debt-equity ratio to be a good “arm’s length” 
benchmark for interest deduction, see for example BEPS Action 4 public discussion 
draft 2014, point 60. However, a worldwide position, or consolidated debt equity in 
other words, illustrates basically an average debt-equity ratio. It does not take into 
account specific financing needs in one country/company. The funding needs most 
often refer to an acquisition or an investment rather than any base erosion or profit 
shifting. Finally, SAAR in this case, as Knuutinen 2020 considers, is not connected to 
actual tax avoidance at all. 
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therefore fulfilling purpose fails due to national interests. Secondly, it means that the 
safe harbour rule may create a new conflicting interest between Member States1143. 
Solving this kind of SAAR-based challenge by applying GAAR is contradictory 
although possible based on the legality principle, if interpreted narrowly based on 
the wording of the law. The challenge is initiated by ATAD1144. The real challenge 
in the rules, however, is the reference to “genuine purpose”. As I considered earlier, 
what is genuine for one business may be artificial for another business. 

I will clarify this with an example by comparing dividend distribution and 
financing arrangements against interest deduction limitations and GAAR in Council 
Directive (EU) 2016/1164, DAC 6, the OECD’s guidelines on transfer pricing, and 
tax legislation on the substantive topics against the set targets. 

1. The EU has set minimum limitations for interest deductions. The 
limitation is basically based on a percentage of taxable EBITDA. The 
background for this lies within the OECD’s BEPS work, though the 
Council of the EU stated the background for this as: 

“In an effort to reduce their global tax liability, groups of 
companies have increasingly engaged in BEPS, through excessive 
interest payments1145. The interest limitation rule is necessary to 
discourage such practices by limiting the deductibility of 
taxpayers' exceeding borrowing costs.” 

EBITDA is then selected as the key ratio to discouraging aggressive practices. 
The business objectives and arm’s length nature are not included in the limitation 
parameters. 

These rules set the limitation actually to be dependent on interest level and 
profitability. Interest level is primarily dependent on market interests, terms of the 
loan, and the borrower’s credit rating1146. The amount of interest is dependent on the 

 
 

1143  Operations may differ between countries for legitimate reasons resulting in different 
financing needs. Overlapping the application of SAAR and GAAR creates a situation 
that has not been covered in ATAD rules. 

1144  On the national level this may be covered by the tax legislation, but only for national 
purposes. In order to solve the challenge, the EU should also commit to the legality 
principle. This may be challenging as for example ATAD does not stipulate any 
concrete, exact rules. 

1145  Excessive interest can be a reference to an absolute amount of interest. This is a 
complex measure as in capital-intensive business the interest volumes are by nature 
high. A better reference is arm’s length interest and debt-equity level. 

1146  It is possible for taxpayers to manipulate interest rates by using such terms that would 
justify high interest, but on the other hand, the arm’s length nature of such loans is not 
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debt volume which usually reflects the capital intensity of the business, not BEPS 
type of behaviour. Likewise, EBITDA is dependent on the profitability of the 
business, not tax planning unless profit has been shifted artificially elsewhere1147. 
The wording of this SAAR rule, unlike the purpose, is not an anti-avoidance rule at 
all1148. Instead, EBITDA rules will limit for example green transition investments 
that are promoted by environmental climate policies1149. 

2. For GAAR purposes Article 6 of ATAD states as the rule itself: 

1. “Member State shall ignore an arrangement or a series of 
arrangements which, having been put into place for the main purpose or 
one of the main purposes of obtaining a tax advantage that defeats the 
object or purpose of the applicable tax law, are not genuine having regard 
to all relevant facts and circumstances. An arrangement may comprise 
more than one step or part.” 

2. “For the purposes of paragraph 1, an arrangement or a series thereof 
shall be regarded as non-genuine to the extent that they are not put into 
place for valid commercial reasons which reflect economic reality.” 

 
 

impossible to identify. The main driver for increasing interest rates seems to be the 
European Central Bank which is deciding on the interest rate for other than tax 
purposes. 

1147  Artificiality is not a measure in this specific tax avoidance rule. As Knuutinen states, 
there is no reference to tax avoidance in the rule itself at all although in the preparatory 
works of the law and targets of ATAD it has been clearly stated. 

1148  Questions were raised on whether the rule is a tax avoidance rule at all or whether it is 
directive-based guidance for Member States on how to use their sovereignty in the 
question of interest deduction. Recital 6 of the directive states even that “[…] it could 
be possible for Member States to adopt an alternative measure referring to a taxpayer's 
earnings before interest and tax (EBIT) and fixed in a way that it is equivalent to the 
EBITDA-based ratio.” Member states have the freedom to select the measure in this 
respect though all Member States seem to use the same kind of measure, at least to a 
certain extent. 

1149  Clean energy investments are capital intensive, have long investment periods, and have 
a long lifetime. EBITDA will be often poor in the beginning and difficult to impact. 
Visibility of market interest is neither self-evident nor creates a clear sensitivity to both 
profitability but especially to EBITDA as a measurement. Limitation on interest cost 
deductibility creates an obstacle for this kind of investment illustrating the conflict 
between economic freedoms, other, non-tax related policies, and tax law. 
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GAAR is a problematic rule from the legality point of view in itself as it creates 
an open mandate for tax authorities to ignore an arrangement1150. GAAR in ATAD 
is challenging for legality purposes as it in addition to a business purpose test 
requires a tax advantage test1151. The business decisions, the origin of tax 
consequences, are a result of business analysis, considering likely and unlikely risks 
and opportunities1152, normally conflicting opinions and views resulting finally to a 
management judgment accountable for the topic. I have a hard time understanding 
that this ATAD consideration could overrule taxpayers’ right to make a business 
decision and give tax authorities the power to consider if they finally are valid often 
based on taxable reasons1153. Both the legality and proportionality of the rules could 
be questioned. 

3. The legality principle in case of this rule as a whole is questionable. The 
proposal for a Council Directive on minimum tax considers that the EU’s 
mandate within tax lies within Article 115. Taxpayers will however need 
to specifically illustrate that a tax issue has a link to EU law and therefore 
is subject to EU internal market benefits. This is obvious as the Member 
States have tax sovereignty, i.e. national measure, and as business 
activities rely on internal market benefits, i.e. free movement of capital as 
an example. Tax is a consequence of business and therefore it does not 
have a direct impact on the functioning of the internal market. EU’s 
initiative to regulate national taxes does thus not have a legal basis. 

 
 

1150  Open mandate is a challenge from a legality point of view due to its poor clarity, see 
for example Knuutinen and Tikka. Urpilainen 2013 p 210 considers on the other hand 
that flexibility of GAAR interpretation is also important. GAAR is a good example to 
illustrate the importance of responsible tax authority behaviour. 

1151  Business purpose seems to be challenging for tax authorities to understand as tax 
authorities are concentrated on taxable income logic, which is not the same as business 
logic. Further tax authorities in one country will most likely see a tax advantage 
differently than in the counterparty country. I have seen tax authorities using stand-
alone company arguments combined with consolidated approach arguments as a basis 
for identifying tax advantage. This challenges the clarity of the wording and also the 
objectivity of tax authorities by multiple measures. Further, tax authorities have no 
experience nor capability to assess the validity of commercial reasons. Commercial 
considerations can be complex, they look forward, assume future events, and take into 
consideration multiple targets and values. Tax authorities are typically looking back 
and assessing only taxable income. 

1152  Typically risk assessment is assessing both likelihood and impact. The higher the 
impact, the more focus on risk mitigation has to be in place even in cases of low 
likelihood. This is often a challenge for tax authorities to understand as they look 
backwards: no risks have been realised, so risk mitigation is not necessary from a tax 
authority point of view. 

1153  This takes us back to the rule of law principle that puts a frame for the considerations. 
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Further, even though approved unanimously, the EU-level interference 
with national tax rules may create tension between national tax and EU 
Treaty freedoms1154. This is a reflection of the legality principle. 

4. DAC 6 mandatory disclosure rules, which are set to identify potential tax 
avoidance cases already before the arrangement is executed, are also 
unclear1155 in their wording. For example, circular arrangements and 
arrangements converting taxable transactions into non-taxable 
transactions are to be reported1156. I assume that the EU regulator has 
found out that it is difficult, if not impossible, to recognise aggressive tax 
planning arrangements by type as they often are based on normal business 
solutions1157. Rules do not include any purpose test, though some 
hallmarks include a benefit test1158. This could result in an overwhelming 
amount of reports on transactions that could be aggressive tax planning, 
even though in reality they are not. Complex compliance is a challenge to 
the legality principle. 

5. Finally, the OECD has published new transfer pricing guidelines for group 
internal financing. Focus is paid to setting interests and group internal 
financing setup. For example, the OECD considers that group external 
loans should be reflected in the internal loans, such as if the group is taking 

 
 

1154  The actual indirect impacts that the ATAD rules create indirectly to businesses and 
through the business impacts on the functioning of the internal market have not been 
analysed. Taxes have not been seen as a consequence of business although they should. 

1155  Note the requirement of clarity by most of the constitutions, such as 81 § of the Finnish 
Constitution. 

1156  This may or may not include for example cash pool arrangements, that are normal in 
cash management, but which some taxpayers may use abusively. Also, the conversion 
of debt to equity may be reportable even though the background may be based on 
something else than reaching out for any tax benefit.  

1157  Council Directive (EU) 2018/822 explains how aggressive tax planning has become 
more complex often using offshore solutions (recital 5). Nevertheless, identification of 
the schemes is done by hallmarks, see explanations in recital 9 of DAC 6: “Taking this 
into consideration, it would be more effective to endeavour to capture potentially 
aggressive tax-planning arrangements through the compiling of a list of the features 
and elements of transactions that present a strong indication of tax avoidance or abuse 
rather than to define the concept of aggressive tax planning.” 

1158  On the other hand, the DAC 6 rules create only a reporting obligation, not a tax 
assessment. The rule does not touch on the legality principle that deep as it lacks the 
assessment impact, it has only a penalty approach. Nevertheless, the reporting 
obligation may go beyond what would in reality be needed to identify unwanted 
arrangements, but this had required courage to focus and prioritise instead of including 
all possible aspects under reporting obligations. In practice, this means that many 
taxpayers are conservative in reporting arrangements under DAC 6, but instead 
document the reason why they are not reported. 
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a six-month loan, then these loan terms should be reflected in internal loan 
agreements. The OECD is giving guidance of how group internal 
financing could be arranged1159. As discussed earlier some countries are 
following OECD guidelines strictly, some are not. 

Again, the OECD recommendation includes an attempt to guide how to finance 
business independently of the nature of the financing. This fiscally-oriented guidance 
will by definition impact business opportunities especially within capital-intensive 
businesses1160, but not based on law. 

8.2.1.5 Examples 

Let us consider these rules in the light of a few practical examples to make 
conclusions from the taxpayers’ legal protection and legality point of view1161. 

Case 1: A group of companies has a publicly communicated dividend policy 
stating a material share of global profits to be distributed. The dividend policy is 
important for the entire business of the group. To be able to fulfil its commitment, 
the parent company in country A needs distributable funds. To make the distributable 
funds available, operations in Country B need to be restructured to allow a material 
dividend distribution to take place. In the restructuring operations are transferred at 
book value1162 to a new owner in Country B. Transaction is financed by a group 
internal finance company in Country C. The net debt1163 of operations in Country B 
remained the same until the dividend was distributed. 

Tax authorities raise the question of interest deduction as they consider the 
arrangement to be a circular transaction in line with identified arrangements where 
debt levels were increased by using tax-exempt sale of shares, normally at fair 

 
 

1159  The OECD is basing its guidance on consolidated average. The external loan does not 
necessarily reflect financing needs in an investing subsidiary, as explained earlier. It 
illustrates rather the optimisation of external financing by efficient use of internal 
resources. OECD is perhaps seeking for transfer pricing type of comparable 
transactions, some kind of benchmark. 

1160  This view reflects most likely how poor of an understanding the OECD has of how 
different businesses are financed, why different setups are used and finally a very 
narrow fiscal approach on a business topic, just like aggressive tax planning has. 

1161  Even though the short and simple examples are theoretical, they are also very practical. 
My empirical experience is that tax authorities use this kind of argumentation in 
focused tax audits when assessing taxes. By focused tax audit I mean an audit that is 
targeted for a specific area and type of setup. 

1162  Book value in accordance with IFRS means the original acquisition price reduced or 
added with undistributed profits earned during the ownership period. 

1163  Debt levels may increase in some companies as the transferred entities had non-
distributed profits. The increase was offset by increased cash in other companies, the 
net effect being stable. 
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market value. This means that the arrangement would be reportable under DAC 6 
also. Tax authorities argue that the share transfer could have been financed by equity 
instead of debt and therefore the arrangement is done only to create a tax benefit, i.e. 
interest deduction, net debt has no bearing in the case1164. 

Tax authorities’ conclusion in the example is in principle correct: income tax 
paid is reduced after all the steps are executed. However, not due to the restructuring 
but because of dividend distribution1165. As the law does not include a restriction for 
interest deduction in relation to financing dividends, the conclusion looks like a 
form-over-substance approach. I make the following conclusions from this example: 

1. Arguing a tax assessment based on an alternative financing model1166  
illustrates that tax authorities are reviewing the case from a national 
taxable income logic point of view, benefitting the Country B tax 
basis1167. A good example of conflicting interests between countries. This 
BEPS-oriented approach ignores not only the business purpose and needs 
but also the fundamental right to choose between alternative solutions. 
The assessment goes beyond tax authorities’ legal mandate as it compares 
two fully legitimate alternatives with just different tax treatment. When 
considering the totality interpretation is not in line with the rule of law test 
(law is applied even in genuine cases and interpretation goes beyond what 
would be needed to tackle BEPS cases). 

2. As tax authorities’ arguments are based on a combination of stand-alone 
analysis (acquiring entity, not fiscal group) and group and country-level 
consolidated effective tax rate analysis, argumentation seeks as an 
assumption GAAR-based facts. To respect the legality and proportionality 

 
 

1164  Pure equity financing is not normally at arm’s length. The tax authorities’ view is not 
actually protecting the tax base in Country B, but widening the tax base: the tax 
authorities’ alternative model would eliminate all interest deductions compared to the 
situation prior to restructuring. 

1165  If the transaction was executed at group book value, interest cost in tax consolidation 
stays the same (no tax base erosion). The debt-equity changes naturally as a result of 
dividend distribution. Debt-equity is not necessarily the same for seller and buyer as 
the funds are in the transferred entities and will reach the buyer first after dividend 
payment. Net debt results in a stable tax basis as increased interest cost is offset by 
increased interest income in the fiscally consolidated group. Tax authorities can play 
with definitions, such as “stand-alone” and “consolidated” to illustrate their arguments. 

1166  In this case the alternative solution would be equity financing, which differs materially 
from debt financing by nature. 

1167  Cost of equity is actually the dividend, which is not tax-deductible whereas interest cost 
is. Dividends are tax-exempt income for the owner lowering the owner’s capability to 
carry the cost of funding. For business, dividend is equally a cost, but more expensive 
due to the nature of equity compared with debt. 
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principles GAAR analysis should be objective1168 taking into account all 
relevant, applicable facts, both taxable and non-taxable1169. 

3. The attention to the case may be legitimate, but any action taken should 
be based on neutral, objective facts ensuring an assessment that is in line 
with and proportional to the objective of the law. This means that actions 
should be justified, based on law, and they should hit the mark and seek 
the lowest interference with normal tax treatment.  

Case 2: Company A’s profitability is lowering while market interests are going 
up1170. This leads to non-deductibility of interest cost in Company A whereas 
Company B owning the shares in Company A is paying tax for the interest income 
resulting in financial double taxation. Company B decides to increase equity in 
Company A to lower the interest cost and strengthen Company A’s balance sheet. 
Equity increase is executed through the conversion of debt into equity1171. 

 
 

1168  If analyses are done always based on taxable income, the outcome will always differ 
from business assessments. All income flows are not taxable, some of the 
considerations in business planning are taking into account future events to prevent 
risks from materialising or minimising their impacts based on impact and likelihood 
assessment or future strategies. To avoid excessive revenue planning and 
misfunctioning of the EU internal market, the GAAR assessment should always be 
objective. What comes to Urpilainen 2013 p. 210 concern about the flexible 
interpretation of GAAR, objectivity requirement is not limiting interpretation of 
GAAR.  

1169  This kind of argumentation where measures are looked at from different angles 
illustrates partly the approach used as well as not properly understanding the 
fundamental difference of the measures, such as consolidated ETR, country-level 
consolidated ETR, and company ETR. 

1170  This option was perhaps not considered when assessing the impacts as the interest rates 
have been extremely low, even negative, since the financial crisis in 2008. OECD’s 
Public Discussion Draft 2015 discusses the efficiency of interest deduction in relation 
to base erosion and profit shifting. The paper compares whether the limitation should 
be based on interest or debt level. The limitation is purely focused on tax as an 
independent factor, not in relation to actual business needs. On page 22, the OECD 
considers that interest level limiting rules tackle directly the base erosion and profit 
shifting risk. However, the likelihood of base erosion happening through interest 
deduction is not considered at all nor how the rule impacts different businesses and 
their genuine, varying financing needs. The Russian attack on Ukraine in 2022 
impacted prices and finally, central banks increasing interests to prohibit inflation 
realised the risk factor that the OECD in 2015 referred to: interest levels were high even 
though the debt amount would not be excessive. The impact was not due to any tax 
planning. All of a sudden interest rates were increasing strongly compared to the last 
fifteen years. 

1171  In some countries, such as Germany, the conversion may create taxable income, if the 
fair market value of the loan is lower than the nominal value of the debt. This means 
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As Company A cannot improve its profitability nor lower the market interests, 
the only option is to increase equity unless Company A decides to sell its operations 
or part of its operations to solve the issue. Company B may have an obligation to 
report this arrangement according to DAC 6 / MDR rules as taxable income is 
converted into tax-exempt income. 

Tax authorities reassess the arrangement in Country B and consider the income 
referring to the converted part of the equity still to be interest income and therefore 
taxable income. The tax authorities’ argument for this could be that the conversion 
is done mainly to reach a tax benefit through a standardised arrangement1172. Based 
on this argumentation, tax consequence of the arrangement creates a tax benefit in 
Country B.  

The purpose of DAC 6 is not to state that reportable transactions would be tax 
evasion or tax avoidance nor that they would not be acceptable for tax purposes. It 
brings to tax authorities’ attention arrangements that could be questionable or not 
acceptable, i.e. someone has used it artificially. Reporting never the less creates an 
uncertain tax position for taxpayers as reporting obligation labels the arrangement 
based on the hallmark. It increases compliance work to ensure tax treatment of a 
normal, operative arrangement. Already this assumption based on reporting may 
steer taxpayers’ behaviour to financially less attractive options. My conclusions 
based on this example are: 

1. Debt and equity are cornerstones of a business1173.  Any change in the 
debt-equity ratio should as an assumption primarily be regarded as a 
business consideration1174. As in criminal law, and also in tax law broad 
assumption-based hallmarks are not sufficiently clearly defined, as 
required by the legality principle, creating a broad reporting obligation 
that is not easy to comply with. This illustrates well the challenge that this 
kind of “policy”-looking tax regulation creates: the aim is to tackle 
extreme behaviour dressed in the form of harmonisation, but being poorly 

 
 

that in extreme circumstances first the interest cost is not deductible in the target 
country even though interest income is taxable at the receiver and if the debt is 
converted into equity due to heavy financial challenges, the conversion will be taxable 
in the target country without any deduction in the owners’ hands. From a taxpayers’ 
point of view, this creates a clear risk of double taxation which is exacerbated due to 
the widely applicable interest limitation rules. 

1172  Conversion of debt into equity is a normal, standardised arrangement defined by 
company law. As the term “standardised arrangement” is quite wide, this approach 
could be taken by a tax authority that acts formally. 

1173  The importance of debt and equity is not the same for all businesses, but for example 
for start-ups and capital-intensive businesses, it plays a material role. 

1174  This business consideration has a tax consequence, as all other business considerations 
have a tax consequence. 
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defined and disconnected from the framework – the business that is taxed. 
This means that legal principles will play a role when these cases are 
assessed and judged in court1175. Reporting obligation is therefore not 
proportional to the purpose of the rule and neither in line with the rule of 
law.  

2. Alignment with new rules cannot be used as an assumption for a tax 
motive for GAAR or SAAR purposes1176. Taxpayers have the right to 
rely on the law and adjust transactions based on new rules in line with 
their purpose. The legislator has considered compliance with the law as 
acceptable. If this is not the case, the legislation is not predictable or 
clear1177. Assumption-based taxation is not in line with the rule of law. 

3. The purpose of DAC 6 is to create transparency for tax authorities. As the 
hallmarks are extensive the rule may fail in its objective to create 
transparency. It rather prohibits transparency as taxpayers and advisors 
are reporting legitimate arrangements in addition to non-legitimate 
arrangements. Unclarity is a challenge from a legality principle point of 
view. 

 
 

1175  DAC 6 rules are actually weakening the predictability of the tax treatment as taxpayers 
cannot conclude why an arrangement has to be reported and what is questionable in its 
tax treatment. 

1176  The ECJ considered in the C-115/16 Danish cases in paragraph 71 that “general 
principle of law must be complied with by individuals. Indeed, the application of EU 
legislation cannot be extended to cover transactions carried out for the purpose of 
fraudulently or wrongfully obtaining advantages provided for by EU law” and in 
paragraph 72: “It thus follows from that principle that a Member State must refuse to 
grant the benefit of the provisions of EU law where they are relied upon not with a view 
to achieving the objectives of those provisions but with the aim of benefiting from an 
advantage in EU law although the conditions for benefiting from that advantage are 
fulfilled only formally.” I think that, in line with paragraph 100 ”A group of companies 
may be regarded as being an artificial arrangement where it is not set up for reasons 
that reflect economic reality, its structure is purely one of form and its principal 
objective or one of its principal objectives is to obtain a tax advantage running counter 
to the aim or purpose of the applicable tax law”, as this means that changes in a legal 
setup as an reaction to tax legislation may illustrate tax purpose. On the other hand, this 
cannot be an assumption. I have seen the same approach taken by for example the 
Swedish tax authorities. Meanwhile one could argue that changing a set up due to 
changing tax legislation creates a tax reason as such. The purpose is to react and manage 
the tax impact. Even in that case taxpayers should have the right to change their 
business to avoid double taxation or to ensure compliance with the law. Reaction to tax 
law changes does not in itself illustrate abuse of rules nor use of any loop holes, but 
rather making choices in line with the law. 

1177  We come back to Fuller’s list of conditions of good legislation. Complying with new 
rules cannot create a violation or non-compliance with old rules. 
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4. Avoidance of double taxation can never illustrate tax avoidance or an 
illegitimate tax motivation. The purpose of GAAR is not to ensure double 
taxation, merely to ensure correct tax assessment and that income is taxed 
once. Complying with tax rules is a legitimate purpose and interfering 
with this creates even a question of proportionality. 

As we can see, the rule of law is often connected to the proportionality principle. 
If the law or its interpretation is overly far-reaching, taxation may not be in line with 
the rule of law, or at least it is not proportional to the purpose of the law. Therefore, 
it is important to consider the proportionality principle. 

8.3 Proportionality of assessment 
As we can conclude from the examples above, the principle of proportionality is a 
vital legal principle for taxpayers’ legal protection. The principle of proportionality 
is, as Zalanski puts it, a “night watchman” setting limits to regulators regulating and 
authorities assessing different aspects of economic and social life1178. The 
importance of the proportionality principle is highlighted when considering the 
classification of legal principles. The proportionality principle together with the 
principle of subsidiarity1179 can be on one hand classified as general principles in 
constitutional form1180 as they are included in a number of national constitutions1181. 
Both proportionality and subsidiarity principles are included also in the principles of 
the EU legal order1182 . 

We can see the principle of proportionality setting limits on multiple levels: for 
the EU in consideration to Member States, the number of countries in relation to 
their citizens, and finally Member States when exercising their powers within EU 

 
 

1178  Zalanski p. 303 considers the principle of proportionality to be one of the core 
principles of modern public law. It was created originally to set limits for regulators 
starting to exercise their powers to regulate different sectors of life. 

1179  The principle of proportionality and the principle of subsidiarity are closely related. 
Where the principle of proportionality regulates the exercise of powers within specified 
limits, the principle of subsidiarity aims to ensure that these decisions are taken as 
closely as possible to the citizen and that constant checks are made to verify that action 
is justified. 

1180  Vanistendael 2013, p. 34. 
1181  See Zalanski, p. 303. In the Finnish Constitution, the principle of proportionality 

originates from constitutional law 21 § defining the relationship between public power 
and private powers. The proportionality principle is reflected in the administrative law 
in the second chapter defining the principle of good administration. 

1182  Both principles are laid down in Article 5 of the Treaty on the European Union. 
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rules in relation to their citizens1183. General principles fill a gap between the 
competences of the EU and national laws from the taxpayers’ legal protection point 
of view. In this sense, the principle of proportionality is perhaps one of the 
strongest1184 as it can be measured in a national court and the ECJ in case it is a 
question of EU aspects1185. The principle of proportionality acts not only as a 
procedural measure against Member States’ positive obligations in legislative work 
but also as a measure for interpretation of the provisions of law. I am now reviewing 
the third function that Lennaerts and Gutierrez-Fons identified as function: act as 
grounds for judicial review when assessing taxation. 

Adam Smith and multiple authors after him have considered the qualities of a 
good tax system. The issue at hand now is not how a good tax system looks, but 
rather how the rules set by the legislator are interpreted and taxes assessed within a 
tax system1186. Legislators have already considered and decided what a good tax 
system looks like in their opinion. Tax authorities are using their execution powers 
within that framework. As considered above, the principle of proportionality sets a 
limit for tax authorities’ powers. 

Legislators have identified different measures to prevent tax planning that is 
considered mainly tax-motivated1187. Principle purpose tests, benefit tests, and 

 
 

1183  Prechal considers that general principles of EU law act as an aid to the interpretation of 
other EU and national law provisions. At the same time, it is important to notice that 
the proportionality principle does not protect a taxpayer in case the taxpayer is seeking 
non-legitimate benefits, see for example ECJ joined cases C-116/16 Danish case II, 
paras. 80 and 81. The proportionality principle protects taxpayers from taxation that 
goes beyond what would be necessary to eliminate illegitimate setups. 

1184  By stating this is not underestimating the value of the rule of law, rather these two 
principles acting jointly. Further, the proportionality principle is applied also on the 
national level by the legislator, such as the Constitutional Law Committee of the 
Finnish Parliament, and in stand-alone cases by the Supreme Administrative Court in 
line with constitutional interpretation. 

1185  On the EU law level, the principle of proportionality is used as a measure for procedural 
purposes. The ECJ considers in its case law certain factors imposing positive 
obligations to Member States as a proportionality test, see Prechal, pp. 14–15. I have 
reviewed the control angle already earlier in this study when considering when the EU 
rules are applicable. Lennarrts and Gutierrez-Fons (p. 1629) consider general principles 
of EU law to have a triple function: enable the ECJ to fill normative gaps in the Treaty 
or EU legislation, serve as an aid to interpretation, and act as grounds for judicial 
review. 

1186  This highlights naturally the importance of a good tax system. 
1187  Vanistendael reminds us of the impacts of the definitions set by policymakers and 

legislators. When defining transactions to be done solely for tax purposes, tax 
motivation should be very clear. When defining tax to be one of the main drivers of an 
arrangement a whole new spectrum is opened. As tax consequence is natural in all 
arrangements, tax may become easily one of the main objectives. Therefore, the 
principle of proportionality may become critical. 
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beneficial ownership tests illustrate a good example of these. Common for these 
measures is the measurement of tax motivation of the arrangement.  To understand 
taxpayers’ legal protection better, I will turn the approach around from the fiscal 
interest. How strongly tax base-motivated can tax authorities’ analysis and 
arguments be in the light of the proportionality principle? 

8.3.1 Tax consequence, tax benefit, and proportionality 
Cases are often analysed based on whether there are tax benefits1188 and whether 
there are actual business reasons for the arrangement1189. I think that this kind of 
analysis is perhaps problematic and narrow by their approach from the taxpayers’ 
point of view. First of all, tax consequences are always visible as tax is a consequence 
of every transaction, but often with a delay. Tax consequences may easily be mixed 
with tax motivation or tax benefit1190. Secondly, especially for tax authorities, but 
also for courts, business logic is not in their area of expertise and benefits may be 
seen in a narrow angle1191. Thirdly, business judgment is done by the management 
of the taxpayer. Tax authorities might make another judgment on the same issue. 
This, however, does not illustrate tax motivation, merely disagreement on the 
decision1192.  As a last point, I would remind you about an optical illusion of tax 

 
 

1188  The ECJ’s consideration in the Danish cases was somewhat wider as the ECJ was 
making an effort to identify whether the benefits of the internal market are claimed in 
a manner that is not in line with the legal framework, i.e. abuse of the rights. 

1189  Swedish interest deduction rules (2009) go even further based on Swedish SAC praxis 
(2011, ref 90). The SAC considered that only transactions with third parties, i.e. other 
than group internal transactions are executed for business reasons. Group internal 
transactions again are, unless to a close connection to an external acquisition, done 
purely for group internal comfort purposes. They are not considered to be done for 
business reasons, but rather for organisational reasons in spite of that they may aim to 
improve the profitability or competitiveness of the group. This is surely a far-fetched 
understanding of business reasons and its proportionality can be challenged. 

1190  As I have earlier analysed, a taxpayer has the right to choose the alternative that is best 
for the taxpayer, even though it would have the lowest tax burden. Exercise of economic 
freedoms does not illustrate tax avoidance and a comparison of different ways of 
executing a transaction does not illustrate necessarily at all a tax benefit. The taxpayer 
can even utilise the differences in tax rules in different Member States as long as the 
setup is genuine and has a business motivation. 

1191  Tax authorities may see tax benefits when they review one company in one country, 
especially in group internal transactions even though for the group there is no benefit. 
As Knuutinen considers, BEPS-based tax benefits are seen in timing differences. It 
seems to be that sometimes the definition of tax benefit is intended to be wide, even 
though wide interpretation will challenge proportionality. 

1192  Operative management may also have different views and options, but they have the 
mandate to decide and they carry also the risk. 
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benefits. Taxes are measured and reported based on different standards that are not 
comparable. The simplified conclusion is often far-fetched1193. Therefore, it could 
be interesting to compare tax and business-oriented approaches with each other in 
the light of proportionality1194. 

The EU has implemented multiple initiatives on tax. I have questioned their 
proportionality. Proportionality appears to be an issue from a new angle in the time 
after Pillar 2: if taxes can interfere with taxpayers’ economic freedoms in case they 
are abused to receive a tax benefit, tax authorities need to illustrate that this 
motivation exists. In the post Pillar 2 environment, demonstration of tax benefits 
becomes a challenge for tax authorities as the minimum tax rules ensure “minimum 
effective taxation of such entities operating in the internal market”. In other words, 
if there is a tax benefit for a transaction in income taxation, this benefit is eliminated 
as minimum tax rules ensure minimum effective taxation. To be proportional, tax 
authorities should illustrate, based on the purpose of minimum tax rules, that 
taxpayer is abusing not only the internal market, but also minimum tax rules. 

Proportionality acts as a balancing power between business and fiscal interest 
setting requirements for tax authorities. Prechal concludes based on ECJ case law 
that the criteria used in the procedures must be objective and non-discriminatory as 
well as decisions must be backed by a statement of reason1195. To seek objectivity 
we should then measure also the interests that tax authorities are representing against 
the business case1196.  

The assumption of tax authorities being objective purely as they are acting as an 
authority is not sufficient1197. Tax authority objectivity is disturbed by a lack of 
professional skills and understanding of business metrics1198. Such an assumption 
ignores the objectives of proportionality as tax authorities represent fiscal interest 

 
 

1193  Based on IFRS standards, some items that may look like a tax benefit from the cash tax 
or taxable income point of view are not creating any value from the ETR point of view. 
The cash tax rate does not correlate to the effective tax rate. 

1194  Proportionality is a principle balancing private fundamental rights with authority’s right 
to violate them in the public interest: proportionality is a limitation of political and 
administrative community powers for the benefit of liberty. See for example Scaccia, 
p. 3. Further, terms such as ETR that is reported, may be referred to, but should not be 
taken into account unless the one who is assessing the case truly understands the 
functionalities of the KPI. 

1195  Prechal, p. 15. Reasons are often presented narrowly, if at all. 
1196  Tax can be an important component by creating a risk rather than a benefit. 
1197  See for example Knijnenburg. He considers that tax authorities’ interest is not to be 

objective, merely to look for opportunities to collect tax. This means that courts should 
control that tax authorities are acting in line with the rules set for them. 

1198  Tax authority is professional in applying tax law, not in business case assessment. 



Legal principles 

 273 

over business reasons1199. Taxpayers have an obligation to illustrate business reasons 
only to a sufficient extent, otherwise, it cannot be used as an assumption that tax 
avoidance is always the initial interest of taxpayer1200. Similarly, tax authorities 
should demonstrate that they are not focusing only on tax collection, i.e. that they 
actually respect their role as an authority1201.  

The issue of tax authorities’ objectivity1202 is important from the taxpayers’ legal 
protection point of view as tax authorities’ knowledge, expertise, and focus are 
strongly on taxable income and tax basis whereas business logic includes several 
additional aspects outside of taxable income1203. Additionally, tax authorities are 
acting in the interest of one country while business interests do not recognise country 
borders. 

Tax authorities’ information requests could have clarifications and explanations 
on for what purpose the information is needed and what is the issue the tax authorities 
are considering. This kind of transparency would ensure proportionality of the 
interpretation as taxpayers can also consider what information would be applicable 
and crucial for the issue at hand.  

When a legislator takes action to protect national fiscal interests, the 
proportionality principle acts as insurance to ensure that these rules are not used 
excessively. In other words, proportionality, i.e. putting tax effect into a wider 
business framework, acts as a balancing power so that the fiscal interests would not 
be the focal point either in the authority activities. Further, also tax authorities should 
respect proportionality1204. 

 
 

1199  This does not mean that tax authorities should not ask for business reasons and 
background information. This information may be required to understand the content 
of the transaction and is needed for the assessment that is defined in tax law. In light of 
anti-avoidance rules, the request, however, needs to be proportional. 

1200  Rules for the burden of proof would be examined and followed. If a taxpayer presents 
valid reasons and arguments, tax authorities have an obligation to present at least as 
clear and hard evidence if they disagree with the evidence. 

1201  Here a clear commitment to respect the letter and purpose of administrative law 
requiring objectivity would be valuable. 

1202  Tax authorities should be by law objective and act on the basis of responsibility and 
liability of a civil servant. The threshold to question this by law set objectivity is high 
and therefore civil servants obligations may be overridden by the fiscal interests.  

1203  Such aspects are for example managing currencies, currency fluctuations, customer 
relations, investment planning, risk assessment & mitigation, WACC, ESG aspects & 
compliance, accounting, and employment aspects. 

1204  Taxpayer’s committing to responsible and sustainable tax management principles 
usually commit to respecting the purpose of the law. This reflects taxpayers’ 
commitment to utilise taxpayers’ rights proportionality. Likewise, tax authorities 
should commit to using their powers respecting the proportionality of the law. 
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8.3.1.1 Case study as an example 

I will give an example of the challenge to illustrate the importance of 
proportionality1205: 

Sweden launched a limitation for interest deduction for financing group internal 
acquisition of shares1206. The new rules were needed as tax authorities identified 
certain types of round-tripping arrangements1207.  

The new rules denied interest deduction in group internal share acquisitions 
unless the interest income was taxed hypothetically more than 10% or there were 
mainly, i.e. more than 75% other than tax reasons for the acquisition and funding1208.  

In this case, a group internal restructuring was executed in 2005. 
Restructuring, including the group’s internal acquisition of shares, was executed 
post-listing of an operational division from the Group (non-Swedish operations). 
This external sale of shares resulted in a need to adjust the group debt-equity 
level due to a changed risk profile. Adjustment on the group level could be done 
by investing in new operations and distribution of dividends, which both were 
used. To be able to distribute dividends, the ultimate parent company needed 
distributable funds from subsidiaries, including Sweden. Due to an accounting 
technical dividend lock dividend distribution required restructuring of the 
Swedish operations to allow a dividend distribution. The restructuring was done 
at so-called group book values1209. The restructuring did not change the Swedish 
group net debt position at all1210.  

Tax authorities denied the deduction of interest cost. Tax authorities’ basic 
arguments were few. First, the tax authorities argued that the taxpayer had 
shifted already a large amount of income from Sweden by deducting large 
amounts of interest between 2005 and 2008. The tax authorities argued also that 
funding could equally have been done in the form of equity only, without creating 
any interest cost at all. The third argument was that the taxpayer could transfer 
cash through a cash pool to the ultimate parent company without any dividend. 
Finally, the tax authorities argued that the need to adjust the group debt-to-

 
 

1205  This example refers to a long legal process in Sweden concerning the right to deduct 
interest costs after a group internal restructuring. The case can be studied from the 
following court decisions: Kammarrätten 30.6.2017 case number 3534-16, 4732-4734-
16 and 4757-16. 

1206  Swedish Income Tax Act (1999:1229), chapter 16 Article 1. 
1207  Swedish tax authority memo of 2008. 
1208  The word mainly is considered to be 75% based on court and taxation praxis in Sweden. 
1209  These book values were materially below fair market value as they consisted of original 

acquisition costs and non-distributed profits during the ownership period. 
1210  Debt could increase in one entity, but equally equity increased in another entity. 



Legal principles 

 275 

equity ratio as a result of the external sale of business is only a group internal 
issue and not sufficient as a business reason. 

The taxpayer presented analysis and expert witnesses concerning the 
importance of distributing dividends, financial setup, debt-equity ratio movements 
(or non-movements) in the restructuring, group internal financing, and the 
relation of the group internal restructuring to the external transaction, i.e. sale of 
a subsidiary. The taxpayer explained also the challenges and differences between 
debt and equity financing: for operative purposes cost of equity is actually higher 
than debt. Therefore a balance between debt and equity is important.  

The 2009 interest deduction limitation rules in Sweden were created due to 
taxpayer behaviour1211. Taxpayers were using their freedom to organise their 
businesses in a far-reaching way1212 raising a question of whether this is already a 
misuse of freedom rights1213. The high-level aim for the legislation as such was at 
least in my opinion legitimate1214.  

The legislation around the limitation on interest deduction was initiated and to a 
large extent also drafted by tax authorities. Its wording was criticised for being 

 
 

1211  The law proposal was initiated by tax authorities. The key driver was stated clearly in 
the law proposal “Bakgrunden till förslagen i hemställan är att Skatteverket har 
identifierat ett antal skatteplaneringsförfaranden som vidtagits inom en 
intressegemenskap. De grundläggande komponenterna i förfarandena är att ränteavdrag 
har gjorts i Sverige medan motsvarande ränteinkomst har beskattats lågt eller inte alls. 
En annan viktig komponent är den år 2003 införda skattefriheten för kapitalvinster på 
näringsbetingade andelar. Vidare framgår av hemställan att förfarandena 
huvudsakligen har saknat affärsmässiga motiv”. Law proposal (Sweden) 2008/09:65, 
p. 30. 

1212  The round-tripping structures could be used repeatedly to minimise tax burden 
meanwhile the business reasons were thin or at least not evident. 

1213  Both tax authorities and the legislator considered financing of group internal share 
transactions to create a material erosion to the Swedish tax base due to profit shifting. 
Later when the interest deduction rules were renewed this was seen as insufficient and 
the limitation was broadened to financing other activities also.  

1214  As the target of the law, at least based on the wording of the law proposal, was to 
prohibit arrangements without sufficient business reasons, it seems to reflect more on 
prohibiting tax avoidance. National tax avoidance has been accepted as a justification for 
rules limiting economic freedoms, see case C-446/03 Marks & Spencer. According to 
Vanistendael 2019, tax avoidance and misuse of treaty rights create currently a 
justification to limit the EU treaty rights. While ECJ case law as well as Vanistendael 
refer more to artificial arrangements in this respect, the Swedish law proposal is silent 
about the artificiality of the arrangement. Instead the proposal states that the arrangements 
identified have been mainly lacking business reasons (“Vidare framgår av hemställan att 
förfarandena huvudsakligen har saknat affärsmässiga motiv”). This is why I think it is 
justified to consider the law to have justification on the fundamental level, even though it 
may be questionable how this justification reaches in the light of EU law. 
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unclear, including subjective measures, and being executed extremely fast1215. 
Important components of the law were copied from the Dutch rules. An 
overwhelming majority of attorneys and academics have been of the opinion that the 
drafting of the rules was poor1216. The limitation is built to the idea of non-taxable or 
lowly-taxed interest income in another country than Sweden, but when compared 
with Swedish taxation, the interest deduction impacts the functioning of the internal 
market and therefore the law has EU implications. The analysis of EU law was thin 
in the legislative process. 

The key question here is whether tax authorities’ interpretation goes beyond the 
objective of the law and what actually is needed to fulfil the purpose of this law1217. 
The Swedish tax authorities are applying naturally primary Swedish law. Tax 
authorities should respect also EU law if there are EU law aspects in the law1218. In 
our example1219, as in most cases, the law applies in relation to Sweden and another 
state1220. Therefore the Swedish tax authorities should construct their arguments not 
only based on the Swedish rules but also on respecting the EU rules. To respect 
proportionality, “mainly business reason” test would not be sufficient as it may 
challenge legitimate cases1221, but the test should actually require the arrangement to 

 
 

1215  Tax authority’s memorandum, being the basis for legislation, was published on 23 June 
2008. The legislation was executed during the summer holiday season resulting in a 
very limited time for stakeholders to comment and for impact assessments. See 
Hultqvist 2014. 

1216  Tax authorities proposal was made in “Förslag om begrnänsningar I avdragsrätten för 
ränta m.m. på vissa skulder” 23.6.2008. For example Hultqvist, Samuelsson, Andersson 
and Kovacs Kal have criticised the legislation. Also the Council on Legislation 
(lagrådet) proposed a number of changes to the law. 

1217  The proportionality principle is the key component in the ECJ’s doctrine rule of reason 
considering justification for violating with the EU law. It is included as the fourth 
question in the rule of reason. Where some cases may well pass the first three tests, they 
fall on proportionality. See Urpilainen, p. 80. Obviously, the line on what goes beyond 
what is needed is a delicate question not clear in ECJ case law either. 

1218  Ibid. Taxation is primarily a national topic, but EU law can be applicable if the tax is 
in the focus of EU law, such as treating citizens from another Member State differently 
without justification. 

1219  The law seems to be applicable almost exclusively to cases in relation to Sweden and a 
foreign country including EU Member States, see EU Commission questions to Sweden 
and the Swedish government’s reply dnr Fi2013/153, 2013. 

1220  It seems to be that the cases where the rule would apply to domestic cases are extremely 
few even though domestic cases may also include low taxation and use of tax-exempt 
income. As the comparison is done on a theoretical level to the Swedish tax base, most 
of the low-taxed cases are based on Swedish rules and would not trigger this term. 

1221  This seems obvious as the Swedish SAC defined the terms for “mainly business reason” 
to refer only to external acquisitions independently of how material business reasons 
internal restructuring would have. 
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be artificial1222. These two measurements are not conflicting, but an artificial 
arrangement is more narrow compared with the concept of “lacking mainly business 
reasons”1223. The Swedish term covers even situations that are executed in line with 
the word and purpose of the law. 

It is crucial to examine tax authorities’ main arguments in relation to 
proportionality. 

The tax authorities’ main argument was that funding could equally have been 
done in the form of equity only, without creating any interest cost in Sweden, i.e. 
there is a tax benefit1224. The tax authorities have recognised an alternative option to 
execute the arrangement with different tax consequences. This statement does not 
include any argument as to why it would have been a better arm’s length solution for 
the taxpayer to use sole equity financing instead of debt and equity financing. Nor 
are tax authorities presenting any arguments that the financing would be artificial. 
Rather, there seems to be a Swedish fiscal interest behind this argument – tax 
authorities actually would have increased the tax revenue1225.This reasoning goes 
beyond what would have been required to reach the purpose of the law, i.e. stop 
circular arrangements utilising a tax-exempt step up in value with a new interest 
burden in Sweden. If the purpose was to eliminate this kind of group internal 
arrangements where new debt is shifted to Sweden artificially being taxed at a very 
low rate the approach taken focuses on all group internal restructurings exclusively, 

 
 

1222  This is confirmed by the ECJ for example in cases C-446/03 Marks & Spencer, p. 35, 
C-196/04 Cadbury Schweppes, p. 47, and C-524/04 Thin Cap, p. 64. 

1223  The word “mainly” makes the interpretation quite broad compared with the ECJ’s 
definition of “wholly artificial” added with the arm’s length requirement. It may include 
even valid and legitimate business reasons and will impact the functioning of the 
internal market. Vanistendael considered that the main purpose test in the later EU rules 
may also go further than “wholly artificial”. It will be interesting to see what kind of 
position ECJ will take when tax authorities refer to tax being the sole or one of the main 
reasons. 

1224  It is important to note that Swedish tax authorities take a standpoint only on the Swedish 
position arguing that there would be no interest cost nor deduction in Sweden. The 
Swedish tax authorities are silent about the impacts in the hand of the shareholder who 
invests in equity of the Swedish entity. 

1225  In the starting point Swedish operations had debt and equity. The Swedish tax 
authorities’ claim that after the restructuring the Swedish operations would need to be 
financed with equity only, which leads to a situation where no debt would be approved, 
not the old external acquisition-related debt either. As there would be no interest 
deduction, this would be beneficial for Swedish fiscal interests. Tax authorities 
presented no business reason-related argumentation for this view. The taxpayer 
presented reasoning to support the selected financing model, business logic, and how 
the Swedish tax base did not change at all due to the restructuring. 
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not focusing on artificial arrangements. The chosen approach is not only protecting 
the Swedish tax base from being eroded, but it is also enlarging the tax base1226.  

Secondly, this argument demonstrates the poor respect that tax authorities had in 
respect of their actual mandate. Instead of arguing tax treatment based on tax law, 
they were making a business assessment based on corporate income tax regulation. 
This means that we should consider the proportionality of the Swedish tax 
authorities’ assessment process: are they aiming to assess business cases by other 
than business factors, i.e. purely tax factors, are the internal market impacts 
considered, or is this just a tax collection argument? This takes us to consider two 
angles – the burden of proof and the tax authorities’ mandate.  

A taxpayer has the burden of proof in this case to make evident that the 
arrangement was based on actual business reasons. The arrangement should 
therefore be done in a balanced manner and not only for one purpose1227. Tax 
authorities seem to, as Andersson considers1228, leave the non-taxable considerations 
entirely out of their analysis by ignoring even regular tax consequences being in line 
with tax system1229. This argument is from the other end of the spectrum where 
aggressive tax planning is on the opposite end, i.e. fiscal planning1230. 

 
 

1226  This argument represents a typical fiscal argument. The ECJ has considered that a lower 
tax burden in another Member State as such is not a legitimate reason to restrict freedom 
of establishment. The rule of law test, where the proportionality principle is one part, 
is forcing a comparison of fiscal interest with the functioning of internal the market. 
Different tax rates are part of the EU legal framework, so lower taxation in another 
Member State as such is not sufficient reason to deny interest deduction.  

1227  The question of whether taxes are included in the business reasons or not is raised 
especially in connection to the Swedish interest deduction rules. Hultqvist 2014 as well 
as the parliament’s Council on Legislation (lagrådet) seem to agree that taxes are 
included in the business reasons although this cannot be concluded from the interest 
deduction rules. Also, Samuelson and Kovacs Kal seem to agree with this view as well 
as Andersson & Caneborn, even though he remarks that in practical terms tax 
evaluation is not valid when considering business reasons. The Swedish SAC instead 
seems to disagree with this view. The SAC makes even a difference between 
organisational and external business reasons. 

1228  Andersson & Carneborn 2012. 
1229  This illustrates well the importance of how “tax benefit” is defined. In this example, 

tax benefit seems to be understood by the Swedish tax authorities in a way that if the 
effective taxation in another EU Member State would be lower than the Swedish tax 
level (nominal Swedish tax rate), this creates a tax benefit. This approach is fixed to the 
actual, legitimate level of taxation making the Swedish tax to be the standard for 
comparison. This is not in line with the legal framework. 

1230  By concentrating on a model that would have a maximum tax burden tax authorities 
are not only illustrating an artificial tax benefit but also shifting the burden of proof 
back to the taxpayer. Taxpayers should provide negative proof that the arrangement 
was not done for tax purposes.  
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The approach taken by the Swedish tax authorities and confirmed by the Swedish 
SAC, so-called administrative comfort, as the purpose of the transaction, leads to a 
new sub-question of proportionality. Is tax authorities’ request for evidence 
proportional at all in light of fair trial and burden of proof? Without going into details 
of this aspect1231, I would conclude that tax authorities should provide evidence that 
taxpayers’ arrangement is either artificial, not relevant or only a detail in the totality 
of the stated objectives and in relation to all the outcomes of the transaction(s)1232.  

The question of tax authorities’ mandate goes partly into the same question as 
the burden of proof. Tax authorities can claim that a transaction is artificial or even 
that it has been made mainly for seeking tax benefits, but to do this, tax authorities 
must be able to illustrate objective evidence of tax benefits being unintended for the 
legal system1233. Tax authorities cannot conclude or decide what a taxpayer’s 

 
 

1231  The taxpayer has better resources when considering the burden of proof as the taxpayer 
runs the business and knows the background, objectives, and actual transactions. 
Therefore, it is natural that the taxpayer has the main burden of proof, or at least an 
obligation to assist in providing facts for tax authorities. This obligation is not without 
limits as taxpayers should consider even the self-crimination protection. On the other 
hand tax, authorities should illustrate evidence for their assessment, which may be 
based on the facts authorities sourced from the taxpayer, third parties, or public sources. 
In all cases, tax authorities’ evidence should be relevant to the case, in other words, 
pertain to the question based on valid facts and information. For example, reference to 
a LinkedIn profile may be questionable as the profile holder may have communicated 
topics in his/her own interest, for example, to find a new position. Further, tax 
authorities’ evidence cannot be purely a business judgment or ignorance of the business 
considerations the taxpayer is illustrating. Tax authorities should present evidence that 
a court can consider relevant, reliable and responding to taxpayer’s key arguments in 
the case. The arguments should be broad, in other words, not just tax-based arguments. 
The ECJ is talking about tax authorities’ obligation to pass subjective and objective 
tests, see van Broe 2007, p. 909, reference to the judgment of the ECJ on the, C-433/04 
Commisson v. Belgium, paras. 35–38. 

1232  In our example this would mean that tax authorities should illustrate that the non-tax 
objectives as a total are not material enough in light of the law when compared to tax 
benefits, in other words, tax reduction that is not in line with the existing law or the 
purpose of the legal system, tax deductibility is not available for any comparable 
situation (i.e. even in case of external transactions) or that the arrangement is artificial. 

1233  See also Kovacs Kal. Even though rulings are available, at least in the highest level of 
courts, only for legal questions, not that much for evidence, the tax authorities’ mandate 
could be defined based on whether tax authorities would give a ruling in the matter. In 
this respect it is quite obvious that the tax authorities’ mandate is not sufficient to state 
whether a business reason is valid. Business strategies belong to taxpayers. If a taxpayer 
is transparent even the unintended tax benefit can be concluded from the facts. 
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strategy and risk profile should be in this respect. Neither have tax authorities the 
knowledge to do that1234. 

The tax authorities’ supporting argument was that taxpayer could have reached 
its objectives by transferring cash through a cash pool to the ultimate parent company 
instead of making dividend distributions. This argument is confusing1235. It ignores 
the rules and requirements set for profit distribution1236. Tax authorities fail to be 
objective. Tax authorities’ behaviour is not only in breach of the fair trial principle, 
burden of proof, proportionality, but also of fundamental tax authority obligations 
and legal governance1237.   

The tax authorities’ approach seems to be extremely restrictive, both by 
interpretation and by approach to facts, than what the SAC has stated1238. Kovac Kal 
states that interest deduction seems to be acceptable based on business reasons only 
“if 1) no complex economical arrangement has been used and 2) taxable benefit can 
be considered not to be material to the extent that the arrangement is mainly business 
motivated.” Kovac Kal’s view is that these circumstances are rarely fulfilled1239. 

 
 

1234  Kovacs Kal p 246l made the same conclusion based on Swedish tax authority’s 
presentation. I have noticed the same kind of attitude at different tax audits. Tax 
authorities ignore for example risk mitigation actions with an argument that they do not 
see this risk ever materialise. 

1235  Shifting cash within the cash pool transfers cash between companies creating debt and 
receivable, but cash transfer in itself does not impact the distributable funds at all. 
Confusing cash positions with distributable fund positions may serve tax authorities’ 
purposes to illustrate tax benefits and lack of business reasons. Compare also 
Knijnenburg. 

1236  Profit distribution is the only company-initiated method where the company creates an 
income for its owner. Cash management, such as cash pool arrangements, does not 
create income for the owner as it is merely a balance sheet transaction creating a debt 
relation between the company and its owner. 

1237  Based on Knijenburg this seems to be a more common challenge than public discussion 
in the post-BEPS environment would give reason to think. I have not seen tax 
authorities having any internal contract ensuring that civil servants in reality comply 
with tax authority legal obligations. Simple hallmarks of responsible governance are 
missing. 

1238  The SAC interpretation is strict, though leaving some optionality. One of the SAC 
judges, judge Ståhl, did not agree with the majority’s opinion. She argued that such a 
definition as organisational reasons should have been included in the law itself and 
therefore the judgment is incorrect and overly far-reaching. Even the Financial 
department considered during the legislative work so-called organisational reasons to 
be business reasons (pp. 37-38). Even the Swedish government in their letter to the 
European Commission has explained organisational reasons to be acceptable business 
reasons. See also Kovacs Kal. 

1239  Kovac Kal pp. 242–243. I would agree with this conclusion. 
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The tax authorities’ argument is restrictive in comparison to what was stated in 
the legislative process1240. The authorities in this example did not state any other 
reason for their approach than that the business reason test has to be applied in a 
narrow meaning. This impact is far beyond what was the purpose of the law and what 
has been considered acceptable by the ECJ. Financial reasons in connection to 
lowered fiscal revenue are not a justification for a restriction of EU freedoms1241. 
Further, the assessment is impacted by tax authorities’ behaviour, which is evidently 
not objective nor in line with the legal governance set for tax authorities. 

I would conclude that in this example proportionality is interfered with on the 
level of law, the SAC initiated praxis and tax authorities’ approach. Challenges can 
be identified on multiple levels based on proportionality, which is a fundamental 
aspect of the example. 

8.3.1.2 Comparison between Finland and Sweden 

We now shortly compare this example to Finnish tax authorities’ guidance1242 
concerning tax evasion1243. The Finnish rule is based on an assessment of whether 
the form of arrangement is not in line with reality or whether the obvious motive of 
an arrangement is to avoid taxation. The Finnish tax authorities are referring mainly 
to a comparison between the selected legal form and reality. This approach differs 
from what the Swedish tax authorities state. The Swedish tax authorities make an 
operative choice between different solutions, at least in case of interest deductions. 

The Finnish tax authorities state also that the second sub-section of 28 § of the 
tax procedural law can be used if business reasons are remote compared with tax 
benefits. Here the Finnish tax authorities refer to the SAC decision 2014:66. This 
section of the guidance seems to refer to some kind of business reason assessment 
where tax authorities compare business reasons and tax benefits reached. As the SAC 
in the referred decision did not come to the conclusion based on a business reason 

 
 

1240  Samuelsson considers the preparatory works to have high value as a source for 
interpretation. 

1241  ECJ C-35/98 Verkoojien, para. 48, and C-292/04 Melicke, para. 30. See also Urpilainen 
2012, p. 81. Vanistendael considers that tax avoidance became a justification to restrict 
EU freedoms in C-446/03 Marks & Spencer, para. 51. Further, Vanistendael states that 
Community law is abused if conditions for obtaining advantage were created 
artificially. Vanistendael 2019. 

1242  Finnish tax authority guidance on the interpretation of tax evasion rules, 2.8.2016. 
1243  I use the word tax evasion instead of tax avoidance. An arrangement may be regarded 

to be tax avoidance, but that refers more to the motive of the arrangement while tax 
evasion is clearly avoidance that is not acceptable based on legal criteria. 
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test, but rather a form-over-substance approach1244, the conclusions presented are 
far-reaching and complex. It leaves open questions such as whose view is crucial 
when considering business reasons and what is a tax benefit1245. The Swedish 
approach especially in the interest deduction cases is based on assessment of mainly 
tax benefit, as explained earlier. It appears that the Finnish practice is closer to the 
ECJ considerations of artificiality whereas the Swedish approach is not proportional 
to the objectives set. 

8.3.2 Conclusions on proportionality and assessing taxation 
To conclude the important role of proportionality for taxpayers’ legal protection 
when assessing taxes, I would point out a few items. First of all, it is essential to 
consider that tax assessment is proportional to the objectives of both national law 

 
 

1244  The SAC considered in its analysis that the three parties involved in the arrangement 
were aiming to create an incentive system for A Oyj, i.e. one party in the arrangement. 
The interest was to make an incentive for A Oyj’s management and B Oy, a company 
owned by A Oyj’s management, was established to execute this kind of incentive. This 
led to an incentive comparable to salary. Salary payment was converted into another 
legal form. The only business purpose that was presented was the need for A Oyj’s 
incentive system, which was respected and not ignored. In its decision the SAC 
(Finland) 2018:40, it considered that business reasons were thin. At the same time, the 
SAC considered that the whole arrangement appeared artificial, and therefore the 
second sub-section of 28 § of tax procedural law could be applied. This substance is 
reflected by strong personal interest. 

1245  Tax benefits are a delicate question. In common language, a tax benefit may be seen as 
beneficial taxation. In the light of our example, the Swedish tax authorities’ view seems 
to be that there is a tax benefit if a taxpayer has chosen a method with a lower tax burden 
compared to another available solution (debt instead of equity). Even the Swedish 
government seems to have the same thought process in its budget proposal Prop. 
2012/13:1. In consideration of business reasons it should be considered whether a 
taxpayer could have financed the arrangement with equity instead of debt. See also 
Kovack Kal. This thinking seems to be rather the opposite of taxpayers’ aggressive 
planning or even artificial arrangement. It is seeking only a maximal tax consequence 
independent of whether any sensible business person would choose the method 
ignoring options that for example company law has identified. The Finnish SAC has 
stated in its decision 2017:78 about tax benefits that “as there was no evidence of 
concrete tax benefits nor tax benefits that would not belong to the system” there were 
no tax benefits. I would agree with the SAC, the tax benefit should somehow be a 
benefit that does not belong to the tax system but is reached through an artificial 
arrangement misusing freedoms. If the artificiality is given the true legal and financial 
form, the tax consequence would look different. See also SAC 2014:66 
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and EU law1246, if EU law is applicable1247. Tax assessment should have as a 
maximum focus on the objectives set for the tax law1248. State budget responsibility 
is with the government, not with tax authorities. This comparison of taxing powers 
being in balance with taxpayers’ economic freedoms has a few sub-angles. 

The proportionality relation between ATAD and Pillar 2 needs to be solved by 
the ECJ as the overlapping tax regulation most likely will result in situations where 
the outcome goes further than intended. The proportionality needs to be reflected 
against the functioning of the EU internal market, proportionality, and equal 
treatment. I think that there are strong arguments for creating even a higher threshold 
for tax authorities to apply anti-avoidance rules in the future. 

It is fundamental to define, even for legality principle purposes, what is a tax 
benefit1249. The definition of tax benefit gives a frame for both taxpayers and tax 
authorities to understand what kinds of tax impacts are natural tax consequences, 
especially in cross-border transactions in line with the tax framework. Purely a 
difference in tax rates or different treatment of different transaction types1250 creates 
variance of tax consequences. The difference between these tax consequences is 
based on the tax system itself or the principles of the EU internal market and the 
freedom to use these options is in accordance with the purpose of the legal 
framework as long as the transactions are genuine and not abusive. Proportionality 
sets a limit when assessing especially whether a transaction is seen to be abusive.   

Taxation is regarded to be a justification to interfere with an entrepreneur’s 
constitutional economic rights as long as it is proportional1251. A good tax system, as 

 
 

1246  In the case of for example ATAD, there is always an EU law connection. 
1247  The starting point for this consideration, especially from a taxpayers’ legal protection 

point of view is, that proportionality has been measured in the legislative process in the 
consideration of rights based on constitutional and EU law. 

1248  The assessment should consider also that the interpretation is proportional to economic 
freedoms. 

1249  Tax benefit is not used only as an argument by tax authorities, such as in the example, 
but also for example in DAC 6 reporting requirements. On the other hand, the ECJ has 
stated, when considering the rule of reason, that a lower tax burden in a different 
Member State as such does not create a tax benefit in itself, see Urpilainen 2012, 
pp. 80–81, and De Broe 2007, p. 915. I have experienced an extreme impact when 
considering the question of subsidiary domicile. The better investment treaty protection 
coverage in the Netherlands pointed out to be important being more important than 
normal tax benefits normally considered. 

1250  Tax rate difference refers to the freedom to choose the country of establishment. By 
planning where a business is established, the tax burden varies as different countries 
levy taxes at different rates or have other differences in their tax systems. Different 
transaction types refer to the possibility of executing transactions by choosing between 
transaction types. A business can be sold as an asset transfer or by selling shares. Tax 
treatment of different transaction types may vary from each other. 

1251  Ibid. 
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Smith defines it, is meant to be neutral. The existence of tax avoidance rules and ECJ 
case law identifies that if a taxpayer’s solutions are artificial, i.e. purely tax driven, 
and therefore are misusing freedom rights, they can be disregarded1252.  

Benefits that conflict with the purpose and structure of the tax legal system 
should be considered as unjustified tax benefits1253. This conclusion is built into the 
rule of reason consideration1254. When measuring if a transaction is done to reach a 
tax benefit, analysis cannot be based on tax consequences, but on a comparison 
between the tax consequence of the executed arrangement and arrangement that 
would be in line with the purpose of the tax legal system as the ECJ has confirmed 

 
 

1252  The ECJ stated in joined cases C-115/16 Danish case, that based on existing case law a 
taxpayer cannot refer to EU freedoms to misuse then EU freedom rights (legal principle 
prohibiting misuse) (para. 96), and that a legal person cannot benefit from an EU law-
based right if the arrangement is financially wholly artificial and aims to avoid impacts 
of Member State legislation (para. 109). This statement makes a clear statement that 
prohibiting misuse of legal rights is not allowed. E contrario it includes also a statement 
that as long as the arrangement is real, rights are available. 

1253  ECJ case C-196/04 Cadbury Schweppes states this principle from an EU law point of 
view. The case concerned the United Kingdom’s controlled foreign corporation rules. 
The UK rules applied differential treatment to UK-resident companies on the basis of 
the level of taxation of the relevant associated company, specifically “a difference in 
treatment of resident companies on the basis of the level of taxation impose on the 
company in which they have a controlling holding” (para. 43). The ECJ concluded in 
paragraph 44: “where the resident company has incorporated a CFC in a Member State 
in which it is subject to a lower level of taxation within the meaning of the legislation 
on CFCs, the profits made by such a controlled company are, pursuant to that 
legislation, attributed to the resident company, which is taxed on those profits. Where, 
on the other hand the controlled company has been incorporated and taxed in the United 
Kingdom or in a State in which it is not subject to a lower level of taxation within the 
meaning of that legislation, the latter is not applicable and, under the United Kingdom 
legislation on corporation tax, the resident company is not, in such circumstances, taxed 
on the profits of the controlled company”. After this the ECJ concluded that this 
difference of treatment and “the resulting disadvantage of resident companies which 
have a subsidiary subject, in another Member State, to a lower level of taxation are such 
as to hinder the exercise of the freedom of establishment by such companies.” 

1254  The ECJ’s rule of reason consideration is built on the idea of EU law and the purpose 
of EU law. This means that the benefit reached should also be in conflict with the EU 
law fundaments. See for example Case C-524/04 Thin Cap, where the ECJ adopted a 
commonly used three-step analysis: 1. which Treaty freedom is relevant, 2. whether the 
relevant Treaty Article is engaged, i.e. whether there is a restriction of the relevant 
Treaty freedom, and 3. whether the restriction is justified by a public interest recognised 
by EU law and is proportionate to that interest. EU freedoms are clearly a benchmark 
to consider what kind of tax consequence is the targeted outcome. See also Case C-
110/99 Emsland Stärke where in paragraph 39 the Commission considered that 
“commercial operation was carried out essentially to obtain a financial advantage 
incompatible with the objective of the Community rule.” In this case, the ECJ comes 
later back to artificiality.  
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in its case law1255. This leaves taxpayers’ the right to select any legally correct and 
justified method or alternative to reach the business target if it is in line with the 
purpose of the tax legal system1256.  

Analysing artificiality may be challenging for tax authorities as it requires deeper 
analysis and understanding of non-taxable income logic and factors. Therefore, there 
is a risk that tax authority analysis and assessment are not proportional. In assessing 
artificiality taxpayers’ own behaviour becomes important: to what kind of tax 
governance and strategies is the taxpayer committed. For example, if a US-based 
entrepreneur states that they established a holding company in the Netherlands to 
protect the US parent company from risks in the holdings and as a consequence 
received a more beneficial withholding tax treatment, tax authorities should analyse 
if taxpayer has actually behaved accordingly, that is, in accordance with the business 
objective1257.  

I would like to stress also the importance of administrative rules, governance, 
and proper argumentation representing the rule of law for tax authorities’ mandate. 
They give a frame for taxpayers to assess the proportionality of tax authorities’ 
decisions. Proper argumentation is important for taxpayers’ legal rights when 
challenging the decision and building trust between authorities and taxpayers1258. 

 
 

1255  The ECJ concluded already in case C-294/97 Eurowings that “contrary to what was 
argued by the Finanzamt, that difference of treatment can also not be justified by the 
fact that the lessor established in another Member State is there subject to lower 
taxation.” The same principle was confirmed later in Cadbury Schweppes. 

1256  As an example, a case where Company A postpones the process of selling a subsidiary 
to reach a timeline for exempt capital gain treatment, arguments stating that the 
transaction is postponed to reach a tax benefit would not be proportional as the purpose 
of the rule is to give exemption after ownership of a certain period. It is up to Company 
A in this case to decide when to the start sales process of a subsidiary. The treatment 
may be different in case Company A has agreed to all the steps to sell the shares, i.e. 
finalised the sale of subsidiary shares, but postpones its reach out for tax exemption. In 
this case, the question is of course whether the shares were in reality sold already earlier 
in line with the purpose of the tax law. 

1257  If the entity does not distribute all the profits to its owner immediately or there are 
sufficient timing differences, it illustrates that the holding company creates a reserve to 
mitigate risks. The ECJ considered in cases C-115/16 Danish case, that “the fact 
remains that such a taxpayer cannot enjoy a right or advantage arising from EU law 
where the transaction at issue is purely artificial economically and is designed to 
circumvent the application of the legislation of the Member State concerned” (para. 
109). In this case, the taxpayer had established an intermediate company within the EU 
where the financial flows illustrated very thin activity and risk-bearing. 

1258  In this specific case there should have been even specific attention, in addition to the 
Cilfit doctrine (C-238/81), to the argumentation as Sweden, after the European 
Commission’s notification in 2004 has had a law requesting specific argumentation in 
case there is connection to EU law in the issue (lagen (2006:502) om vissa 
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Tax is a consequence of business activity, which gains from economic freedoms. 
These fundamental freedoms, EU law, and legal principles protect taxpayers’ 
possibility to operate and choose between different operational models. None of 
these principles prohibit a business from taxing as such, but constitutions, EU law, 
and legal principles set nevertheless limits to taxing powers. 

 
 
 

 
 

bestämmelser om förhands-avgöranden från EU-domstolen). The first paragraph states 
an absolute obligation to state the reasons to why not to seek for clearance from the 
ECJ (1 §: Om en part I ett mål eller ärende vid en domstol eller myndighet, som omfatas 
av skylidghete att inhämta förhandsavgörande från Europeiska unionens domstol, har 
yrkat att ett förhandsavgorande ska inhämtas eller på annat sätt väcktfrågan om en 
sådan åtgärd, ska domstolen eller myndigheten, i de fall den beslutar att inte inhämta 
ett förhandsavgörande, is sitt beslut ange skälen till detta). 
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9 Key conclusions of taxpayers’ legal 
protection 

My objective for this study is to reflect taxpayers’ fundamental rights and their legal 
protection in a post -BEPS and ATAD world. Foundation for taxpayers’ financial 
activities is constitutional and EU law-based freedoms and rights, not restrictions. 
However, these rights come with obligations, such as paying taxes. Some taxpayers 
have abusively used these rights, which resulted in urgently drafted new broad-based 
rules tackling the challenge of paying a fair share of tax. The objective was not to 
remove the fundamental financial freedoms nor to abolish legality principle. 
Proportionality is a key issue; enforcement of these rights means that they are taken 
into account and not violated by normal legislation, such as tax law. 

I conclude that the new BEPS based rules are legally challenging, even 
problematic. The new rules, such as ATAD rules, were drafted urgently without 
taking into account the complexity of the matter1259. The cornerstones for challenges 
are 1. the end to end legislative process, 2. the OECD role and function as a regulator, 
3. the mandate and legitimisation that the EU has utilised on corporate income tax, 
4. tax sovereignty of the Member States and 5. alignment of these taxation focused 
restrictive rules to the economic freedom1260 legal framework.  

The OECD has drafted recommendations for global use, which the EU has 
implemented as directives to improve the functioning of the internal market by 
setting restrictive rules for national level of taxation. As taxes are assessed by each 
Member State on businesses utilizing the EU internal market, there are territorial 

 
 

1259  Many academics have been studying the question of tax avoidance and abuse of 
economic freedoms from different angles, such as DeBroe, Vanistendael, Eckl, Ensing 
Soresen, Knuutinen, Tikka, Almendral and Äimä. This illustrates how sensitive the 
border line between utilizing economic freedom and abuse of the rights is. 

1260  Understanding the fundamental dynamic impacts that taxation has on business is 
crucial, see for example Barrett, McGuirk & Steinberg. National taxation and the 
functioning of the internal market has tension as Member States are protecting their 
national tax basis within the internal market. As Dourado (2014) stated “citizen of a 
Member State can benefit from the EU fundamental freedoms and exit his or her state 
of citizenship mainly or exclusively for tax reasons, as long as the move is not artificial” 
p. 210. 
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interest conflicts in spite of the new harmonisation. Taxpayers’ capacity to challenge 
and enforce taxpayers’ rights is crucial. Legal principles and the EU law have an 
important role in protecting the taxpayers’ rights. 

National legislators have the final opportunity to ensure the quality of the tax 
legislation and tax authorities are assessing taxes based on the national tax law and 
other applicable binding regulation. A part of taxpayers’ legal protection on this level 
is that legislator and tax authorities identify equally their role, purpose, and 
obligations meanwhile legislator understand that it, i.e. parliament, has taxing rights 
as well as they have obligations set by legal order1261. These two folded obligations, 
i.e. the obligation for predictability through the principle of legality and the 
obligation to respect financial freedoms ensured by fundamental rights set limits for 
taxing powers. 

The OECD’s BEPS project started with attention to tax planning schemes that 
have eroded tax bases in different countries1262. The OECD’s consideration on a 
high level was that BEPS initiatives should eliminate these mismatches1263 by 
unifying tax legislation by different means1264 but also change taxpayer 

 
 

1261  Vanistendael 2014 considers that the principle of legality based on multiple European 
constitutions gives considerable weight to the precise wording of the tax laws and 
regulations. 

1262  See OECD BEPS reports, OECD 2013, p. 9. The objective was to ensure that all 
taxpayers pay their fair share of taxes. Low effective tax rates of MNEs were considered 
often to illustrate that this is not the case. Different analyses, such as the EU Tax 
Observatory, concluded that low effective tax rates were due to different beneficial tax 
regimes, such as patent box or capital allowances typically available for MNEs. In the 
urgency, effective tax rates were not analysed properly to understand the reasons 
broader than just tax regimes and statistical conclusions. For example, the impact of 
having international operations, such as losses in some parts of the operations, 
differences in tax rates and divestments, impact typically more an MNE’s effective tax 
rates than a business that has operations in one or only a very limited number of 
countries. This is due to being subject to multiple national taxation the operations are 
impacted by overlapping or economic taxation and this will most likely not be changed 
despite BEPS actions. The urgency of drafting new rules did not allow a true 
understanding of the reasons in ETR creating possibly unrealistic expectations. 

1263  The OECD has failed in implementing their main finding – taxation of digital 
operations. This is due to conflicting national interests, especially by USA. 

1264  OECD 2013 explanatory statement (p. 6) states that the OECD recognised that different 
instruments can be used either alternatively or cumulatively and therefore a minimum 
standard would be the best solution to ensure that abuse no longer would be possible 
by fit-for-purpose rules. On the other hand, the OECD did not analyse the cumulative 
impacts of these rules that might happen when minimum rules are applied in different 
countries. The short timeline for the OECD work did not give space to determine basic 
factors, such as substance, in relation to the new rules, for example in action 6. 
Substance is often referred to as the number of FTEs, as one factor not still determining 
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behaviour1265. The intention was good ignoring at the same time the fact that the 
BEPS project was not solving the competition of tax revenue between countries1266.   

The new BEPS rules as well as ATAD rules were to eliminate the opportunities 
for aggressive tax planning. The other objective was to increase MNEs’ 
transparency1267. This objective was considered to create pressure from customers to 
change MNEs’ behaviour, not to stop tax planning, but to do business more in a 
responsible and sustainable way1268. The response to taxpayers’ behaviour by MNEs 
and also SMEs has been the initiation of responsible tax management reflecting 
governance principles and transparency. The aim has been to create trust and 
understanding of MNEs’ often quite complex tax footprint1269. 

Taxation is a matter of each Member State. Taxes are assessed based on this 
territorial approach by each Member State even within the era of ATAD1270. 
However, there has been hardly any proper consideration of how the new rules 
impact the functioning of the internal market. If they interfere with EU Treaty rights, 
taxpayers can still challenge them legally. The old, fundamental legal protection still 

 
 

the totality. For example, the EU’s directive proposal 2021 for the so-called Unshell 
Directive referring to the OECD actions 5,6 and 8–10, includes one measure of having 
5 FTEs as an indicator of substance among other indicators. One could consider that it 
would be more crucial to consider what the FTEs do than how many there are. 

1265  For example, action 5 aims to increase transparency offering tax authorities possibilities 
to assess taxation based on a bigger picture, not just a one-country approach, and 
thereby stop BEPS activities, i.e. aggressive tax planning. 

1266  This is a dilemma; meanwhile natural tax sovereignty of every state creating the basis 
competition of tax revenue is one root cause for base erosion and profit shifting, it is 
also the reason why taxpayers’ legal protection is needed, see for example Vanistendael 
(2011).  

1267  The objective was to make MNEs report on their taxes so that the public could consider 
the fairness of their tax contribution. This transparency target is good, but equally 
complex to execute and creates challenges for readers. The challenge has multiple 
angles: the framework with the EU’s transparency approach was set to the OECD’s 
approach to transparency. This, however, was intended for tax authorities, who have 
other technical information that a c-b-c-r supports. The other challenge is that there is 
no actual, well-defined standard for the reporting giving any framework to reflect the 
data to. Finally, one can make statistical conclusions out of the data, but not really put 
the tax contribution to the framework of business as tax is a consequence of business. 

1268  The behavioural aspects were considered as the new rules were assumed to impact 
taxpayer behaviour. The new rules, i.e. “fighting BEPS should not result in harming 
growth and the investment climate”, see OECD 2013, p. 5. 

1269  For example, B Team movement for responsible tax management, EBTF promoting 
MNEs’ reporting on total tax contribution, B Team, EBTF, and Executive Tax Council 
study on best practices for tax governance.  

1270  This means that taxes are not assessed on the EU level, but on the Member State level. 
The fiscal borders within the EU will create the tension for the functioning of the 
internal market. 
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exists. The enforcement of these rights may require an effort and has a threshold, but 
one day there is the first case with a correct fact pattern solved by the ECJ. 

I will now conclude my findings. 

9.1 Constitutional rules actually protect taxpayers 
As constitutional rules and EU Treaty-based rules are stable, they create a framework 
for tax legislation. These fundamental regulations ensuring economic freedom and 
property rights connect civil law-based opportunities to tax law. To respect economic 
freedoms tax law has to be assessed together with business, not in a silo. 

This connection is crucial for taxpayers’ legal protection and can be enforced 
broadly through constitutional interpretation. This part of taxpayers’ legal protection 
should not be underestimated1271. It seems to be that taxpayers will need and can get 
EU law protection even in the case of EU directives. This protection is surely needed 
as the EU’s legislative initiatives have been drafted urgently and poorly. A good 
illustration is the question of proportionality when eliminating some targeted but 
assumed BEPS transactions. Pillar 2 rules should fundamentally ensure an effective 
minimum tax, which means that the application of anti-avoidance measures is not 
proportional1272. 

9.2 Tax is a consequence of business connecting 
tax and civil law 

Our legal framework is the fundament of organised society. Organised society needs 
rules to define how individuals should behave. To exist the society requires funding, 
i.e. taxes. Money is invented to be the remuneration in exchange for goods and 
services. This means that society has to collect money in order to maintain activities 
such as legislation, courts, etc.  

Tax is levied based on the activities, i.e. tax is always a consequence of some 
sort of financial activity, such as employment, ownership, sale of goods or services, 
and so on. The financial benefits are shared in one way or another1273. 

 
 

1271  Constitutional rules and EU rules jointly have an effective, though time-consuming 
enforcement as tax issues are automatically connected to EU law. 

1272  Pillar 2 rules’ purpose as a system was to eliminate too low taxation of profits. 
1273  What is then the fair share of taxes out of financial impacts, is a separate question that 

I am not even trying to analyse. This depends, as Fuller stated, on moral understanding 
that depends on our personal views. What is fair for one, is not fair for another. 
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As taxes are always, even when considering them from a BEPS and ATAD point 
of view, a consequence of business transactions1274, taxes have also an impact on 
business. When the EU is referring to the functioning of the internal market, it refers 
to the limited applicability of certain taxpayers only. ECJ case law demonstrates that 
proportionality is protecting all taxpayers, even specific taxpayers, from taxation that 
goes beyond the objective of the law, for example, non-taxation or low taxation. 
Economic freedoms are this way linked to taxpayers’ legal protection as they ensure 
proportional tax contribution. For some reason, the EU regulator has ignored these 
core business objectives, i.e. the functioning of the internal market. Tax is not the 
driver of the internal market, but rather a secondary consequence1275. 

Due to tax being a natural consequence of business, taxes impact business 
decisions. This does not make the decision tax-driven or not legitimate. Tax burden 
steers decisions in multiple ways. It may shift investments from one country to 

 
 

1274  The logic is important to understand: business is not a consequence of tax. Only in this 
case business would truly search for tax reasons to do business as the profitability would 
be a consequence of tax, not business. This is crucial when respecting taxpayer’s legal 
protection. In some cases arguments that are used for tax avoidance sometimes assume 
tax being sole purpose of the business as taxpayer has chosen an alternative where tax 
burden is lower than in another alternative. The measure, that the OECD and the EU 
have used, a fair amount of tax, is dependent on subjective measures, and therefore 
complex. As the focus is on the amount of tax paid rather than on what kind of business 
or, in the case of income taxes, what kind of profitability it is referring to, the 
conclusions are always complex and not necessarily reliable for conclusions. 
Unfortunately, the ETR, which is used often as an indicator, is more complex than one 
would think. For example, Fortum Group’s ETR varied from -33% (2022) to 4,4% 
(2023) ETR, not because of tax planning, but due to technical standards of how losses 
on Uniper and Russian assets were booked through the balance sheet while tax impact 
was booked in the profit and loss statement. Profit was therefore at a normal level while 
income taxes were either negative or very low. 

1275  Therefore, for example, the proportionality of the BEFIT proposal is crucial. Would 
adjustment of the consequence impact the source, i.e. business in a way that the EU 
internal market is disturbed? This we will not know unless there is a proper impact 
assessment. An interesting legal approach was presented on 14 March 2024 by 
Advocate General Emiliou of the ECJ when he delivered his Opinion in response to the 
request for a preliminary ruling from the Dutch Supreme Court. The Advocate General 
stated contrary to earlier ECJ decisions that intra-group loans, that are put in place 
without any valid commercial and/or economic justification for the sole (or main) 
purpose of creating a deductible debt constitute “wholly artificial arrangements”. This 
illustrates well how crucial of a component it is for taxpayers to commit to responsible 
tax principles as it highlights the objective of having business-based solutions and not 
committing to artificial arrangements. The tax consequence may, however, still look 
complex or difficult to understand. ECJ didn’t go this far in this case C-585/22 S BV 
even though the outcome was negative for the taxpayer. 
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another due to lower tax burden1276. It may result, in the case of mobile business, 
such as financing or services, businesses moving to a location where taxes are lower. 
Finally, a lack of certainty and predictability may slow down business decisions. 
Investments may be postponed1277. Again we can see the sequence – business drives 
tax. 

Business has to have the freedom to make these judgments and choices to be able 
to run activities successfully. The constitutional and EU law freedom rights and 
protection are therefore crucial for business even limiting taxing powers. Even if 
taxpayers’ tax burden would be lowered due to taxpayers exercising their economic 
freedoms within the purpose of the legal system, taxing powers should not exceed 
taxpayers’ rights. The constitutions and EU law offer protection for taxpayers. 

Taxpayers’ constitutional protection is not unlimited. Abusive use of these rights 
will give tax authorities the right to assess abusive arrangements. Abuse is finally a 
detail, not an assumption. Further, the threshold for having an abusive tax benefit 
has increased, at least for those taxpayers subject to a minimum tax.  

The same proportionality principle applies to governments’ right to tax. Even 
though the legislative rights are broad, they are not without limits. Even though the 
threshold is high, it still exists. As the BEPS rules are drafted urgently with a narrow 
tax consequence approach instead of tax as a consequence of business approach and 
therefore without proper understanding of the impacts, rights based on constitutional 
and EU law will be measured in the form of court cases. These rules will create a 
post-legislative protection for taxpayers1278. 

 
 

1276  Within a group of companies investments are competing with each other and only the 
best investments are executed. Tax burden may therefore steer what investments are 
made and which ones are not executed. 

1277  The aim of BEPS was not to impact the investment climate. This seems to be an 
objective where the OECD and the EU have failed. For example, the interest deduction 
rules create a challenge for green transition investment. The Finnish practice on so-
called Mankala entities is facing challenges. The purpose of the Mankala principle is to 
organise a joint investment that no investor can do alone by allowing a simple cost-
sharing arrangement in the spirit of contract manufacturing. This, however, creates a 
challenge as the Mankala entity has a very low basis for interest deduction, that is 
taxable EBITD. 

1278  My vision is that BEPS 1 and 2 rules will impact each other through constitutional and 
legal principle approaches, and secondly, they will be adjusted when the extreme 
impacts appear and are judged by courts. At that time Vanistendael’s statement 
becomes accurate. 
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9.3 Is the legislative process efficient enforcement 
for taxpayers’ legal protection 

Sasi stated1279 that the parliament’s tax legislative powers have no limits. Another 
angle to this statement, that I have heard when discussing constitutions’ impact on 
tax legislation, is that tax legislation cannot be prohibited based on constitutional 
rules, such as the protection of property. My conclusion would however be that the 
spectrum for legal protection is not black or white, whether the tax law is legitimate 
or not. 

Rather, I would say that constitutional rules and principles impact tax legislation 
by steering it1280. The efficiency and quality of the legislative procedure depend 
naturally on the time spent and the quality of the preparatory process1281. In case 
there is a poor understanding of the underlying topic to be regulated, the clarity, as 
well as constitutional aspects, cannot be taken fully into account1282. 

If the legislative process fully utilises the possibility of public hearings, different 
aspects will be brought into attention and can be taken into account. This could mean 
that constitutional aspects are considered already early in the legislative process. This 
would not prohibit the proposed tax, but it would take out the extremes of the proposal. 

Lehtonen considered constitutional control to be rather weak in Finland1283 as 
first of all only a few tax laws end up being reviewed by the parliamentary 
Constitutional Law Committee and secondly, in case there are remarks to the 
proposal based on the constitution, corrections are not reviewed any more by the 
parliamentary Constitutional Law Committee. In the worst case, these comments are 
ignored in their entirety1284. On the other hand, Myrsky considers that comments 

 
 

1279  Sasi 2018. 
1280  This seems to be the spirit even in the Finnish Constitutional Law Committee, see for 

example PeVL 9/2023. For example, Finnish windfall tax was adjusted based on 
comments from utilities on the high impact on power producers. 

1281  Unfortunately, the factual situations are complex and authorities may not always see 
how poor of an understanding they have on business issues. 

1282  The Finnish revenue cap-based windfall tax is a good example of that. An expert on the 
power market will easily see, that the legislator had a poor understanding of how the 
power market works, what drives power prices, how hedging works, and who actually 
benefits from high power prices. Finally, it appears to be that the windfall tax revenue 
was not even close to what the legislator anticipated. 

1283  Lehtonen 2012 
1284  In the case of extra profit tax for utilities (HE 320/2022vp) the parliamentary 

Constitutional Law Committee 97/2022 made a few remarks, for example, based on the 
clarity of the proposal (p. 3) and compliance with EU law (p. 4). These remarks were, 
under severe political pressure and urgency, ignored by the Finance Committee by 
making explanatory comments that were known also to the Constitutional Law 
Committee. This may even steer the remarks given by the Constitutional Law 
Committee. 
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from the parliamentary Constitutional Law Committee have an impact on the 
legislation, and he refers to a number of statements done by the Committee1285.  I 
would more agree with Lehtonen. 

Myrsky states also that other boards and committees have the obligation to take 
into account the statements from the Constitutional Law Committee, they are 
binding1286. The cases that Myrsky refers to in his article are good examples of 
constitutional, even fundamental comments that have influenced legislation. As an 
example of this, I would point out one of Myrsky’s references concerning retroactive 
tax legislation. The Constitutional Law Committee stated in its statement 1/2009 that 
also taxpayers have the right to trust tax legislation in connection to what kind of 
rights and obligations are created. Also business actors have the right to such 
predictability from the tax legislation that they can conclude to a fair extent what 
kind of impact tax legislation will have on their business1287.  

I would conclude that the legislative process has stronger enforcement for 
taxpayers’ legal protection if the legislative process respects the principles laid down 
in the constitution as well as the governance rules of good administration. This would 
mean that political pressure and urgency should be ignored and the quality of 
preparatory work is fully respected. As the political pressure impacts directly the 
political decision-makers, who seem to bypass the standard for good legislation1288, 
the appeal process becomes crucially important for taxpayer protection. 

The Finnish windfall tax is a good example of this. Political agenda, urgency, 
and insufficient understanding of the underlying issue resulted in a tax law that was 
not in line with EU regulation, unclear, lacking taxpayers’ possibility for early 
clearance, and did not reach the set target1289. The legislative process failed. 

 
 

1285  Myrsky, 2012 p. 492. 
1286  Myrsky, 2012 pp. 485–486. 
1287  See more in Myrsky 2012, pp. 487–489. The Constitutional Law Committee referred 

to retroactive legislation in its statement 97/2022 and concluded that the requirement 
of predictability limits the possibilities of retroactive tax legislation. 

1288  Fuller lists eight ways for how legislation can fail, p. 38. Even though Fuller wrote the 
analysis already in the 1960s, the list is in my view still valid. It seems to be respected 
by the ECJ, see Douma, p. 220. The Finnish Constitution states multiple principles that 
are aligned with Fuller’s list. The Constitutional Law Committee has a key role in this 
process. We can see how the legislator fails with its duties when urgency drives over 
the quality, such as in the case of extra profit taxes in Finland, see Constitutional Law 
Committee statement 97/2022 and the Finance Committee’s reactions to the statement. 

1289  Extra profit tax on energy (Commission Delegated Regulation (EU) 2023/363). High 
power prices do not necessarily correspond to profits; therefore the defined threshold 
was complex. In reality, those taxpayers, that benefitted from high power prices were 
often other than utilities and their profits were not subject to any extra profit tax. Tax 
revenue was finally very small compared to the original expectation, most likely as the 
parameters were not understood. 
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9.4 The EU is not a tax legislator 
The EU has close to no mandate within the area of taxation, except VAT. However, 
the EU has taken an active role in the fight against aggressive tax planning based on 
the functioning of the internal market, i.e. Article 115. As I have stated already 
earlier, this is somewhat complex as the EU rules are often based on OECD 
proposals. They do not reflect at all the functioning of the EU internal market, that 
is, the Treaty freedoms. On the other hand, they have been drafted only as minimum 
rules and do not ensure the same tax treatment. EU’s arguments on the legitimation 
on Article 115 are equally narrow and not well-analysed, such as proportionality, 
which is in case of minimum tax referred to the limited number of affected taxpayers, 
not to the outcome of the rules.  

For example, the interest deduction rules have a financial impact as also state aid 
rules. State aid rules are referred to when limiting interest deductions, but not 
considered in how the limitation of interest deduction actually impacts. Thus there 
would have been a framework for the internal market considerations, but they were 
not done1290. 

The challenge that Article 115 has, when legislating tax, is that tax is a 
consequence of business, not an independent internal market driver. In fact 
harmonising tax will not guarantee objectives of Article 115 as the Article relates 
directly to economic freedoms within the internal market and only secondarily to 
national income taxes. 

Harmonising tax will not be sufficient to create clear and predictable legislation 
unless the proposals leave enough space for Member States to manoeuvre within the 
set objectives. Alternatively, the EU should take over taxing powers from Member 
States. This would ensure unified tax treatment and internal market efficiency.  

Currently, the attempt, such as Pillar, 2 is focused on tax only and not drafted 
with a focus on the internal market. The OECD-based rules impacts’ on the internal 
market or different Member States are not analysed, which means that the 
proportionality and predictability of the rules are not secured. Pillar 2 illustrates well 
how confusing taxation may become: the EU argues its mandate and proportionality 
with OECD work and fixed its position with its proposal COM (2021) 823 while the 
OECD continues to develop rules further. As the EU has implemented already an 
older version of the Pillar 2 rules and Member States are forced to implement the EU 

 
 

1290  The role of the OECD is in this sense confusing. The OECD has been considering 
different options, but not from intra-market points of view. Member States have been 
involved in OECD work, but more from a national interest point of view, not an intra-
market point of view. Also the Finnish government proposal on interest deduction was 
discussing state aid aspects widely (HE 150/2018 vp), with only thin reflections to 
interest deduction rules. 
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directive, the EU is trying to manoeuvre with the complexity it has created itself by 
implementing a draft instead of waiting for a more final version, not to mention that 
rules should have been considered against EU rules and ATAD. 

The missing mandate is not the only challenge the EU has as a tax legislator. The 
other challenge is that the EU has very limited experience in drafting tax laws, no 
process for impact assessments, and no proper process for public hearings. Despite 
this the EU “offers” Member States ready-made tax legislation solutions1291. 

The EU is essentially “stuck” with the aggressive tax planning scheme. 
Aggressive tax planning is seen as a reason to continue the elimination of aggressive 
tax planning even though the EU has made multiple, even overlapping legislative 
acts, and not a single true attempt to improve predictability or certainty. The EU 
considers its actions coherent and necessary in the light of equality. The EU is still 
accusing MNEs of continuing aggressive tax planning, even though the EU has 
launched extensive measures. This is based on low ETRs1292. 

For the EU to fulfil Fuller’s list of good legislation, it should change its 
foundation to cover taxes, create a proper legislative process, arrange public 
hearings, and conclude impact assessments. Based on that the EU could come up 
with proper legislative actions taking into account all aspects that are needed for 
good tax legislation. Even considering that tax is a consequence of business. The 
most important would be clarification of the EU’s mandate as a tax legislator and 
securing a proper legislative process based on this mandate. 

9.5 Does the SAC have sufficient powers for 
constitutional control? 

Finnish constitutional pre-control on tax legislation is executed by the parliamentary 
Constitutional Law Committee during the legislative process in case the concerns 
raised in the preparatory phase of the tax legislative process give reason to make a 

 
 

1291  Tax, such as criminal law, is subject to the rule of law. This means that requirements 
are higher. 

1292  Renda, Simonelli, De Groen, Iacob & Campmas still in 2020 consider aggressive tax 
planning to be valid as MNEs have the possibility for such behaviour and as MNEs 
have lower ETRs. It is not clear whether the writers truly understand the concept of 
ETR. However, an important conclusion is that businesses are more digital, and that 
raises concerns. I would state that digitalisation is not the same issue as aggressive tax 
planning, it is more a new way of operating business. This should act as a normal tax 
law adjustment rather than highlighting it and talking about aggressive tax planning in 
order to gain political pressure. Further, it is important to note that the EU’s final report 
does not review taxpayers’ position at all. 
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constitutional reference and if the law is referred to constitutional review1293. This 
means that there is a threshold for the constitutional review. 

As said earlier, tax is a consequence of business. As there is a wide range of 
different kinds of situations and reactions to those situations, it is difficult to 
conclude all the impacts in a legislative process, even in a proper, qualitative process. 
It is however the obligation of the government and the civil servants preparing the 
legislation for the government, to take all the needed steps to find out the factors 
impacting the legislation and its objectives. Unless this is not followed, experts and 
the civil servants assessing the proposal do not have proper tools to consider the tax 
law proposal from a constitutional point of view, merely from a legislative technical 
point of view1294. 

The severe failure is that tax law is not seen as a consequence of business. The 
underlying facts are unclear to the legislator, which makes it difficult to understand 
the impacts. This influence is accelerated when tax authorities’ arguments are 
focused on fiscal aspects instead of analysing the artificiality of the arrangements. 

The Constitutional Law Committee is from time to time reviewing proposals for 
tax legislation among other committees in the parliament, even though the Finance 
Committee is the crucial committee for tax legislation1295. The Constitutional Law 
Committee considers strictly the constitutional aspects of the law proposal, such as 
whether the law defines the affected taxpayers and the tax consequence clearly 
enough or whether the fair trial principles are stated sufficiently1296. Sometimes the 
Constitutional Law Committee makes reference to EU law1297. Despite the 
Constitutional Law Committee consisting of political representatives rather than 
legal experts or judges, the Committee seems to make rather independent judgments 

 
 

1293  All laws are not referred to the Constitutional Law Committee. 
1294  This challenge can be seen in the extra profit tax legislative process. The proposal 

assessed profit drivers that utilities referring to separate accounting utilities need to 
have based on electricity market law. However, the civil servants did not review any of 
the publicly available profit and loss statements to consider how the profit drivers and 
equity components correlate to profitability or high electricity prices. Neither did the 
law proposal make any attempt to identify who actually benefitted from the 
extraordinarily high electricity prices in the second half of 2022, merely assuming that 
beneficiaries must be utilities and entities selling electricity. This was most likely due 
to urgency, i.e. time pressure and political pressure. This resulted in merely law 
technical statements by multiple experts in the public hearing. Even the experts 
consulted by the parliament stayed on a technical level without having some reflections 
on the actual consequences. 

1295  See Myrsky 2012. 
1296  See Finlex, Lainkirjoittaja opas. It appears that most of the reviews are done on 

inheritance tax. 
1297  See PeVL97/2022. This is not a standard procedure. There is a mismatch between 

national and EU law. 
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on the proposal at hand1298. However, the quality of this assessment is also dependent 
on the quality of the preparatory process1299. This means that the importance of 
constitutional post-control may not be underestimated and not replaced by pre-
control. 

Currently, taxpayers’ only option is to appeal tax assessments in line with the 
normal appeal process. Courts, especially the SAC, have the possibility to make a 
judgment on whether the law is in compliance with the Finnish Constitution. The 
SAC has had a high threshold for assessing whether a tax law, or even part of it is 
not in line with constitution. In fact, the SAC is not willing to take the role of a 
constitutional court but rather employs an approach of constitutional interpretation 
of law. The threshold is exceeded only in stand-alone cases where some aspects in 
that case or assessments were seen to be in conflict with the constitution or a 
constitutional principle1300. It seems obvious that the legal principles founded in the 
constitution have played an important role in the SAC’s judgments in relation to the 
constitution in these cases. 

The high threshold that the SAC has highlights the problem of poor preparatory 
process in the legislative process or some facts and aspects being seen or understood 
first after the legislation is in place. Therefore, I think that a constitutional court 
would fundamentally improve the respect for the constitution even in the legislative 
process. This would not mean that the threshold for judgments would be lowered 
dramatically, but the idea of challenging tax law, or any other law, from a 
constitutional angle, would be set as the objective of the court. This would offer the 
constitution and the legal principles the same weight as EU law. 

9.6 EU law has stronger enforcement than the 
Finnish Constitution  

As I considered, the Finnish Constitution has a role when finally assessing taxation 
even though the threshold may be high1301, especially when the constitutional aspects 
challenge not only a stand-alone case but tax treatment of a larger amount of cases. 

 
 

1298  This means that the Committee has a threshold on arguments it makes being critical to 
the statements made by all stakeholders, even the government. 

1299  If the preparatory process is poor, the Constitutional Law Committee cannot see 
properly even the main factors impacting the judgment. 

1300  The SAC decision SAC 2022:149 about the penalties not fulfilling legality principle, 
SAC 2018:166 taxation was not based on the wording nor purpose of the law, taxation 
would require change in law, SAC 2016:180 taxpayer has the freedom to choose 
between alternatives that are in line with the framework and purpose of the law. 

1301  For example, companies and business undertakings organised in the form of a company 
owned by multiple persons are traditionally seen not to gain from the equality principle 
within the meaning of the Finnish Constitution, or at least the threshold is high. 
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The Finnish Constitution rules over equality1302, but its enforcement has a high 
threshold within the area of taxation. It seems to be more of a tradition in Finland to 
allow extensive powers for taxation without constitutional limitations. This results 
easily in two outcomes: firstly, the legislator becomes somewhat blind to 
constitutional aspects in the legislative process1303, and secondly, pulls up the SAC 
threshold in interfering with constitutional aspects of the law. 

EU law is by nature different than domestic tax legislation. EU law is based on 
the EU Treaty which has the same status as a constitution. The focus of the EU Treaty 
is the functioning of the EU internal market. This means that the focus of the EU 
Treaty is more directly on ensuring four freedom rights eliminating hinders moving 
within the internal market for example economic freedoms. The Finnish Constitution 
focuses more on other rights and has no equal need to concentrate on the elimination 
of discrimination in all financial activities.  

Directives are launched based on the mandates created in the EU Treaty. EU law 
seems to create at least indirectly rights for EU citizens with enforcement powers by 
requesting cases to be referred to the ECJ. For businesses this is more efficient than 
what the national constitutional protection creates. 

Taxation is not included in the EU’s mandate, and taxing powers remain to be a 
topic for sovereign states. As tax is a consequence of business, taxation may create 
on the national level limitations or outcomes1304 that violate the functioning of the 
EU internal market and the EU freedom rights. As a result of this ECJ praxis has 
formed principles that actually limit the national taxing powers1305. EU law, 
however, cannot be applied unless there is a connection to EU law in the case1306. 

 
 

1302  6 § of the Finnish Constitution rules over equality, but only for people. This is the 
reason why businesses are not seen to gain from equality, at least from a traditional 
point of view. 

1303  Lehtonen considers that the Finnish legislative process may request comments from the 
Constitutional Law Committee of the Parliament, but there is no control that the 
comments are actually taken into account, see Lehtonen, p. 41. This can be seen also in 
the PeVL 97/2022 statement that commented that the proposed law has challenges from 
clarity and predictability of the proposed law as well as alignment with EU law. The 
Finance Committee passed these comments lightly in its final statement (VaVM 
44/2022), most likely due to time constraints and political pressure. 

1304  Normally this is not the main rule, but may appear when there is an EU-law connection, 
for example, due to cross-border situations of different treatment of a citizen from 
another EU Member State. 

1305  See Vanistendael as well as Lennaerts & Guzzerra. Note, that the principles do not 
question tax sovereignty, i.e. Member State power to define how national funding is 
sourced. 

1306  See Prechal, p. 6-7. 
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EU law, and the doctrines created by ECJ praxis, are quite extensively based on 
common features of EU Member States’ constitutions1307. These legal principles 
guide the ECJ in its decision-making. National courts need to apply EU law on the 
national level1308 with an obligation to ask for a ruling from the ECJ1309. This means 
that the ECJ is the final court judging the cases from an EU point of view1310. 

As the pure fiscal interest impacts less the ECJ conclusions than in the Finnish 
pre-legislative control or in SAC procedures, the ECJ’s enforcement capacity is 
better from a taxpayers’ legal protection point of view. The enforcement strength is 
basically defined in very early ECJ praxis stating that the national court has to either 
adjust the rule to be in line with EU law, or not to apply the national rule at all in 
case the national court has no mandate to create rules, as the case is in Finland1311.  
The ECHR case Georgiou v. Greece makes further an important statement about the 
right to a fair trial1312. 

The efficiency of EU law is naturally dependent on how seriously the national 
courts, in tax matters in Finland, finally the SAC takes the responsibility for referring 

 
 

1307  Vanistendael 2014, p. 33. 
1308  See for example ECJ C-283/81 Cilfit and ECJ C-144/23 Kubera. 
1309  Taxpayers relying on the single market and the fundamental rights created by the EC 

Treaty have a need to get the issue referred to the ECJ. If they have no possibility of 
securing the correct interpretation of Union law, it becomes merely only a theoretical 
option. The ECJ has created the acte clair (and acte éclair) principle in its CILFIT case. 
Acte clair means that each national court being the final instance is liable to ask for an 
advanced ruling from the ECJ if there are Union law topics and there is no existing 
court praxis in identical cases. Even though the principle leaves national courts room 
for assessment, it acts in favor of taxpayer’s legal protection 

1310  Case may end up in the ECJ also by the EU tribunal court, which is assessing European 
Commission decisions. The ECJ acts as a court of appeal for the tribunal court, ref to rules. 

1311  Consequence of a national law violation with Union law is examined in C-10/97 – C-
22/97, Ministero delle Finanze. The ECJ stated that: 20. (…) in Simmenthal, the Court 
held that every national court must, in a case within its jurisdiction, apply Community 
law in its entirety and protect rights which the latter confers on individuals, setting aside 
any provision of national law which may conflict with it, whether prior or subsequent 
to the Community rule (…). That case-law has been reaffirmed on numerous occasions 
(…) and 21. It cannot therefore (…) be inferred from the judgment in Simmenthal that 
the incompatibility with Community law of a subsequently adopted rule of national law 
has the effect of rendering that rule of national law non-existent. Faced with such a 
situation, the national court is, however, obliged to disapply that rule, provided always 
that this obligation does not restrict the power of the competent national courts to apply, 
from among the various procedures available under national law, those which are 
appropriate for protecting the individual rights conferred by Community law (…). 
Further, case of Georgiou v. Greece (Application no. 57378/18) 4th March 2023 where 
the court formally stated that the infringement to refer the case based on Article 267 
TFEU to the ECJ can be remedied by reopening the case and referring the case to the 
ECJ. See also case T-626/20 Landwarme. 

1312  Ibid. 
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the cases to the ECJ. Even though based on the fair trial rules, and the acte clair 
principle, national courts have this obligation. The practical interpretation of this 
obligation differs a lot between countries1313. Execution of the EU law enforcement 
may take time and effort, but even taking that into account the enforcement is 
stronger than the constitutional rights have in Finland on a stand-alone basis1314. This 
illustrates the importance of an appropriate legal approach and respect for EU law 
when applicable. 

To promote the functioning of the EU internal market the European Commission 
should take a firmer approach towards those Member States that refuse to refer cases 
to the ECJ, such as Finland, Denmark and Sweden. 

9.7 Responsible tax management – Attempt to 
eliminate abuse and gain fundamental rights 

Aggressive tax planning and profit shifting were raised by multiple NGOs from early 
2007 onwards. Different NGOs have proposed large losses on tax revenue, even 
though these reported numbers seem to be unreliable and result in simplified 
conclusions1315. Many of the reported profit shifting was referring to US companies’ 
tax planning strategies, which as such were legally correct, but reviewing the 
substance the morality could be questioned. There was obviously a need to review 
the existing tax regulation. 

The tax planning opportunities appeared as the business setup developed 
speedily, but tax regulation did not adjust and align with this development.  Further, 
business objectives did not include tax as a measure, which resulted in tax 
management being separate from business. This silo approach enabled disconnected 
solutions, where substance and business objectives were thin. The result was a 
number of somewhat even artificial arrangements1316.  

 
 

1313  See Bernitz 2010. The obligation to ask for a ruling from the ECJ may be somewhat 
confused by the CLIFIT doctrine (ECJ case C-283/81 Clifit and ECJ case C-144/23 
Kubera), i.e. court has no obligation to ask for a ruling if the issue has been already 
solved or is so clear that no ruling is required. As this is rather a high-level statement it 
is applied differently in different EU Member States. Further, the Kobler principle (ECJ 
case C-224/01) creates quite a high threshold for the right to damages in case an EU 
Member state interferes with its obligations within EU law. 

1314  In Sweden the EU law enforcement is weaker (see Bernitz) as the Swedish courts are 
for some reason reluctant to refer cases to the ECJ. 

1315  Fuest, Spengel, Finke, Heckemeyer, and Nusser conclude that NGOs’ estimates should 
be dealt with caution, p. 9. 

1316  I would say that artificiality is the key challenge, perhaps more than transfer pricing 
when considering BEPS. Transfer pricing challenges originate from new kinds of 
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The OECD started a G-7-initiated tax-focused BEPS project to mitigate 
aggressive tax planning in order to tax the income where the profits are created. One 
objective was to change taxpayer behaviour. The final products were the BEPS 
proposals, multiple in numbers, tackling aggressive tax planning and profit shifting. 
These rules respected the idea of income being taxed where it is created. However, 
BEPS rules do not consolidate with business objectives and take tax management 
even further away from business1317. 

Fuest, Spengel, Finke, Heckemeyer, and Nusser analysed different ways to 
tackle BEPS topics already in 2013. They identified most of the methods the OECD 
proposed and the EU later implemented. Their concern, however, was that at least 
some of the identified, and implemented, methods were blind to the true nature of 
the taxpayers’ solutions1318. This is problematic as taxpayers have not only a legal 
but also a moral right to plan their business in the best possible way1319. This is where 
taxpayers’ obligation to act responsibly steps in. If taxpayers make a clear 
commitment to responsible tax management, they commit clearly not to be involved 
in artificial setups or locate businesses in low-tax jurisdictions to reach tax 
benefits1320. 

 
 

businesses, i.e. digital businesses rather than artificial setups. The old model transfer 
pricing responds to traditional businesses, but not necessarily to digital businesses 
having data as a value driver. 

1317  As tax rules become even more complex and technical, operative organisations are even 
more disconnected and failing to create commitment. 

1318  Fuest, Spengel, Finke, Heckemeyer, and Nusser considered that for example 
restrictions in tax deductibility of interest cost will affect aggressive financial 
transactions, but equally, they impact also the “also arrangements which exist for good 
economic reasons”, p. 14. 

1319  This right exists independently and it may result in a situation where the tax burden is 
difficult to explain and understand. The right to organise business in the best possible 
manner is accepted although at the same time, some studies start from how tax burden 
looks like in MNEs with an assumption that aggressive tax planning exists by 
definition. For example, Loretz presents still in 2019 conclusions that aggressive tax 
planning is a “firm/MNE-group-level phenomenon, aggregation to country-level is 
difficult” and that “Consolidated accounts (so far) bear little information for 
identification of ATP”, ATP meaning aggressive tax planning. It is important to note 
that in 2019 BEPS actions were already effectively in place. Alternatively, when 
looking at FIT’s objectives for research around tax avoidance and tax evasion, the 
conclusions seem to be often based on statistical conclusions and tax authority 
reasoning rather than understanding what are the reasons behind tax assessment. All 
errors are not tax fraud or evasion, the issue is more complex (see Vero-oikeuden 
tutkimuspäivät 2023, Tampere). Therefore, I would state that equally assumption of 
MNEs’ bad tax behaviour is a phenomenon. 

1320  This, however, does not eliminate the complexity of data and the outcomes. As 
discussed earlier, a term such as ETR is more complex than one would think. This is 
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I believe, that the OECD’s and the EU’s promotion of responsible tax 
management principles would have impacted taxpayer behaviour more than just a 
high volume of complex compliance rules1321. This would have required equal 
commitment from tax authorities. 

My view is that responsible tax management principles1322 reply to multiple of 
the concerns raised by the OECD’s BEPS projects, or the tax planning strategies 
identified by Fuest, Spengel, Finke, Heckemeyer, and Nusser. Taxpayers making 
this kind of public commitment connected to sufficient transparency should be 
entitled to the fundamental rights allowed by constitutions and EU law. I would even 
go as far as to state that diligent compliance with these kinds of principles should 
create an assumption of tax non-avoidance and create a higher burden of proof for 
tax authorities of tax avoidance or aggressive, non-wished schemes1323. 

Finally, I believe, that it is more a question of time before the EU’s late directives 
are challenged legally based on the EU Treaty. Then we will see the final impact of 
taxpayers’ rights and legal protection. 

9.8 Tax authorities – Objective authority or an 
interested party 

Tax authorities do not have an easy position in this discussion of taxpayers’ legal 
protection. Tax authorities can surely feel pressure from NGOs failing to identify 
questionable arrangements, or at least arrangements that NGOs find questionable. 
The NGO pressure creates easily political pressure on tax authorities, not only for 
legislators. Under the pressure tax authorities may orient aggressively to tax 
assessments. 

There are indicators that tax authorities’ behaviour equally seems to be 
unwanted1324. The basic assumption of tax authorities, in light of legislation, is that 
tax authorities are acting objectively and have no “interest” in the cases brought 

 
 

due to different standards, such as IFRS, which are not well understood nor known by 
regulators resulting in outcomes that are not necessarily assumed. Each word in ETR is 
simple to understand, but how IFRS-based ETR reacts is far more complex. When 
approaching the issue of taxpayers’ rights from a legal point of view more focus should 
be put on whether the setup is artificial or not, compare with Advocate General 
Emiliou’s statement. This is clearly a responsible tax management issue. 

1321  Taxpayers’ commitment to comply with even the purpose of the law would have been 
stronger. 

1322  See for example B-Team principles or best practice paper on tax management by EBTF.  
1323  This naturally means also that tax authorities, and most likely also the financial 

auditors, should review taxpayers’ tax governance principles and processes to make 
sure that a taxpayer truly is committed to these principles. 

1324  See for example Knijnenburg’s 2022 conclusions. 
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forward. As discussed, earlier tax authorities’ statements are often tax-oriented, 
focusing only on tax consequences and have very thin considerations or 
understanding of business reasons, earning logic, and their legitimation1325. When 
talking about tax avoidance, we most of the time face the question of substance and 
whether a setup is artificial. These questions can be solved only if there is a proper 
understanding of business logic in each of the cases to judge how artificial a setup 
is. The tax consequence is in this respect not that crucial as tax impacts are dependent 
on so many reasons, most of the time non-tax related. 

In any case, it is clear that tax authorities do not have the authority to judge 
business reasons nor refer to tax benefits in case of choice between two legitimate 
business structures. Courts should neither consider tax authorities to be objective1326. 
Secondly, I see that tax authorities’ possibility to utilise tax avoidance rules has 
become more narrow and has a higher threshold as Pillar 2 tackles the objective of 
tax avoidance rules in a system-based, structural manner – it eliminates low taxation. 
This is the same issue that the ECJ referred to in the Danish cases: there is hardly 
any tax benefit if the transaction is covered by minimum tax rules1327. 

Tax authorities should similarly draft governance principles, based on law and 
tax authorities’ mandate, to illustrate that tax authorities are acting equally in a 
respectful manner. Tax authorities should promote transparency of their processes 
and their commitments to them in order to illustrate that they and their statements 
earn to be respected as objective statements. This would be crucial for taxpayers’ 
legal protection. 

9.9 Political pressure and urgency 
Taxpayers’ legal protection is based on multiple levels, as Bentley has illustrated. 
Protection has traditional forms even though regulatory systems are changing, the 
fundamental rules and principles still work, sometimes earlier sometimes later. There 
is, however, one threat that is severe, is more alarming, and exists: urgency. Many 
of the questionable solutions that are executed often have a legitimate reason that 
should be supported. But as the topics are complex also the interference with them 
is complex. This means that political pressure and urgency will cover the complexity 
and true impacts of the planned regulation. We could name the Finnish extra profit 
tax for utilities, BEFIT, or Pillar 2 as examples of this. The true impacts are 

 
 

1325  Further, we have not seen such statements from tax authorities, where they would 
commit as an organisation to a “more likely than not” approach when assessing taxes. 
I would truly question why not. 

1326  This could happen for example by assessing the burden of proof rules. 
1327  This does not mean automatically higher actual tax as low taxation may be in 

accordance with the ultimate purpose of the law. 
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unknown, the rules are complex to comply with, and the dispute resolution has not 
been considered properly. 

As a final remark, I would appoint urgency and political pressure as the worst 
enemies of taxpayers’ legal protection even in a constitutional state. Unless the 
legislative process, including public stakeholder hearings, is including sufficient 
time and resources for the preparatory process to conclude how to design and draft 
the new rules also from economic freedom view, taxpayers’ rights are too dependent 
on the reactive fundamental legal protective rules. Taxpayers’ legal protection is 
important as it ensures balanced, well-working, and predictable tax legislation. This 
should be in the interest of all the stakeholders. 
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