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ABSTRACT

OECD’s Base Erosion and Profit Shifting project (BEPS) originated in a few MNEs’
tax behaviour. The project aimed to tackle this aggressive tax planning to ensure
business equality. The EU effort resulted in the implementation of the BEPS findings
through the anti-tax avoidance directive (ATAD).

Taxation is initially a complex consequence of financial activity. Therefore,
taxation is dependent on economic freedoms. ATAD automatically impacts
taxpayers’ rights and obligations. Taxpayers’ rights were not considered for
economic freedom in the legislation process.

Based on the legality principle taxes are governed by law. Constitutions
implement the legality principle setting limits for the legislator. This steering creates
the first national protective level for taxpayers’ fundamental rights. If the economic
activity involves the EU’s internal market, EU law sets another constitutional level
protection for taxpayers.

Taxpayers’ rights, and their protection, rely on fundamental rules and legal
principles. Both the legislative process and tax assessments are directly or indirectly
connected to constitutions and EU law. As these fundamental rules are not changed,
BEPS and ATAD impacts should be measured against the fundamental rights to
understand whether they restrict taxpayers’ economic rights too extensively, i.e. are
they proportional to their objective.

The EU has no legislative power linked to taxation. The question of
proportionality is important to understand the legitimation of EU’s tax directives. As
the Member States are obligated to implement directives by tax laws, the legislative
process is stressed. A directive doesn’t eliminate national interests. A directive
connects tax automatically to EU law and makes it an issue of EU law.

Tax is a national measure even on transactions within the EU internal market.
This means that harmonised rules are used separately in each EU Member State.
Harmonisation of tax rules does not therefore guarantee the functioning of the EU
internal market. The question of taxpayers’ rights and their protection is crucial.

KEYWORDS: Proportionality, impact assessment, rule of law, ability to pay,
legality principle, internal market
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TIVISTELMA

OECD:n Base Erosion and Profit Shifting (BEPS) projektin herdte on muutaman
kansainvélisen yhtion tavassa hoitaa verojaan. Projektin tarkoituksena oli estdd
aggressiivinen verosuunnittelu ja ndin varmistaa liiketoimintojen tasavertaisuus. EU
toimi asiassa aloitteellisesti sddtaméllda BEPS projektin suositusten mukaisesti
veronkiertodirektiivin (ATAD).

Verot ovat taloudellisen aktiviteetin monimutkainen seuraus. Verojen ja
taloudellisten vapausoikeuksien vélilld onkin suora yhteys. Veronkiertodirektiivi
vaikuttaa puolestaan niihin verovelvollisten oikeuksiin ja velvollisuuksiin.
Taloudellisia vapausoikeuksia ei huomioitu direktiivin sddtdmisprosessissa.

Perustuslakiin sisdltyvin legaliteettiperiaatteen mukaisesti veroista maarataan
lailla. Perustuslait asettavatkin rajoja normaalin lainsdddannon sédatdjalle. Tama
ohjaava vaikutus muodostaa ensimmaéisen verovelvollisen oikeussuojan tason. Jos
taloudellinen toiminta liittyy EU:n sisdmarkkinoihin muodostaa myo6s EU
lainsdadantd perustuslailliseen suojaan verrattavan suojan verovelvolliselle.

Verovelvollisen oikeudet ja niiden suoja perustuu perustuslaillisiin sdéntoihin ja
oikeusperiaatteisiin. Tadma sitoo niin lainsdddantoprosessin kuin myds verotuksen
toimittamisen joko vélittomasti tai vélillisesti vakaisiin ja periaatteellisiin
saannoksiin, siis perustuslakiin ja EU oikeuteen. BEPSn ja ATADin vaikutuksia
tulisikin mitata niitd sdantdja vasten, jotta ymmartdisimme rajaavatko kyseiset
sadnnokset liiaksi verovelvollisen talousoikeuksia. Toisin sanoen ovatko ne oikeassa
suhteessa ndiden sadntojen tarkoitukseen.

EU:lla ei ole verotusvaltaa ja tdstd syystd sddntojen oikeasuhteisuus on tarked
pohdittaessa EU:n verodirektiivien oikeutusta. Jdsenvaltioiden on implementoitava
tama direktiivi kansallisella verolainsdddannolld lainvalmisteluprosessin ollessa
varsin ohjattu. Direktiivi ei kuitenkaan poista kansallisia intressejd, mutta yhdistaa
verot vilittomésti EU lakiin ja sen suojaan.

Verotus on kansallista myos EU:n sisdmarkkinoilla tapahtuvien liiketoimien
kohdalla. Harmonisoituja sddnnoksid sovelletaan erikseen kansallisella tasolla
jokaisessa EU jdsenmaassa. Néin ollen harmonisointi ei takaa sisimarkkinoiden
toimivuutta. Téhén liittyvd verovelvollisen oikeudellisen suojan kysymys onkin
tirked.

ASIASANAT: Suhteellisuus periaate, vaikutusarvio, oikeusvaltio, maksukykyisyys,
legaliteetti periaate, sisdmarkkinat
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1 Introduction to the research

1.1 Starting point

Fundaments of today’s taxation and rule of law were created long back in 1215 in
the Magna Carta which stated that taxes should always be governed by law. This
fundamental principle is still valid and is implemented in most of modern
constitutions. Even though the legal fundaments of taxation were established more
than 800 years ago, tax law is the most or at least one of the most dynamic areas of
law. This is due to the changing needs of government funding, rapid change of
industrial operations, increased mobility of people and operations, and political
pressures especially in the latest years.

Financial politics are reflected in tax laws. This relation creates a reflection of
applicable political powers: governments political interests are reflected in issuing
tax laws'. This means that even though the neutrality of the tax system is seen as a
key qualification of a good tax system, political interests in the area of industrial
politics, environmental politics and economic cycles, to mention a few, steer
financial politics as well as tax laws?.

The legality principle has a very strong position in tax jurisprudence’®. Being a
fundamental principle, it does not define yet a good tax system as such, the legality

See for example Wikstrom, Ossa & Urpilainen, pp. 25-29.

The neutrality of the tax system is not necessarily self-evident. If official tax
governance is weak creating opportunities for fraud and corruption, the tax system
cannot reach neutrality. A good tax system is crucial for a well-functioning society as
it is crucial also for taxpayer to be able to rely on the rules and authorities. Tax morale,
even being a value of aspiration, is important for a good tax system, see OECD’s
program “Boosting tax morale — so people and businesses pay tax” at
www.oecd.org/tax/tax-global/boosting-tax-morale-so-people-and-businesses-pay-tax.htm.
As Fuller considers, reciprocity unites men because of their differences, p. 23. I see this
crucial as both taxpayers and tax authorities should have a commitment to tax morale
even though their approaches are different.

The impacts and scope of the legality principle have been analysed by several
academics. See for example Vanistendael 2013, pp. 30-31, Ryyninen, p. 20. Aimi
refers to 81 § of the Finnish Constitution, p. 20 and Tikka 1972, pp. 135-145.
Haapaniemi considers retroactive implementation of new law to create challenges,
p. 79.
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principle states only that taxes have to be based on law*. This is crucial as any other
level of morality would be challenging to comply with due to a clear and mutual
understanding of what is meant by different moral values®.

Adam Smith, the father of economic liberalism, has defined qualifications for a
good tax system. A good tax system includes, according to Smith, basically four
components; equality, certainty, convenience of payment and economy of collection.
Independently how for example equality is understood®, three of these classes
include components that are strongly related to taxpayers’ legal protection. Equality,
certainty and convenience of payment include components protecting the taxpayer
from governments or tax collectors’ arbitrariness’. Fuller described in the 1960s
qualifications for good legislation, a component in taxpayers’ legal protection.

Tax is a consequence of business, i.e. business is the underlying source of
taxation®. When assessing taxation, business transactions are considered based on
tax law or laws’. The transactions, however, are based on civil law terms and
conditions. The financial impacts are defined based on civil law definitions and

As Tikka analyses, for example the analogical interpretation is often left on an abstract
level and for example in Finland accepted, though with quite strict limitations.

Fuller considers that “the morality of duty finds its closest cousin in the law while the
morality of aspiration stands in intimate kinship with aesthetics”, p. 15. Basically, this
means that the legality principle relies on rules that represent more morality of duties
than perhaps morality of aspiration. When discussing paying taxes, it is often referred
to moral questions. This type of moral may be impossible to comply with as there is no
clear and mutual understanding of what kind of rules the morale means.

For example, equality could be understood from an interest or ability to pay point of
view. For instance, Knuutinen (2009, pp. 33-34) seems to agree with Gunnarsson, that
Smith represents merely an interest approach rather than ability-to-pay-approach.
Equality should then be understood in a horizontal view.

The EU considers in its 2019 study that “Achieving a level playing field for all
companies. Despite major efforts to combat tax avoidance, effective tax rates still vary
according to company size, location, level of iinternationalisationn and sector of
operation. Introducing a common, minimum corporate tax rate and a common corporate
tax base could level the playing field considerably.” This illustrates well the challenges
within taxation: the presentation of a global minimum tax based on the effective tax
rate is not actually a measure that would refer to nominal a tax rate. This may create
expectations that are not met and lead to controversial taxes. EU Tax Observatory
considers “ The European Commission in fact highlights the beneficial effects of (non-
harmful) tax competition: «In this context it is important to recognize that, while
harmful tax competition must be addressed both at EU level and at the broader
international level, notably within the OECD, and the State aid provisions of the Treaty
must be respected, some degree of tax competition within the EU may be inevitable
and may contribute to lower tax pressure. » (European Commission, 2001)”, EU Tax
Observatory 2021

Law again defines the level of taxation.

In case business is international tax laws in multiple countries need to be complied.

12



Introduction to the research

accounting rules. Accounting rules are the underlying framework for determining
taxable income. This illustrates that there is a strong connection between tax, civil
and accounting regulations. This connection sets limits not only to how tax laws can
be legislated, but also to assessing taxes.

1.2 What is this research about

1.2.1 Public discussion as catalytic

Currently, there is an ongoing active public discussion on especially taxing
multinational entities; fairness, ethics, transparency, and aggressive tax planning
have been raised in the discussion!®. Ongoing discussions illustrate that not all
components of the good tax system are currently in place'!. On the other hand, the
discussion has been concentrating almost solely on multinational entities and their
taxation, perhaps even partly on a few companies’ taxation only'?. As such this is
neither a sufficient nor reliable basis for concluding how well the four components
of a good tax system are in place. For that purpose, discussions and views are too
narrow and high level .

10 The EU study (2019) still states that (p. 12) “all the needs and problems originally
addressed by the EU rules under assessment are still relevant. For instance, transfer
pricing is still one of the main channels used by multinational companies to shift profits;
aggressive tax planning via interest payments is still a salient issue”. It seems to be that
the same topic stays on the agenda independently of the actions taken. I assume that the
debate will not end soon as the discussion is about high-level topics that are hard to
define in concrete, agreeable form. I would add on the list greenwashing and
“taxwashing” that will be added to the discussion when taxpayers are trying to respond
to the set topics, but where the impact is not what it was expected to be, see for example
ESG and Sustainability in taxation, Amsterdam 2023.

The discussion illustrates at least that there are multiple views existing that are not
reflected in the tax laws and that global businesses are changing the scene for
international tax as well as the allocation of fiscal revenues between countries.
Discussion has concentrated on so-called GAFA (Google, Amazon, Facebook, and
Apple) companies. The reason for that may be, at least partly, that these companies are
not only large but also that they operate in a new digital industry. These companies are
US companies with a US tax “infrastructure”, that is, worldwide income is taxed in the
US, but first when it is imported to the US. First in 2018 with new GUILTY, rules US
companies were not penalized for keeping their income outside of the US. The non-US
income has often been subject to far-reaching tax planning.

This discussion often reflects morality of aspiration or morality of duty, but only in a
limited area. The discussion raises expectations of the outcome, often by purpose.
Unless the discussion is systematic and organised, the risk is that discussion is ongoing
of a certain issue with the same terms and even alike-looking conclusions, but due to

13
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Public discussion'* is not creating any tax laws until it results in democratic

decisions. I would regard it rather to illustrate changes in the operational
environment or moral aspects. The public debate raises views that are deviant from
old views or illustrates the need to develop rules due to changes in the operational
environment or new values, such as climate change. When the political pressure
grows enough, public discussion may result in new tax laws and regulations. Before
that process should satisfy requirements set for legislative work!’.

Another angle of the reasons for public discussion could be mistrust towards tax

authorities'¢, i.e. there would not be public trust in tax authorities’ capabilities,
resources, or possibilities of tackling aggressive tax planning'”. It could be seen even

14

opposite targets not resulting in the outcome that was expected. As an example, [ would
mention transfer pricing; it seems to be a mutual understanding that taxes should be
paid where the value is generated. Each country just has an entirely different
understanding of where the profit actually is generated. Equally Pillar 2 may be an
outcome of failed BEPS 1 actions.

The quality of public discussion can never be fact-based, but concerning aggressive tax
planning, EU studies make far-reaching conclusions. For example, the 2019 study states
based on a 2010 study that “Indeed, these bilateral tax treaties were in the past mainly
concluded to avoid double taxation rather than double non-taxation. Overall,
multinationals in high-tax jurisdictions are estimated to pay 30% less tax than similar
domestic companies”, p. 19. Further EU study (2016) concludes concerning shifting
income through debt financing that “When comparing the consolidated ETRs of MNEs
to similar domestic corporations, the use of ATP structures should be reflected in a
significantly lower tax burden. As an empirical approach to compare MNEs and domestic
companies, we can follow the logic of Egger et al. (2010) and match on observable
characteristics. However, there are several other reasons a for lower effective tax burden,
so the reverse conclusion that a lower effective tax burden is always due to ATP is not
generally possible”. Indeed, the effective tax rate is impacted by more financial factors
than aggressive tax planning topics. The effective tax rate however creates an assumption
for public discussion purposes without actual understanding.

As legislative work converts the morality of aspiration into the morality of law, it needs
to ensure that behavioural rules can be complied with (compare with Fuller’s list of
consequences of failure, pp. 38-39). Legislator faces the challenges of good tax
legislation. This task is not easy. In spite of ongoing public discussions, the rule of law
governs ongoing tax assessments limiting the powers of tax authorities to adapt
principles from public discussion.

See for example transparency discussion in the EATLP 2018 Zurich congress.
Taxpayers seem to be the focus of NGOs, but when reading through carefully the
comments and their targets, NGO’s comments are addressed to tax authorities’ actions.
The demand for public country-by-country reporting can be seen as a request to
understand how taxpayers plan their taxes and how tax authorities approve these
approaches. Public country-by-country reporting is believed to bring an opportunity to
control the behaviour of these two parties.

In this respect tax authorities face the same challenge as taxpayers: lack of trust. The
challenge is that public discussion reflects assumptions without understanding all the



Introduction to the research

as a mistrust towards the existing tax assessment system!'®. The debate illustrates a
certain expectation of how, in this case, multinational entities should be taxed. The
expectation' seems to be that every country will be a winner. The debate seems to
agree that tax authorities do not have enough powers to manage the topics in line
with expectations.

The views presented illustrate the moral aspects of some stakeholders®. The
focus is often on a few taxpayers and their behaviour. Discussion is coloured by
simplifications, far-reaching conclusions, and a strong political agenda. This well-
driven agenda puts pressure on political decision-makers resulting often in frequent
new policies.

The current public discussion and following political pressure have changed
the tax environment?'. Even though tax jurisprudence can be considered dynamic,
the changes and proposals to regulation?? have been remarkable even from the

content and impact of actual laws and rules. Where taxpayers are seen behaving
aggressively, tax authorities are seen not being on top of their tasks. The reality, may
often be that the public and political discussion is done without a proper understanding
of the rules and circumstances.

The civil society comments reflect this aspect. The tax assessments or the rules resulting
in a certain tax assessment in a stand-alone case are labelled not to be fair from a civil
society point of view. In reality, the conclusion is not that simple or straightforward at
all as the unknown factors are not considered, opinions differ so much, or indicators for
the conclusion are not proper.

My conclusion is that some countries see that the BEPS action plan failed in its targets
as it did not bring the expected increase in tax revenue for them. It was rather shifting
the operations to new locations. This aspect was brought into the discussion for
example by Krister Andersson from BIAC, see also Tax Seminar Turku 2016. BEPS
2, especially Pillar 2 in 2020 was drafted to eliminate this failure. The OECD states
that “Pillar Two addresses remaining BEPS challenges and is designed to ensure that
large internationally operating businesses pay a minimum level of tax regardless of
where they are headquartered or the jurisdictions they operate in”, OECD Pillar 2
report, p. 14.

Fuller has explained the morality behind the law, the morality of duty. This is the lowest
level of morality. Higher levels of morality are more aspirational, that is dependent on
personal views, and not easy to agree on, Fuller, pp. 15-16. The moral aspects
represented by different stakeholders are more aspirational.

Transparency seems to be the answer to many topics raised. Further transparency is not
only about transparency towards tax authorities but also public transparency. Instead of
one set of communication being the solution to all challenges transparency may create
new turbulence in the form of discussion of greenwashing or “tax washing” as the
transparency requirements somehow ignore the differing needs and objectives of the
discussion. See for example Ehrke-Rabel.

Examples of changes or new regulations are the OECD’s proposals in the BEPS project
resulting in c-b-c-r, new transfer pricing rules, new tax treaty provisions through a
multilateral instrument, EU’s ATAD, and revised DAC 6. The OECD’s BEPS 2 is
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perspective of tax jurisprudence. Common for the changes is that they seem to
have high political pressure and expectations® and that they have been executed
in a short time?*. These changes put a challenge to taxpayers' rights on multiple
levels in multiple countries. It appears that taxpayers’ rights are not considered

properly.

In conclusion, I would state that public debate has been quite an efficient
catalyst for the initiation of new taxing rules, but a poor catalyst for developing
taxpayers’ rights in the area of these new rules. This may result finally in
unexpected impacts?

1.2.2 How to define low taxation?

States have sovereignty over taxes. Therefore, the tax burden is essentially based on
tax laws in each country steered in cross-border cases by bilateral and multilateral
tax treaties. The nominal tax burden is defined separately country by country®.
Effective tax rates differ from national nominal tax rates as the definitions of income
and tax are not the same in tax laws and accounting standards®’.

under preparation in 2021 and most likely will be followed by the EU’s actions in the
area of digital tax.
For example, the OECD BEPS project was urgent, especially for political reasons, see
BEPS project.
For example, the time used for Pillar 2 preparations, public hearings, and impact
assessment was extremely short when compared with the size and magnitude of the
reform. This results often in a situation where no or only poor guidance on how to
comply with the rules is drafted.
Part of taxpayer’s protection is founded in fundamental rules and principles ensuring a
balance between taxing rights and different rights. These rights will be applicable even
for the new rules. If the impacts are not analysed before, the outcome may be
unexpected.
The rule of law is necessary as the taxpayer has to be able to comply with the set
expectations. These expectations need to be stated in the law in an understandable
manner. If rules are not concrete enough or clear enough, but more on the level of
aspiration, predictability is reduced creating risk for discrimination and arbitrary
impacts. The law may fail as King Rex failed in Fuller’s example. The EU’s role as a
tax legislator is complex as each Member State has tax sovereignty and the EU’s taxing
power requires unanimous decision. In practical terms, the EU has referred to the
functioning of the internal market, but his argument should be subject to
proportionality. In neither case, the EU is not a performing legislative process in line
with the rule of law consideration.

27 For example, IFRS takes a future view. Taxes should be booked based on what is
likely to be realised in the future. Taxable income takes into account past events. This
means that for example loss carry forwards impact ETR based on how losses are
treated for future purposes. If it is more likely than not that losses cannot be utilised,
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Business decisions are based on multiple factors, tax is only one factor among
many factors. The effective tax rate is not a driving force for business decisions
unless an option would create an extremely negative tax impact. Business
decisions impact effective tax rates, but effective tax rate impacts businesses only
randomly.

As tax is a consequence of business, EU-based tax regulation is a challenge;
how would the EU regulate a national tax without interfering with tax sovereignty.
The functioning of the internal market is a business environment issue targeting to
eliminate obstacles. National taxes, harmonised or not, do not impact the internal
market unless taxes are treating taxpayers differently based on nationality. Both
tax-related subsidies and limitations make tax treatment sensitive to
discrimination.

Tax impacts are measured in multiple ways illustrating the purpose of measures.
Where tax authorities’ statistics are based on taxes paid for a fiscal year in a country,
multinational companies measure their consolidated tax burden through effective tax
rates based on different rules, such as IFRS or US GAAP principles®. Different
measures are often based on varying methods and standards to recognise profits.

they need to be booked as tax cost in IFRS meanwhile for taxable income purposes
they still exist.

Accounting standards, such as IFRS, take a view on future impacts on profit and
balance sheet of the reported period meanwhile taxable income based on tax laws are
normally defines the profit based on issues that have realised in the past. This difference
in view is fundamental, sometimes even confusing unless the difference is not
understood properly. It looks like that for example the OECD is not in reality on top of
the differences when they propose in BEPS 2. Pillar 2 proposal of combining tax law
approach defining income tax and for example, IFRS approach when defining income
for effective tax rate calculation. Mixing two standards results in an outcome that is
based on no standard.
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That’s why there are various ways of calculating tax burden®. There seems to be no
one-size-fits-all standard*® approach to measure tax burden?!.

One of the key topics raised in the discussion has been low or no tax payments
on income. This has been claimed to be an issue concerning especially taxpayers
having multinational operations. Typical for the discussion has been simplified
conclusions and mixed use of terms and indicators. Different measures confuse a
complex issue prohibiting constructive discussion®. Further, this may be confusing
when comparing consolidated®® ETR with the local tax burden.

2 Knuutinen 2009 has analysed well different methods and standards of how to identify

income and costs. Some standards seem to identify income based on real values;
fluctuation of value would be recognised as income independently whether it has been
realised or not. Another approach is the question of time perspective as described
above. Also, the treatment of losses on disposals may be recognised differently, to
mention a few as examples. See Knuutinen,2009 p. 77-98.
Country-by-country-reporting initiatives have faced this challenge. Different actors,
such as CSR Europe, have attempted to create a standard for what data should be
published so that a taxpayer could illustrate that he/she has been doing “the right thing”.
GRI published its standard 207 in 2019, which includes a selection of mandatory and
voluntary data to be published in line with sustainability measures, see GRI Standards.
GRI 207 represents more of a standard for what data should be published but does not
illustrate sufficient measures to illustrate how different factors impact different
businesses leaving a conclusion on a complex matter to the reader. My conclusion is
that where GRI creates a standard for what to publish, it fails to help taxpayers to
communicate material topics for a specific operation and it does not translate data into
reliable information for different stakeholders. This illustrates quite well the challenges
there are to describe tax burden.

Different measures are used to illustrate tax burden, such as ETR (effective tax rate)
IFRS (taxes paid + deferred tax booked / profit), CTR (cash tax rate) IFRS (taxes paid
for accounting period / profit), CTR-based on tax law (Taxes paid for tax year / profit),
CTR on taxable income (taxable income / taxable profit) and nominal tax rate; tax on
taxable income to name few.

A good example of this is to assess the tax burden after a large investment. After a large
investment taxpayer makes depreciation of the assets. Depreciations create normally an
incentive from a tax point of view for investments by allowing the taxpayer to
depreciate asset value at the beginning of the asset’s lifetime, say in seven years. This
may result in a very low taxable income meanwhile IFRS identifies different kinds of
depreciation over the whole lifetime of the asset. If the IFRS result is compared with
taxes paid based on tax law effective taxation looks very low at the beginning of the
lifetime and very high at the end of the lifetime of the assets.

Consolidated financial information is based on group-level information where all
internal transactions are eliminated. Consolidated financial accounts are often based on
IFRS or US GAAP. They eliminate group internal transactions and their impacts; they
recognise income and costs at different times compared with local taxable income.
Financial instruments used in financing for example for hedging purposes create a lot
of timing differences between the different standards as well as depreciations are often
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Lack of comparability on the one hand and complexity of different standards, on
the other hand, has been one of the reasons for far-reaching conclusions on taxes
paid and sometimes single-minded discussions®. Neither tax authorities seem to
understand these different metrics though they are used in the discussions™®.
Constructive discussion would require careful and understandable use of indicators
as well as a better understanding of factors impacting tax based on existing law and
its purpose to avoid confusing conclusions®®. High-level public discussion is not
capable of taking into account technical indicators resulting finally in conflicting
views between countries, taxpayers, and authorities®’.

When the debate focuses on the aspiration of whether a fair share of taxes has
been paid, it fails often to illustrate who actually would have the right to tax and who

different. This is why taxes are booked differently in consolidated accounts and local

accounts. Local accounts do not simply create consolidated profit by summing up, but

through eliminations and complying with different definitions for the same topics.
3 Discussion of MNESs’ tax contribution started in early 2010. Still in 2020’s after BEPS
1 and ATAD basic assumption of MNE tax contribution is unchanged even though
MNE ETRs seem to be higher than SME ETRs. Focus has been, and still is, in
mechanisms tackling issues as earlier. At the same time, OECD has initiated discussion
of taxpayers’ willingness to comply with tax rules and paying tax. OECD’s target is to
identify how economic behaviour could be changed or managed to be more tax-
friendly, OECD 2019 Tax Morale. This study represents a different kind of discussion
capable of catching more than purely high-level assumptions.
Low effective tax rate may be used as an illustration of aggressive tax planning
meanwhile for taxpayers it may only illustrate a timing effect; tax will be paid, but only
later. My personal experience is that tax authorities measure effective tax rates by
comparing taxes paid with taxable income excluding tax-exempt income and either
including some specific income items or adding them to income basis. The outcome
has been in these cases unpredictable.
EU research states still in 2023 defines aggressive tax planning as referring “to the
practice of exploiting loopholes in tax laws — that is, abiding by the letter of the law but
violating its spirit — to minimise or avoid tax liability. It typically involves using
complex tax structures that take advantage of differences in tax laws between countries
to reduce taxable income artificially”. Meanwhile, artificiality is surely part of
aggressive tax planning, loopholes are more complex to define and understand; the
intention or the spirit of the law is often complex and not visible. This view challenges
the rule of law.
It appears that most of the participants of the discussion have same the target, namely
to increase the income tax contribution of MNEs, the conflicts arise when the discussion
starts to touch more concrete issues. Concrete measures illustrate who are the winners
and who are the losers bringing a feeling of whether tax contribution is low or not and
where the tax could be paid. See for example OECD’s proposal of BEPS 2 concerning
digital service tax (so-called Pillar 1) and minimum tax (Pillar 2) which seem to be
created to fill the gap created in BEPS 1 compared with the expectations.
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has lost tax revenue®. The challenge of high-level discussion is that it reflects so
many conflicting views without any clear conclusion or guidance* An example of
this is a study that the European Commission has done. This research concluded that
multinationals have higher tax rates than national companies*’. Hiding income was
offered as an explanation. Another factor that was mentioned was multinationals
reporting more losses than local companies. The report failed to explain what are the
building blocks of income tax contribution*!. Understanding comparability of
different indicators, their relation to profitability, income tax logic as well as how
and why tax revenue, defined based on national tax laws and rules, as well as, ETR,
defined by international accounting standards, behave in different ways, would be
important to understand tax contribution.

The narrow focus on tax-related discussion becomes obvious when looking at
points on what taxes mean for the free movement of capital and freedom of
establishment. These freedoms are directly business-related and the indirect impact
that taxes may have not been analysed. Taxes are for some reason disconnected from
their origin, i.e. business.

1.3 Territoriality creates tension

The debate has its initial starting point in arguments whether MNEs utilise
mismatches between tax regulations to avoid taxes, i.e. they do not pay their fair
share of taxes anywhere or in a certain country*’. This point is valid and a good

38 It seems that a few US companies are in the focus without considering if the taxes

should have been paid in the USA or outside the USA. Multiple countries may be of
the view that they have too low tax revenue from these US companies.

Fuller raised the same aspect in his studies about the Morality of Law. This fundamental
setup has not been changed throughout the years.

See also Aggressive tax planning indicators, 2017 pp. 78-80. This conclusion is
somewhat contradictory to the statement that multinationals are doing aggressive tax
planning. This factor was explained in the report by stating that multinationals report
lower profits. I consider this to be an odd argument.

Even multinational companies have a target to create profit. As the European
Commission was looking for indicators considering aggressive tax planning, losses
seem to be a far-reaching indicator. Typical tax planning would look for low taxation,
not for loss generation.

It is important to note that there are two, perhaps even contradictory views within the
same message. Meanwhile, many civil societies argue that MNEs are not paying their
fair share of taxes in developing countries, other civil societies argue that MNEs are
shifting income from high-tax jurisdictions to low-tax jurisdictions, with a main focus
on not paying their fair share in the headquarters country. As an example, Christian Aid
is fighting against global poverty meanwhile Finnwatch is more focused on whether
income is shifted from Finland to tax havens, which Finnwatch defines more
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starting point for the debate, at least as one of the angles. From a taxpayers’ rights
point of view, it is important to understand also why there are differences in tax
contributions and what would be in that case taxpayers’ misbehaviour. Not having
this angle in the discussion creates expectations that may not be met. As tax is a
result of financial activity (taxes borne and collected) and profitability (income
taxes) in a country, local political objectives create a challenge for taxpayers’ rights
in a global economy™.

Countries are different due to geography, history, natural resources, legal
systems, economic structure, and also tax system to name a few. Countries are
adopting their regulative systems often to support their business environment and to
create a good platform for financial activities, especially in their own area of
strength**. By attracting businesses countries attract tax basis. Countries drafting tax
legislation to support their main industries is called tax competition. Tax competition
is one part of competition between states®.

Fiscal policy may be used as a competition tool to support the national needs.
Tax competition or at least a certain specific type of tax competition is said to be
harmful and even against the internal market in EU*, EU's target is to create a well
working internal market, i.e. to eliminate all the restrictions in EU internal markets.

aggressively than for example EU or OECD, see for example Finnwatch 7/2017.
Political discussion is on a general level more focused on a domestic approach.

Tax is a national measure and therefore there may be naturally a tension, even a
mismatch, in cross border transactions. Countries involved in the transactions have a
national interest, which may result in a double or a non-taxation situation.

For example, Finland has been strong in investment products and forest industry
meanwhile some other countries are strong in for example food industry. States usually
adapt their legislation to support areas where they have strong industries. This may
include also tax legislation. As an example, I would raise the Dutch tax treaty and
investment protection treaty network supporting equity investment actors, Ireland’s low
corporate income tax rate attracting employment opportunities in some industrial
sectors, and Finland’s highly-educated workforce.

All competition is not fair. Especially in the area of tax competition, it may lead to
strange outcomes. This is why the tax competition has to be fair, based on rules and
principles creating a plain playing field just like commercial competition or state aid.
EU has defined harmful tax competition on EU's internet pages as a) an effective level of
taxation which is significantly lower than the general level of taxation in the country
concerned, b) tax benefits reserved for non-residents, ¢) tax incentives for activities which
are isolated from the domestic economy and therefore have no impact on the national tax
base, d) granting of tax advantages even in the absence of any real economic activity, e)
the basis of profit determination for companies in a multinational group departs from
internationally accepted rules, in particular those approved by the OECD or f) lack of
transparency, European Commission, Harmful Tax Competition. Just a low tax rate or a
beneficial tax rule does not create in itself automatically harmful tax competition.
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It is difficult to see how healthy*’ tax competition as such limits the well working
internal market as long as taxpayers are treated equally*®.

Even the internal market includes Member States that are different from each
other. Well-working internal market does not require equal minimum tax rules in
countries, more that domestic rules are not creating a benefit for national taxpayers®.
Tax competition creates a need for reforms to maintain the competitiveness of each
EU Member State and the EU against other countries.

EU has promoted new tax rules such as the global minimum tax or BEFIT>°. EU
has no legislative power within the area of income taxation. Therefore, to justify its
new approach to income taxation, the EU is arguing that tax rules should be
developed by the EU to ensure a well-functioning internal market. As taxes are a
consequence of business activities, taxation in itself will not self-evidently improve
the functioning of the internal market unless considered in relation to business and
the market as a whole. A conclusion, that rules such as global minimum tax, do not
improve the functioning of the internal market, but rather create limitations to
freedom of establishment and movement of capital®! is possible.

47 Healthy tax competition includes certain behavioural rules for governments, tax

authorities, and taxpayers. | would state that the most important behavioural rule is
transparency and predictability of tax rules. This means that tax authorities and
taxpayers do not conduct so-called sweetheart deals, i.e. make agreements on tax
treatment, that would not be based on published law and not available for every
taxpayer in equal position. See for example B Team tax principles.

Equal treatment should eliminate the main part of harmful tax competition as defined
by EU itself, ibid. Misuse of different freedom rights or EU rights is not part of tax
competition and should not confuse the discussion in this respect. Fighting against
misuse of rights, or avoiding legitimate liabilities should always be prohibited, see for
example Leenarts & Guttierres-Fons, p. 1638.

Discrimination is identified in both horizontal and vertical dimensions. In both cases,
the comparison is done for cross-border treatment, not national treatment. See
Urpilainen 2012, pp. 77-78. This is a consequence of sovereignty of Member States
concerning taxes, the EU has no power to dictate national tax rules.

BEFIT is a European Commission proposal on Business in Europe: Framework for
Income Taxation defining basis for some fundaments of common tax base and transfer
pricing applicable for MNEs published in September 2023.

I will illustrate this with an example. Multiple countries are competing for green
transition investments and supporting material state subsidies to attract investments. To
be efficient the tax incentives offered can work only if efficient taxation in line with P
2 rules exceeds 15%. This means that taxpayers having already operations in a country
may benefit from investment incentives such as accelerated depreciation or investment
credits as they can reach the minimum 15% effective tax as consolidated in the country
where investment is done. A taxpayer making the first investment to the country will
instead be subject to top-up tax in the country of operation, in case of local top-up tax,
or in the headquarters country. This means that a cross-border investment is less
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EU has moved partly from so-called negative harmonisation towards positive
harmonisation, at least to a certain extent2. As taxation still remains within the Member
State sovereignty, objectives for harmonisation should be considered; harmonising tax
regulation in itself in this framework will not necessarily improve the functioning of the
internal market® as tax is only the impact of business, not the only business driver. An
aspect of national tax impacting international business should be considered.

As long as positive harmonisation is limited to defining only minimum rules, no
real harmonisation is taking place®*. In case we agree that positive tax harmonisation
is the solution for a better-functioning internal market, minimum rules do not result
in harmonised rules in each Member State®. As national interests vary, tax rules
finally differ from each other as in the case of negative harmonisation and tax may
create a challenge for the internal market.

attractive than domestic investment due to a strong national connection to taxation and
the fact that tax is a consequence of business. See for example the ECJ C-484/19 Lexel
paragraph 46: “It is settled case-law that a restriction on the freedom of establishment
is permissible only if it is justified by overriding reasons in the public interest. It is
further necessary, in such a case, that its application be appropriate to ensuring the
attainment of the objectives in question and not go beyond what is necessary to attain
those objectives (see, inter alia, ECJ judgments, C-446/03 Marks & Spencer, par 35;,
C-196/04 Cadbury Schweppes and Cadbury Schweppes Overseas, par 47; and
C-524/04 Test Claimants in the Thin Cap Group Litigation, par 64).*

Negative harmonisation means harmonisation through denial of discrimination, that is
stating what restrictions are not allowed. Positive harmonisation in turn expresses how
rules should look like, in other words setting the same rules for all Member States.
ATAD (the Anti-Tax Avoidance Directive) is one of the first attempts in the field of
taxation. This is challenging from a legal point of view as the EU has no actual taxing
power and secondly using the functioning of the internal market as a mandate creates a
need to ensure proportionality in the functioning of the internal market, which is not a
tax metric in itself at all, but a wider topic.

It seems that tax harmonisation is not complete unless taxing powers are moved from
the Member States to the EU. In any other case, Member States have always the
possibility to make national rules. On the other hand, creating rules for MNEs that have
net sales higher than € 750 million, creates a border that creates unequal taxation. I
wonder, as Vanistendael based on a discussion, whether harmonisation and a well-
functioning internal market can be reached by steering the impact of business, ie. tax.
Positive harmonisation is a challenge as taxing rights belong to Member States, not the
EU’s mandate.

Member States may apply absolute minimum requirements for operations that have
national interest and more strict rules in other areas.
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1.3.1 BEPS and territorial tension

Both the OECD's BEPS project (focusing on base erosion of tax base and profit
shifting between countries) as well as the EU's ATAD® (focusing equally on base
erosion and profit shifting through legal regulation®”) are targeting to eliminate
harmful tax competition and tax avoidance®®. Harmful tax competition® is indeed
not benefitting the internal market as it includes actions that are typically based on
non-transparent agreements including unique tax treatment for certain taxpayers
with artificial solutions only. Benefits are granted based on requests and agreements,
which are not available for all taxpayers.

Tax is a consequence of business®’. Tax consequences are not different only due
to their location, i.e. differences between countries. Business entities are different by
nature and they are treated differently. Where small and medium sized enterprises
are agile, multinational entities are inflexible. Where small and medium-sized
entities are offered different kinds of tax and compliance reliefs on a local level,
multinational entities may benefit from differences in tax systems in different
countries but are liable for increased compliance®!. Tax incentives, such as patent

56 OECD started actions against base erosion and profit shifting to eliminate harmful tax

competition and tax avoidance, see https://www.oecd.org/tax/beps/beps-actions/. EU
has implemented a number of BEPS action plans. Anti-tax Avoidance Directive is part
of the antitax avoidance package.
57 ATAD creates regulative rules for BEPS actions meanwhile OECD’s BEPS-project
could make only recommendations.
Harmful tax competition and tax avoidance are partly the same topic. MNEs are said to
misuse mismatches in tax legislation and tax practices between countries receiving tax
benefits in the form of double non-taxation. Tax practices often consist of some kind of
private rulings and sweetheart deals.
To make a difference between legitimate tax competition and harmful tax competition
I define harmful tax competition to be specific tax treatment privately agreed between
tax authorities and taxpayers that is not available transparently to all taxpayers in equal
position or that could be considered as forbidden state aid. Legitimate tax competition
is respectively a competitive tax burden that is based on rules that are common,
transparent, and equal to all. Transparency means in these two angles. First, the rule
and its interpretation are known and available to all in equal positions, and second, tax
authorities respect the exchange of information.
There is no tax on passive existence, tax is assessed on activity, such as acquisition of
something, production, sales, and so on. Tax is also assessed based on business activity;
for example, what is the profit of a business and what is real estate tax based on
ownership of real estate. In this respect, I do not refer to passive operations, such as
holding operations as even this kind of passive operations are activities.
See for example Urpilainen, 2012, p. 68.
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box®, can be used by some companies, but not all companies. This tax competition
is transparent and based on equal treatment®,

Tax burden varies depending on the location of the operation, the nature of
business, size of the business, business strategies, financial cycles, etc.®. Even tax
planning may impact tax burden though most tax planning only changes the timing®
of paying tax®. Based on this the discussion of aggressive tax planning seems to
make the role of tax planning more dramatic than it actually is. It raises the question
of whether the BEPS and ATAD measures taken are inflated and disturb the balance
between fiscal and financial interests.

For some reason, BEPS and ATAD proposals and regulations are considered
merely from a tax point of view only, i.e. consequence of business. The origin of
taxes, i.e. business impacts, are not assessed at all. It is the business that is a utilising
well-functioning EU internal market, not a tax. Instead, tax may create indirectly an
obstacle to the functioning of the internal market, which is allowed based on the
ECJ’s view only “in the overriding reason of public interest”, and in that case, the
obstacle should be proportional.

As an example, ATAD-based limitation on the deductibility of interest is
impacting the tax base, but only secondarily. Primarily it impacts the financing of
investments. The OECD’s model rule makes a difference whether the investment is
domestic or cross border, equity investment or fixed asset investment®’.

2 For example, the UK and the Netherlands have rules on beneficial tax treatment of

research and development activities.

Different taxpayers are not equal because their business operations are not equal.
Taxpayers in equal positions have the same possibility to utilise the law-based incentive.
Ireland has reviewed its tax revenue from 2013 to 2018. The conclusion was that the
number of loss-making entities has decreased and profits have increased. This has
resulted in increased tax revenue see for example (An Roin Airgeadais Department of
Finance). This analysis concluded that profit relates directly to tax revenue.

Timing of a tax payment may not interesting for taxpayer as tax will be paid anyway
and even timing differences are identified based on IFRS rules. Timing difference is
interesting though in case the time gap is long.

For example, US companies’ tax planning has been based on having income out of the
USA, preferably in lowly taxed, as income will be taxed in the US when it is finally
imported to the USA. Finally, it is a question of timing only. In the case of US
companies, this strategy was changed by US legislation creating a minimum tax level
in the USA (GILTI).

67 Taxable EBITDA is different in each of these cases.
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1.3.2 Constitutional rules and political interests

All taxpayers, including even multinational companies, are enjoying fundamental
freedoms and protection defined in different constitutions®®. These freedom rights,
including the EU internal market, ensure economic freedom to use any legally
justified model that the business owner or entrepreneur finds beneficial®. Therefore,
taxpayers can choose operative and legal form or location that fits best to taxpayers’
targets and objectives’. Taxation should not prohibit this right.

Circumstances defining the needs are separately based on several different factors

created by the nature, risk profile, and strategy of the business always in question’'.
Taxes (borne and collected) are one of these factors to be considered’. Especially the
role of taxes as a motivation is interesting in the existing tax debate, even tax authority
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Listed companies or business entities may not enjoy all fundamental rights based on
national constitutions, such as Finnish, but they enjoy economic rights crucial for this
study, such as the right to run a business. In the case of legal entities, fundamental rights
could also be seen reflected in the right of stand-alone shareholders applying look
through method. On the other hand, in EU law even listed companies and legal entities
enjoy the basic freedoms.

This principle is confirmed by long-standing court praxis. As an example I would
mention Supreme Administrative Court (Finland) decisions 2017:145 in which the
court confirmed that taxpayers had the freedom to choose group internal cost allocation
as long as it was equal to what third parties would agree in equal case, Supreme
Administrative Court (Finland) 2017:78 in which the court confirmed that restructuring
of operations is an acceptable business motivation for transactions and results in
outcome that has been the purpose of the legislation and Supreme Administrative Court
(Finland) 2017:5 in which court confirmed that interest cannot be reclassified to
dividend due to different tax treatment as shareholder has the right to choose whether
to take dividends or not. Also, ATAD identifies this principle when regulating general
anti-avoidance, Council Directive (EU) 2016/1164 laying down rules against tax
avoidance practices that directly affect the functioning of the internal market, para. 11.
Urpilainen considers that basic economic freedoms are ranked beyond dispute at the
top of the legal hierarchy. Urpilainen 2012, p. 43. See also Karhu, pp. 789-807.

My view is that it is essential to recognise the differences between businesses. This seems
to be crucial when considering whether a planning strategy or a transaction is aggressive
or not, in other words, was the outcome in line with the purpose of legislation or not. What
is typical and important for one business, may be almost unknown for another business.
The nature of different taxes results in different risks for the business. Where taxes on
property and production taxes create an operative cost (included in operatively
measured profit) and profitability, income taxes impact directly the return offered to
shareholders. Increased property or production tax will reduce profitability and also
income tax as a consequence of reduced profitability. Where property and production
taxes create an immediate impact on profitability and investment opportunities or
willingness, income tax affects to capability to invest through increased financing cost
(of debt or equity). Taxes collected create again a compliance risk for operations
resulting in tax costs.
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argumentation; freedom of establishment may be stamped as tax avoidance 7°. Tax
authorities may, based on tax rules, "guide" businesses on what sort of business
decisions should be made™. The question is whether tax authorities have the mandate,
or competence, to assess the quality of business decisions and reasons’.

Use of these freedom rights is not unlimited nor are they existing for free.
Limitations should though be justified and proportional. Limitations, that fiscal
interests, i.e. taxation, create, are justified, at least to a certain extent’®. To ensure
this, taxes have to be defined by law so that tax consequences can be concluded and
the amount of tax be estimated”’. Constitutions protect taxpayers from arbitrary
taxation independently whether taxes are collected by a king or democratic
government’, Values like balance between fiscal and business interests,
predictability, equality, and clarity are therefore crucial for protecting taxpayers’
rights on legislative, tax assessment, and court levels.

Taxes are crucial to finance states’ activities in maintaining legal order and
infrastructure for society. Each member of society is responsible to contribute to
financing these activities. Meanwhile, there is a clear understanding of this

73 This is argued as income is not taxable in the headquarters country. By this is

understood that income is shifted to another country independently if the arm's length
principle is followed and normal taxes are paid. Tax authorities may use this approach
to protect national tax bases meanwhile other stakeholders may have other motives
based on the same argument. A crucial factor in the discussion seems to be rather where
the business is located than what is the behaviour of the taxpayer. Public country-by-
country reporting offers formal KPI’s to assess whether often assumption based
aggressive tax planning is utilized independently of the factual substance. Aggressivity
is measured by relevant or irrelevant KPI’s, which does not fulfil legality requirements.
As Dourado (2014) p. 210 states exiting a Member State even for tax reasons is
acceptable as long as it is not artificial.

This guidance is tax-motivated equally with tax avoidance.

See Raitasuo, 2018. This can result in a consideration that lost revenue is based on
decisions that do not maximise tax if tax maximisation is the driver of business legislation.
i.e. tax revenue could be higher if businesses or advisers would not be oriented to tax
minimisation. In this respect it is good to note that advisers normally make a disclaimer
to avoid damages as advisers don’t take risk on the business decisions

The limitations are often rather soft, at least when considered from a Finnish
constitutional point of view, though not without limits. The limitations are merely
steering taxing rights. On the EU law level, the limitations are stricter.

This conclusion is done in multiple constitutions, such as 81 § of the Finnish
Constitution.

Constitutional protection for taxpayers may not seem to be a standard approach. I see
this to be due to two-fold reasoning. First of all, the legislative process should take into
account constitutional aspects. As this target is most of the time reached, the need for
post control is not always visible independently whether it is important. Secondly
getting protection based on constitutional rules is often complex as constitutional rules
represent high-level values, not concrete rules.
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obligation, requirement of fair tax is more complex”. Where current NGO-initiated
discussion refers more to taxpayers not paying the minimum tax, or at all, less
interest is raised to the equally important topic of taxing more than would be fair®.
Constitutional aspects and the traditional shareholder value have been missing from
the discussion.

If tax rules are drafted purely based on fiscal interests, the tax burden may
become exceptionally high for some taxpayers, but not for all®!. Also, the wide use
of anti-avoidance rules may create both national and international situations higher
tax burden than was intended®. Both ends, low and high, involve fair tax as a
definition. Fair taxation is therefore connected to taxpayers’ rights and protection.

Taxes are an interesting topic from a political point of view. Political promises
are based on slogans that sound fair and ethical with no further analysis on the real

7 Joachim Englisch concludes that the ability to pay is not creating a fair share definition

where the tax amount would be without limits. There should be a residual amount that
will be taxed and a base amount that ensures the basic standard of living, Englisch 2014,
pp. 444—446. On the other hand, Hemels remarks that so-called free riders are creating
a cost for other taxpayers meaning that there is a basic obligation to pay tax, Hemels
2014, pp. 420-421. Joachim Englisch 2011 to a German constitutional court decision
of 7 November 2006, case 1 BvL 10/02, BVerfGE 117, p. 1, in the context that a tax
law was not reflecting fairly the ability to pay principle, p. 289.

Public discussion of what is fair and what is not fair is a discussion of moral rules and is
on the level of aspiration. This discussion in itself does not create any clarity as to what
would be a fair or unfair amount or level of taxation. The subject is not only complex, but
it is highly subjective. This is obvious if we consider how different objectives there are
within one stakeholder group. Many civil societies are raising the importance of equal
allocation of taxes between developing countries and developed countries. Other civil
societies are more worried about taxes being avoided by the use of tax havens. Often civil
societies focusing on national taxpayers are mostly raising the topic of taxes being shifted
from that country to somewhere else. Investors are interested more in the engagement of
the management to taxes. Objectives of different stakeholders are individual and
subjective. Taxpayers can hardly comply with all angles raised up in the discussion.

The more objectives are aimed at a certain phenomenon, the more random tax burden
and tax consequences become. This is evident as financial factors have different
weights in different businesses.

Wide use of anti-avoidance rules means that tax authorities are reviewing business from
a tax point of view and judging business decisions more from a tax consequence point of
view ignoring or not understanding the business needs and circumstances. Even the
political approach of tax authorities or a judge may impact the interpretation of the law;
some judges may use anti-avoidance rules more based on political views (see Raitasuo,
2018), although interpretation should be freed from political influence as far as possible,
at least in civil law countries. Political decisions are made through a democratic process.
This is something that the Finnish SAC most likely is respecting by using the right to
assess tax laws against the Finnish constitution. ECJ has not approved abuse of rights, see
for example Vanistendael (2019) and Deak & others (2021).
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impacts. This may result and has resulted in legislation® that is either targeted to
some taxpayers or prevents certain kinds of behaviour®. Politically this may be
acceptable. Before any of these political statements are converted into legislation
number of constitutional aspects, such as equal treatment®, clarity, and
predictability® have to be considered. If limitations set by the constitution are not
taken into account®” by political decision-makers, taxpayers’ rights will be infringed
and financial activities will be disturbed.

1.3.3 Legal view on tax planning — An academic approach

Already for decades, there has been academic discussion about whether tax planning
is acceptable and what is the border between tax evasion and tax planning. Academic
discussion covers both fundamental levels as well as more technical discussion of
some individual cases. It is well established that taxpayers have the right to choose
how to organise their business®s.

Academic discussion, which by no means is promoting tax evasion, in its
diversity, illustrates well complexity between fiscal and business interests. It reacts
faster to trends than legislation, but also respects the stability of fundamental
principles. It illustrates equally that these freedom rights may not be abused. This

8 EU's ATAD’s final wording impact assessment looks poor and ignores several normal

business factors. Proposal concerning taxation of digital business is targeted at few

taxpayers only impacting actually a wider range of operations. Equal national taxes can

be found for example in France where the tax measures have been drafted in a manner
exempting French products and taxing foreign products. See also the Finnish Windfall

tax HE 320/22.

Hans Pilj in his article “Beyond legal bindingness” considers that when developing tax

treaties governments make different levels of commitments. Some of them are meant

to be only political statements illustrating political commitment, but no legally binding
statement. Some statements are meant to represent a political view on a matter
meanwhile some statements are meant to lead to legally binding rules.

The law impacts all and can hardly not be targeted to a few taxpayers or one group of

taxpayers only.

Use of unclear terms impacts both clarity and predictability. See Hultqvist 2015,

pp. 15-21.

For example, Lehtonen has considered that tax laws end up randomly in parliamentary

constitutional review. Constitutional aspects are not necessarily considered. Further

Bentley stated that urgency in legislative work affects the quality of law.

88 See for example Urpilainen 2012, p. 147, Aimi 2011, pp. 213217 considers that there
is a threshold for applying general anti-avoidance rules. The ECJ considered in C-6/16
Egiom in point 53 that “since the second sentence of the first paragraph of Article 49
TFEU expressly leaves economic operators free to choose the appropriate legal form in
which to pursue their activities in another Member State, that freedom of choice must
not be limited by discriminatory tax provisions”.
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becomes clear from the ECJ praxis as wholly artificial arrangements are not seen as
acceptable use of EU freedom rights. This principle was clearly stated in the ECJ
case Cadbury Schweppes®. As late as 2021 the ECJ still confirmed the same
principle to apply in case Lexel®, which was decided after the so-called Danish
cases’!.

The current discussion involves aggressive tax planning, which often is seen as
legal, but not moral or ethical. What is considered aggressive tax planning varies
based on who is assessing planning. Conclusions are often made based on how things
look from one angle, but not from a totality point of view. The complexity of tax
avoidance indicators is not known properly®?. Conclusions reflect most likely
ideological background of how far can government’s arms reach®. Academic

8 The ECJ explained C 196/04 Cadbury Schweppes plc in para. 37 that establishment in
another Member State for benefitting from more favourable legislation does not in itself
constitute abuse of freedom of establishment. The ECJ referred to cases C-212/97
Centros and C-167/01 Kamer van Koophandel en Fabrieken voor Amsterdam and
Inspire Art Ltd. This freedom right may be restricted only by “overriding reasons of
public interest” para. 47, which lower taxation in another Member State as such does
not create and cannot be offset by less favourable tax treatment in the head quarter
country (para. 49). To respect the objective of Community law, the freedom of
establishment “involves the actual pursuit of an economic activity through a fixed place
of establishment”, para. 54. Therefore, the restrictions on freedom of establishment are
justified on the grounds of preventing abusive practices. Wholly artificial arrangements
that do not reflect economic reality with a target to escape taxes normally due are not
acceptable and are seen as an abuse of Community law (para. 55). These cases are
analysed by academics like Vanistehdael and DeBroe.

ECJ C-484-19 Lexel. This judgment is primarily based on the long-established
principles set out in C-524/04 Thin Cap and C-196/04 Cadbury Schweppes paragraphs
46-52.

Case C-115/16, which equally confirmed the principles settled in Cadbury Schweppes,
but created a stricter consideration for operators entering the EU with merely
arrangements being artificial or close to artificial. These cases were about EU law in
relation to third countries and therefore were not changing well-established practices
from Cadbury Schweppes. See also Deak & others (2021).

It seems to be that both the number of identical-looking indicators obscure the
discussion, but also what the indicators actually measure, is not commonly known.
Effective tax rate and different forms of it is a good example. Another indicator that is
often used is revenue by employee. In reality this KPI measures reliably only few
business operations.

Raitasuo considers that legal views on tax avoidance and the use of GAAR are based
on ideological background meaning that left-wing governments tend to favor anti-
avoidance rules. This means that left-wing governments do not differ that much from
past kings and respect less basic rights. The challenge in tax avoidance rules is
predictability and often the lack of recognising economic freedoms, which Raitasuo
perhaps refers to as right-wing aspects.
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research touches on this aspect from multiple angles, often on a broader scale than
the public discussion.

The Danish cases have raised academic discussion about whether the ECJ has
stated some new principles overruling old legal fundamental jurisprudence’. The
academic discussion illustrates that the latest ECJ decisions and EU-level legislation
are not meant to eliminate freedom rights, perhaps merely sharpening definitions and
clarifying definitions in the best case. It also illustrates how important it would be to
analyse the purpose and importance of fundamental rights regarding taxing powers
from the taxpayers’ point of view. Let me illustrate academic analysis with an example.

As considered earlier tax planning as such is legitimate and acceptable®. But
what would be regarded as tax planning? Knuutinen defines tax planning as the
consideration of tax issues as one component among other components or
minimising taxes. Further Knuutinen considers that tax planning is typically based
on tensions between choices made when drafting the law” and the purpose or spirit
of the law”’. Tax planning would, based on this understanding, use the language or
grammatical weaknesses in the law to its benefit*®.

My view is that the definition, which is based on a grammatical approach or even
on a strict company law approach is somewhat limited and is not capturing the core
of tax planning. I would argue that this definition is narrow, not capturing the whole

°  For example, Ottosen and Vanistendael analysed Danish case impacts and tax

avoidance principles in relation to the ECJ’s latest decision in IFA Nordic seminar in

2019. For example, Howard, Baerentzen, Gommers and many more have written

analyses of the Danish cases.

In the public discussion tax planning has been stamped to be something extraordinary

such as search for loopholes or utilising mismatches in regulations between countries.

This may of course be also the case, but tax planning is after all a necessity that is a

must for a successful business in order to know what to do, how to do and what would

be the tax consequence.

For me Knuutinen is looking at tax planning in a narrow sense. If the purpose of tax

planning is seen purely to reduce the tax burden, this could be right. My experience is

that if tax planning were so narrow, businesses would be in trouble as the business
objectives would not be considered properly.

97 Anders Hultqvist (2018) questioned the spirit of the law by asking who defines the
spirit. Different members of parliament participating in the legislative work may have
different views of the spirit of the law. This could mean that it is difficult to reflect the
far-reaching spirit of the law reflecting very detailed interpretation in detailed cases.
On the other hand, for example in the Dutch praxis guidance is sought from the
parliamentary discussions. In Sweden guidance has been sought from the preparatory
works of the law, though not systematically.

% Knuutinen 2012, pp. 4-5.
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purpose of tax planning: to be part of business planning®. 1 would at this stage
conclude that tax planning as a natural consequence of business transactions should
be seen as the execution of business strategy respecting existing and foreseen tax
regulation, considering different options within the decided corporate risk appetite
resulting in a targeted tax cost!%,

Academics often confirm that tax planning is acceptable, However, it appears
that academic research sometimes defines tax planning in a narrow meaning
differing from responsible tax management principles. This illustrates not only
the complexity of tax management and planning but also the importance of
taxpayers’ legal protection. Measures taken to prevent tax avoidance, in other
words, limiting taxpayers’ freedom to choose between different arrangements,
should be proportional to the set target, and the motives should be measured'’’.
This measurement exists and has even a name, rule of reasons as created by the
ECJ.

1.4 Sustainability empowering taxpayers’ rights

In the early 20™ century companies had social responsibilities in the societies where
they were operating!'®2. Over the years these responsibilities have been shifted over
to governments meaning that business operations are concentrating on business and
governments on the infrastructure. States ensure their citizens certain social rights.

% Based on my empirical experience I would define tax planning as a tax-oriented review

and analysis of business plans to illustrate different tax consequences and risks related
to them. Depending on the risk profile taxpayers may reach out for solutions that are
more predictable even with higher tax costs or take more risk in relation to business
plans and also tax by reaching out for solutions with lower tax costs. In other words,
tax planning means more understanding of the business objectives, consideration of
tax-related risks and consequences, and then guiding business in choosing the best
possible solution. With business I mean concrete operative business cases as well as
more strategic business, such as risk and profit planning for the entire group.

See also Elgood, Fulton, Schutzman, pp. 13-3. Using grammatical weaknesses in the
legislation for tax planning purposes would mean a high-risk appetite as tax planning
trusts on a quite narrow interpretation of the law and favourable court praxis. This
approach ignores quite far need to avoid surprises and the need for predictability (see
Deloitte research).

See for example De Broe, 2007 pp. 755-765 and the case law analysed. See also ECJ
C-6/16 Egiom, para. 57. Urpilainen 2012, pp. 80-81.

Companies were arranging daycare, schools, housing for employees, and so on, see
Knuutinen 2014, p. 34-45.
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The cost of these rights, that have to be financed, are different obligations such as
taxes!%,

Taxes are a crucial part of financing government spending. The obligation to pay
taxes belongs to all who enjoy legitimate and subjective rights. Fairness in this sense
means that everyone should pay a share of the government budget'®. This sort of
horizontal equity as the standard of fairness is complex as taxpayers and markets are very
different'%. Taxpayers’ legal rights'%, are not contradictory to the obligation of paying
a fair share of taxes. They are not the same measure as seen in the public discussion'?’.

Equality in the meaning of social justice and economic policy may be difficult
to reach. For legal purposes, the equality principle can nevertheless be reached!®.
Equality, one form of legal protection!®, has to be taken into account in the
legislative work'!"’. The legal aspects and especially taxpayers’ legal protection
should be therefore always considered. Taxpayers’ rights require protection at the

103 See for example Deak, 2009, p. 46. Development in social responsibility has been fast.

If we consider that big, though locally managed companies arranged part of the social
activities currently arranged by governments to in the current situation where
companies are global, decisions are done centrally instead of in local decision making,
the difference is material. It may look like MNEs social responsibility would have
diminished. Partly this may be true, but on the other hand, it may also be an illusion.
Paying tax is an indirect and non-transparent method of social contribution. Other than
income taxes are hidden in income statements and not visible to society. In this sense
transparency of total tax contribution, as promoted by EBTF (see EBTF.com) illustrates
the importance of transparency measures that taxpayers could take; and illustrates how
they respond to their social responsibilities.

Hemels, pp. 420—422. Quite often this moral value is reflected only in CIT. If fairness
is a complex topic due to its aspiration, considering fairness only through CIT will be
even more challenging. Fairness is difficult to conclude just from the amount of taxes
paid as there may be multiple factors impacting it. Some conclusions may be made by
assessing how responsible is tax management in an MNE. For example, B Team
principles offer a good benchmark for this assessment, see B Team.org.

Deak 2009 considers horizontal equity to be merely a fictitious standard. This is
illustrated for example by the fact that taxpayers are dependent on investors, who refer
to market and regulative initiatives depending on investor objectives.

Such as economic freedom rights or requirement of predictability and clarity stated in
constitutions.

Taxpayers’ rights are more than one method to ensure that tax impact is fair and
proportional to the view defined by the legal framework.

108 See Deek 2009, pp. 45-47.

109 Equal treatment of all taxpayers in the same position protects taxpayers as they should
be treated as a group, not as individual taxpayers in legislation.

For example the Finnish Parliament Constitutional Law Committee confirmed (PeVL
9/2023) that the equality principle is valid for taxation. See also PeVL 97/2022
paragraphs 21 and 22. Meanwhile, the equality principle is applied in a restrictive
manner to businesses in the Finnish constitutional system, EU law has a broader view
on this principle in relation to businesses.
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same time when tax laws should be developed to protect the tax base in different
countries. These issues are at the heart of this study.

As said, constitutional freedoms are not available for free. Meanwhile,
businesses have the freedom even to minimise their taxes, relying on these rights,
they create an obligation to participate in financing this infrastructure. Responsible
tax management is becoming more important illustrating not only that businesses are
willing to fund their share of the legal infrastructure, but also that they are not
misusing these freedom rights. [ will come back on this later.

Tax policies should be sustainable!'! and responsible''>. Currently, tax
authorities sometimes reflect tax avoidance in their praxis going so far that only a
few business models will ensure tax benefits in line with the purpose of legislation,
such as in the light of withholding tax or tax deductions'’. Tax aspects seem to
override an individual taxpayer’s business needs when tax authorities take a position
on how business should be organised. It illustrates how far the application of rules
may go; genuine business needs are overrun by the aim to collect more taxes
violating fundamental rights. It illustrates also weaknesses in tax authorities’
governance model'“,

112

I Sustainability includes in my view two aspects. Policies should be stable taking always

into account the fundamental principles and values. Secondly, policies should be
changed only based on proper impact assessments. Tax legislation should then respect
the policies. As Bentley considers the purpose of policies is to set rules for actors such
as tax authorities. As well there are rules for legislators when drafting new rules even
if they are finally decided by the government by a simple majority.

Public discussion is bringing sustainability high in ranking also for tax and tax policies.
Sustainability should not be ignored as it brings long-term balance to tax matters.
However, my view is that sustainability is not such a specific requirement for tax
purposes. Taxpayers’ tax management and government tax policies should be as part
of sustainability also responsible. Being responsible in this context means taking into
account the so-called big picture, tax as part of that, and respecting of the fundamental
principles of the legal framework in all aspects. For tax policies, it means considering
freedom rights, legal protection, and the right to protection through efficient legal
processes important for the legal system in the whole ecosystem taking into
consideration all policies, not only the efficiency of tax collection.

For example, Russian tax authorities set far-reaching requirements (prior Ukrainian
war) protecting purely Russian interests on when a receiver of a dividend can be seen
as a beneficial owner of the dividend. These requirements go beyond the purpose of tax
avoidance. This view means that a normal holding company cannot be seen as a
beneficial owner only in rare cases.

This kind of far-reaching arguments are hardly visible in governments’ or tax
authorities’ policy statements. Nevertheless, individual tax authorities surprisingly
often refer to tax avoidance as they have another view of what actually is needed for
business, in other words, what would be an acceptable business reasons in their view.
One explanation for this could be the weak governance model where individual tax
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1.4.1 Elimination of tax avoidance challenges legal rights —
An example

It’s worthwhile to illustrate how tax policies have been impacted during the last few
years by presenting an example. This example will illustrate why taxpayers’ legal
protection is an issue and how a balanced legislative process is a key interest in this
respect. Taxpayers’ legal protection is more than just a formality.

In light of Swedish interest deduction rules, Swedish tax authorities assessed in
2005 a few cases concerning group internal share acquisitions as tax avoidance. The
executed transaction increased the basis for interest deduction meanwhile the capital
gains were exempt and the interest income was not taxed at all or very thinly. The
Swedish Supreme Administrative Court considered finally in 2007 that tax
avoidance rules were not applicable'!>.

After this SAC decision, Swedish tax authorities started preparations for renewed
limitations on interest deductions''®. After a very speedy legislative process, new
interest deduction rules were set in force from 2009 onwards. In the legislative
process, planned rules were criticised for being unclear and for going beyond the
target set for the law'"”. Later interpretation of the 2009 rules went even beyond the
wording of the rules'!®. The law and its interpretation have created numerous legal
processes and it is widely claimed to be poor!".

authorities have no obligation to follow tax authorities’ own policies. It may also
illustrate weak internal control within tax authorities with respect to following defined
authority policies. See for example Australian tax authorities’ governance.

RA 2007 ref. 84-85. This decision may be a reflection of an antiavoidance rule where
the threshold for applying the rule was set high and tax authorities failed to present
arguments that would have been applicable for their purposes.

Tax authority’s memorandum 21 November 2007 “rédntesnurror”, Skatteverket
23.6.2008. Forslag om begriansningar i avdragsritten for rdnta mm. pé vissa skulder and
later 22.8.2012 Delrapport, skatteplaneeringen med rénteavdrag

See Hultqvist 2014 and Hultqvist 2015. Hultqvist has analysed the legislative process
around interest deduction rules and considered that quality of the process was poor as
valid comments were merely ignored.

See for example Andersson & Carneborn 2012. It is crucial to notice that the Swedish
SAC never asked for a ruling from the ECJ for applicability with EU law in connection
to the so-called 2011 guiding decisions (see later). The need for this has been obvious
and discussed lively in Sweden.

See Hultqvist 2014 and 2015. My view is that the history of these rules illustrates quite
well why urgency in legislative work is "poison" for legal certainty and especially for
fundamental principles. Mattias Dahlberg (professor of financial law), Richard
Hellenius (senior adviser corporate tax policy at Swedish industry association Svenskt
Naringsliv), and Robert Pahlsson (professor in financial law) expressed their views
already in 2009 during a ruling process (SRN dnr. 13-09/D). Equally Ulla Werkell (tax
lawyer at Swedish real estate owners Fastighetségarna) has criticised the legislation in

115

116

117

118

119

35



Reijo Salo

The 2009 Swedish interest deduction rules were renewed in 2012. Even the new
rules were criticised from the beginning. The European Commission has claimed
that the rules violate EU law'®. In these circumstances, taxpayer’s’ legal protection
is weak and depends purely on post-tax assessment legal processes'?!. The Swedish
Supreme Administrative Court is not raising any ruling requests to the ECJ
concerning the old 2009 rules but makes independent decisions on these questions.
The Swedish SAC was following the same policy in consideration of new 2012 rules
until 2018'%2, Lower courts deny the application of EU law purely by referring to
these SAC decisions'? and consider irrespectively of European Commission formal
notice or later ECJ decisions Swedish rules to be in line with EU rules without any
reference to the ECJ required'?*. The legislative process as well as the court praxis
illustrate the importance of taxpayers’ legal protection and enforcement of it.

1.5 Focus and approach of this study

Both BEPS and ATAD have changed the taxation of MNEs. Although both projects
identify taxpayers’ right to organise business optimally, i.e. economic freedoms, the
proposals and rules touch closely on taxpayers’ rights and obligations. At the same
time these new rules create a deviation between SMEs and MNEs tax treatment-an
angle of equal treatment.

This study analyses the mandate that the OECD, the EU and Member States
actually have when regulating national taxes. The nature of the rules that the OECD
and the EU have created, is legally different. The OECD is not drafting rules for the
EU’s internal market, while the EU seems to implement them directly to improve
the functioning of the internal market. EU directives bind Member States, but not

a ruling process SRN dnr. 96-09/D. Professor Mattias Dahlberg has repeated his
criticism in a new ruling process SRN dnr 82-13/D, especially concerning EU law.
Jesper Johansson was critical concerning the EU aspects of the new law in his article
“Rénteavdragsbegrinsningar — med anledning av att kapital &r fungibelt”, See
Skattenytt 2011, p. 604. Finally, also Roger Persson Osterman, 2009 has criticised the
rules from the EU law point of view in his report.

On 26 November 2014 the European Commission submitted a formal notice C(2014)
8699 to the Swedish Government considering the Swedish interest deduction rules. The
criticism is actually referring to aspects that were not changed from the 2009 rules.
Appeal processes are not within the scope of this study as it would be worthwhile a
study of its own.

Supreme Administrative Court referred finally a ruling request to the ECJ in relation to
2012 rules in 2018 in the case Lexel. The ECJ made its decision in 2021 C-484/19 —
Lexel. The ECJ overruled the SAC’s earlier position.

122 SAC 2011 ref. 90.

124 See for example Administrative Court of Appeal in Stockholm cases 30 June 2017.
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taxpayers. This regulative complexity seems to impact taxpayers’ economic
freedoms.

It is important to consider what kind of mandate the OECD and the EU have on
taxing profits and whether the impacts on the functioning of the EU’s internal market
truly are considered. As taxes are a national measure, the mandate raises an important
question of how strong the enforcement of taxpayers’ economic freedom rights is in
the legal framework. On top of freedom rights, especially proportionality and legality
principles are at the heart of this study on protecting taxpayers.

When approaching mandate, regulative hierarchy, taxpayer’s economic freedom,
different levels of taxpayers’ rights and proportionality I’'m utilising a few key
sources and authors. They are firstly Fuller’s approach to good legislation, secondly
Knuutinen’s considerations on substance and form, thirdly Bentley’s analysis of
different levels of taxpayers’ rights and finally Vanistendael’s approach to legal
principles and EU law.

My conclusions are questioning whether the new rules as now executed fulfil the
criteria of good legislation and that BEPS followed by ATAD are not necessarily
within the EU’s regulative mandate'?. This challenges constitutional, EU law
economic freedoms as well as legal principles and measures the strength of the
freedoms. This strength is not measured yet although there are all grounds for that.
This should be of interest when considering the limits for applying anti-avoidance
rules, the relation between civil law, constitution and tax, how to draft laws and
regulation and the importance of a well-functioning dispute resolution mechanism.
An interesting question for tax law practitioners.

125 Meanwhile the executed new rules may be in conflict with the EU Treaty to some

extent, but it doesn’t mean that the objective of the new rules would not be good,
especially when there are signs of strong national interests. The European Commission
should consider how to improve the functioning of the internal market, but to be
proportional.
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EU & OECD actions — Internal
market or interest in focus?

The European Commission launched on 28 January 2016 an anti-tax avoidance
package'?®. The purpose of this initial directive is to prohibit practices that are
regarded to be harmful to the functioning of the internal market!?’, such as tax
avoidance practices'?®. This directive includes multiple regulations to meet the
objectives followed later with new proposals on BEPS 2.
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Council Directive (EU) 2016/1164 laying down rules against tax avoidance practices
that directly affect the functioning of the internal market. The directive set frameworks
in multiple areas, that the EU considers to be harmful tax practice. This framework
includes a minimum frame for national general anti-avoidance rules, special anti-
avoidance rules, such as rules on CFC or hybrid situations, and interest deductions.
EU refers already at an early phase to the functioning of the internal market concerning
taxes. Taxation, however, is not within the competence of the EU, if we exclude VAT.
EU Member States have tax sovereignty. For example, Prchal, p 5, considers that there
is arich case law for example on direct taxation on competence creep. Tax cases cannot
be automatically referred to the ECJ unless there is a clear connection to EU law. This
connection can be direct or more indirect through general principles of EU law,
Lennaerts and Guttierrez-Fons, p. 1632, and Prechal, p. 8. National taxation in itself
does not self-evidently impact the internal market, but it may indirectly impact the
functioning of the internal market in the case of the nature of business that is taxed.
This means that the functioning of the internal market may involve taxation or not. A
general statement on taxation impacting the functioning of the internal market
illustrates that taxation has not been considered in the big picture. For example, the
alignment of tax rates in itself does not promote the functioning of the internal market,
it may eliminate partly the willingness to move business activities for tax reasons within
the EU. This in itself is not an issue of the internal market, perhaps more a moral aspect.
One of the interesting aspects is a limitation on interest deductions applicable for both
external and internal financing costs based on taxable profitability. The directive sets
as a target to prohibit global tax planning “through excessive interest payments”
(Council Directive (EU) 2016/1164, recital 6) even though the measurement for
excessive interest payment is made to taxable profitability of a taxpayer. Taxable
profitability depends on multiple other factors than whether debt funding (high debt,
minimum equity) or interests (high interest compared with arm’s length level) is
excessive
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The matter of especially financing is delicate and complex. Meanwhile, it may
be, that some taxpayers make extensive planning on external and internal funding,
financing is on the other hand crucial business prerequisite and creates risk for some
businesses. Loan funding is normally needed for business operations and
investments. This is more crucial for capital-intensive businesses than for service-
oriented operations.

Even arranging group internal financing is something else than tax planning; a
MNE needs to consider whether it is beneficial for it to have external financing in
subsidiaries and be hit by structural subordination'®. This consideration is, key when
deciding how to organise financing. It belongs to taxpayers’ economic freedoms.

Each selection a taxpayer makes leads to different tax impacts regardless of its
origin. Attacking aggressive tax planning may result in a negative impact on normal
business!*. From the taxpayers’ legal protection point of view, it is a question of
whether proportionality of the rules actually has been considered in the legislative
process to eliminate the extensive complexity of normal business'?! and whether
taxpayers can effectively question the new rules in relation to fundamental economic
rights.

When considering ATAD and later EU initiatives on a high level and from the
taxpayers’ legal protection, the question of whether EU actions improve the
functioning of the internal market. The functioning of the internal market is crucial
for the EU and equally important for the businesses operating within the internal
market. Any barriers or non-justified limitations affect businesses and will weaken
the EU’s internal market. The proposals create new borders by different tax treatment

129 Structural subordination is created when subsidiaries are funded independently by

external funding. Each lender has different precedence to securities. Normally the
parent company lenders have the weakest priority and will get repayment of their
receivables after all other debtors, though before the shareholders. This normally
creates a weaker creditability of the parent company and at least some of the
subsidiaries. By arranging all funding centrally by the parent company or a finance
entity having no other operations, all risk is central and all lenders will have equal rights
to securities due to full transparency. This improves the group’s consolidated
creditworthiness and lowers the cost of funding. Therefore, decision to have central
financing is outmost business driven.

Question could be whether it has any impact on the aggressive tax planning at all. This
would though require an economical study, which is not in the scope of this study. It
however illustrates the danger of high-level simplified conclusions if the totality is not
considered.

If the interest deduction limitations, as an example, are based on an assumption that
financing is automatically creating erosion of the tax base, it ignores differences
between operations, assumes financing to be profit dependent ignoring simple transfer
pricing standards, and creates an extra cost even for those who have not considered
taxation at all when funding the operations, see Knuutinen 2012.
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not only based on nationality but also size and ownership setup resulting in different
tax burdens between comparable businesses'2.

ATAD states: “Within the Union, GAARs should be applied to arrangements
that are not genuine; otherwise, the taxpayer should have the right to choose the most
tax efficient structure for its commercial affairs.”'** This statement is worthwhile
analysing further from taxpayers’ legal protection point of view as it creates national
minimum measures.

The OECD launched a project against base erosion and profit shifting (BEPS) in
2013. This project was initiated by G-20 countries and the EU. Non-taxation was the
objective and was reached through aggressive use of mismatches in regulation
between countries. The opposite problem of multiple taxation however is not on the

agenda'®*. Tax planning has opened many ways for multinational entities to

minimise their tax burden'?>: "no or low taxation is not per se a cause of concern,

but it becomes so when it is associated with practices that artificially segregate
taxable income from the activities that generate it"!¢.

The OECD aims to eliminate or at least limit harmful tax planning and has
published a number of action plans to create tools with coherence, substance, and

132 As an example, the Council Directive on Business in Europe: Framework for Income

Taxation (BEFIT) creates not only different limitations but a totally different tax base
for MNEs having more than € 750 million turnover and owning more than 75% of the
investment. This means that different, even large investors are treated differently with
some taxpayers having materially higher tax costs over a long period of time.

133 Council Directive (EU) 2016/1164, recital 11.

134 EU Commission released their tax policy (Press release 22 June 2015 - Commissions
action plan on fair and more effective corporate income taxation in EU). EU
Commission states that the driving force for the policy statement is that some
companies (remark by author) are not paying tax at all in the EU for their operations
and this leads to heavier taxes for individuals. The European Commission does not
consider the challenge of same the income becoming taxed multiple times in the EU
even though this could be a serious EU intra-market obstacle. Meanwhile, the EU
Commission’s statement on its focus on some companies’ tax contributions illustrates
well how the EU Commission reacted under political pressure. The focus is on the
consequence, i.e. on tax, not the business and the functioning of the EU internal market
as such. This focus creates a risk of more detailed regulation and even more far-reaching
activities to avoid extra tax burden unless there is a proper focus on responsible tax
management and sustainable tax contribution.

135 See BEPS work, Action Plan on Base Erosion and Profit Shifting, OECD, 2013.

136 OECD 2013 10 statement is based on assumptions of mismatches and artificiality being
equal measures. The fact that mismatches are caused by different legislations in
different countries as long as tax systems and legislation are not the same in all countries
was not considered properly. Creating new detailed regulations will create new
differences between countries and especially between businesses giving an illusion of
aggressive tax planning and further need for more regulation, see for example Pillar 1
and 2.
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transparency to reach out for these objectives. Some of the action plans resulted in

recommendations for local legislative work meanwhile others were new tax treaty

provisions or interpretation of existing rules'?’.

After an era of different countries working on these recommendations, the
OECD continues its agenda on BEPS. The script of the OECD, and equally EU,
seems to be in 2020s the same as in 2013, perhaps added with Covid-19 nuances'*®.
The OECD states for example in its Pillar Two proposal that it “addresses remaining
BEPS challenges and is designed to ensure that large internationally operating
businesses pay a minimum level of tax regardless of where they are headquartered
or the jurisdictions they operate in”!*. It seems to be that the OECD and the EU are
concluding that BEPS 1 has failed with its objectives and new complex regulation
should be added on top of BEPS 1.

When considering the OECD’s BEPS project, the aim has been to tackle the
unhealthy tax behaviour of taxpayers and countries'*’. Unhealthy behaviour refers to
aggressive tax planning, being strictly legal, but being artificial. By using proportional,
unified or equally functioning fundamental tax rules, such as tax base, across EU
would eliminate the incentive of building artificial setups resulting in unintended
extraordinary tax benefits at the same time with tackling with BEPS objectives. The
objective, however, was not to eliminate the competition between countries.

137 De Ruiter, Helsinki and Turku University seminar 2017.

138 BEPS project was initiated to prohibit base erosion and profit shifting, in other words,
so-called aggressive tax planning. Now after the Covid-19 pandemic BEPS 2 project is
argued with the needs of governmental funding: “However, the time will come when
governments will need to focus on putting their finances back on a fair and sustainable
footing” (OECD (2020). It is obvious that governments need funding after the
pandemic, but is this a base erosion and profit shifting?

139 OECD (2020), para. 8 under section 1.1 (so called BEPS2). In one-on-one discussions
with representatives of different MNEs I have sensed that they regard that the OECD
BEPS project has failed to deliver the expected tax revenue. One of the reasons for this
would be that instead of bringing income back to HQ countries, the substance has been
moved to low-tax or low-cost jurisdictions. This point was taken up also by Krister
Andersson 2016. Further, this new approach on “effective” minimum tax (note,
effective tax rate is not equal to nominal tax rate) will not solve the objectives that
multiple civil societies have raised; Pillar 2 is not ensuring that developing countries
would get their share of taxes.
For example, BEPS report says that “tax planning has opened many ways for
multinational entities to minimize their tax burden” and this is harmful for
governments, individual taxpayers, and businesses OECD 2013, p. 8. As part of this
may be and surely is true, but the comparison between multinational entities and small
and medium-sized entities cannot be based on pure possibilities that international
operations offer without comparing other angles, such as liabilities and risks
international operations create and tax planning as well as other opportunities offered
to small and medium-sized businesses.
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EU’s core is a well-functioning internal market. Taxation in itself is not creating
an internal market as tax is about consequences around business acting within the
internal market'*!. The objective of BEPS projects was not to tackle the functioning
of the internal market, but rather to eliminate extreme misuse of differences between
tax systems. The aim was not to create the same rules for all countries. As such BEPS
was not designed for the EU’s internal market. This is a factor that we should bear
in mind when analysing the EU’s mandate to legislate around tax as well as how this
impacts taxpayers’ legal protection.

BEPS work was impacting some specific areas of business that were seen to be
used aggressively. The fiscal fairness was to be tackled with BEPS and ATAD
actions. As aggressive tax planning is often based on artificial features the legitimate
and true solutions suffer due to strict regulations tackling the misuse of legitimate
setups. This means that proportionality may not be well considered when new rules
are built under political pressure approaching morality from purely tax and fiscal
interest points of view'*2.

Taxpayers are building on responsible tax management which relies on not only
the letter of tax law but also the purpose and spirit of the law. This means that tax
avoidance nor aggressive tax planning is not on the agenda. For some reason it still
looks like that the EU’s policies are based on early 2010-based assumptions; how to
tackle tax avoidance among MNEs!®. This kind of agenda does not promote

141 Businesses compete with each other, and so are countries competing for investments.

Harmonisation of taxation may eliminate incentives to make tax-initiated solutions but
does not eliminate the challenges that Member State’s tax sovereignty has. Taxation
may still create borders and obstacles for the free movement of business, people, and
capital and freedom of establishment. To improve the functioning of the internal market
the internal market should be the focus, not the consequence.

Finnish government published in 2024 a plan to consider how to tackle the challenges
that ATAD-based interest deduction rules have created for capital-intensive green
transition investments. The same kind of analysis was published in May 2024 also in
Sweden. This illustrates that the OECD process has failed to take into account
legitimate business needs in changing environment when tackling extreme
misbehaviour.

Benjamin Angel, Director at DG TAXUD gave a presentation in CSR Europe and Fair
Tax Foundation Tax Responsibility and Transparency index launch on the importance
of an index measuring responsible behaviour and especially transparency. He
mentioned how the trend among MNEs has changed from reaching out of non-taxation
or extremely low taxation to ensuring responsible tax behaviour. Despite that, he
mentioned as a key topic for the European Commission the need to continue with tax
avoidance topics. This means that European Commission would not respect legitimate
economic freedoms and responsible behaviour, but rather focus on the misbehaviour
creating obstacles for business. This illustrates well how strong the assumptions and
mistrust are. In the same seminar, MEP Paul Tang reminded, that it’s not only about
transparency, but responsible behaviour is about commitment.
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responsible tax behaviour, is based on old assumptions, and leads to lengthy
controversial processes. It looks like that responsible approach to tax matters is often
mixed with fairness considerations'*. Therefore, this study aims to analyse how the
legal framework will protect taxpayers’ legal rights.

2.1 Is interest deduction limitation impacting the
functioning of the internal market?

Interest is a payment for financing, it is therefore a service fee for financial services.
Taxing income and deduction of the cost is basically neutral, if we ignore differences
between tax levels in different countries. Subsidizing financing creates an unbalance
between different actors and could create a state aid issue not in line with the
functioning of the internal market'#*. This is due to the neutrality between taxation
and deduction being disturbed.

The same impact exists when limiting interest deductibility, though the impact
is the opposite; financing costs are increasing. For investors, non-deductibility means
negative cash flow impact and deferred profit distributions #°. In practical terms, this
means a lower capability to invest'¥. Is the increased financing cost in the form of
tax impacting the functioning of the internal market? We can consider that by
comparing different investors.

It seems to be that it is most beneficial for non-EU investors to invest outside of
the EU. The interest deductibility in the target is not dependent on taxable profit. The
investor’s capability of deducting interest is not dependent on taxable income either.
Further, a non-EU investor has better capability to invest in the EU as the target can

144 Many civil societies raised the question of fair tax contribution when discussing

responsible tax behaviour (CSR Europe 2024). The question of fairness depends more
on political views and opinions producing a new law, meanwhile, responsible tax
behaviour is more ensuring that these laws are actually respected, transparency in the
best case illustrates this.

A company receiving government support may gain a distortive advantage over its
competitors. Therefore, Article 107 TFEU generally prohibits State aid unless
exceptionally justified (https://competition-policy.ec.europa.cu/state-aid/overview_en).
State aid and limitation of tax deductibility have the same impact although they are
opposite by nature.

This impact is irrespective of whether the financing is external or internal. Cash flow
is always impacted in comparison with the base case impacting investment indicators
as investment will need more cash for financing the cost of non-deductibility. Equity
investor’s risks are increasing and dividend to investor is deferred as the investment
target has lower profits.

This may mean that there is actually an impact on the internal market, this impact is
changing relation of businesses not only within a country but within the EU.
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148 meanwhile the equity investor

149

deduct interest cost based on its taxable profitability
is not limited by the taxable profit-dependent interest deductions

Investments done within one country in the EU have a better tax treatment than
an investment within the EU internal market but cross borders. This is because all
the income is taxable within one country and creates a basis for interest deduction,
especially if the investment is done within one fiscal unit'*®. The least beneficial
situation is that an EU-based taxpayer invests in another EU country. The target’s
capability to deduct depends again on the taxable profitability and market interest'>!.
The investor’s return is tax-exempt dividend not included in the basis of taxable
EBITDA, i.e. not creating the basis for interest deduction.

As we can see, the taxpayer is treated differently depending on the nationality of
the taxpayer and the taxpayer’s position in a certain country. The different tax
treatment is not eliminated by having the same rule in every EU country as taxable
EBITDA and tax is a national measure even under ATAD. Therefore, it seems that
there is an impact on the functioning of the internal market.

148 Target’s capability is to deduct interest cost is dependent on the capital intensity, i.e.

the volume of financing, and taxable profitability.

Dividend income, at least within a group, is normally tax exempt income.

Fiscal consolidation is crucial for the investment within one country to utilise the whole
taxable basis in a country. In a contrary case, equity investors’ capability is dependent
on the tax treatment of dividend income; if the dividend is tax-exempt, the investor
cannot deduct interest costs.

If the investor has other operations in the same country that is included in the same
fiscal unit, the deductibility of interest costs is impacted, normally improved.
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3 What is taxpayers’ legal
protection?

When talking about taxpayers’ legal protection we can understand different things.
Rights to be protected, rights to be utilised to challenge taxation, or clarity of
obligations. Already here I see that rights and obligations go hand in hand. For the
purposes of this study, it is important to understand a bit better what is actually
taxpayers’ legal protection.

3.1 What are the taxpayers’ legal rights to be
protected?

Protection needs an object, something to be protected. This takes the focus to who is
a taxpayer and what are the taxpayers’ rights to be protected'®?. Brezinski defines
taxpayers’ rights as the “legal situation of a person having the ability to demand to
be treated in a manner which will improve —objectively or subjectively- his position
in a society, economy or law”!3, This ability is available on legislative, legal, and
administrative level'®*, I therefore think that rights are based on commonly shared

1532 The question of who is the taxpayer in the case of a company. It is relatively easy to

define who the taxpayer is for taxes on salaries, but who actually is the taxpayer for
taxes that businesses pay? There are views where companies are seen merely as a
method to attract equity for business, in other words, a unit defined by law (so-called
artificial entity) allowing several individuals to make a joint business by injecting
equity. Companies may be seen as separate units from sharecholders and governments
or just a collection of individuals making business, see Knuutinen 2014, p. 63-64 and
also Avi-Yonah. Independently of the definition, i.e. if it is an individual or the
company, there is a taxpayer who is in actual terms paying the tax and this taxpayer has
rights that should be protected.

Brezinski, pp. 18—-19. This definition illustrates well the balance between the obligation
to participate in funding the society with society’s limitation to interfere with ta payer’s
private interests.

Legislative level means constitutional requirements, legal meaning the rule of law in
substance issues, and administrative approach rule of law in administrative topics.
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values. These values represent different levels of morality!*®, some being more

permanent'*® and fundamental and some more detailed and concrete!”’. Such values
are based on different laws, regulations, and fundamental principles in a democratic
country. This is important as historically the rule of law has been the foundation of
a democratic society, including the tax system!'>®. Changing any of these values
requires a proper democratic process to confirm the joint understanding of
permanently changed social values'®.

Antoinette van Rijn defines a taxpayer’s right to written or unwritten rules
protecting the taxpayer against illegal tax assessments from the taxpayers’ point of
view!'®’, Van Rijn's definition includes also freedom rights. This definition seems to
be somewhat narrow concentrating on purely substance topics. Brezinski proposes
also that non-financial aspects should be included in the protection'®!. T follow more
the lines defined by Brezinski, which is in line with my argument of tax being a
consequence of business.

A taxpayer’s business is based on transactions and solutions defined in civil law.
These activities are then assessed based on tax regulation, but business is not based
on tax law. Taxpayers’ interests, i.e. rights, are wider than just the strict legality of
a tax assessment or even purely tax treatment. These interests can also be interfered

135 Morality can be identified on multiple levels. The more aspirations they have, the

higher their values. Higher values and morals are personal meanwhile law has to be on
a level that can be defined and agreed upon, that is on a lower level. Fuller identifies
this to be morality of duty, the lowest level of morality that can be jointly defined,
Fuller, p. 35.

Constitutional rules are permanent, which is reflected already by the order that
constitutions can be changed. Changing a constitution requires a large majority and
needs to be confirmed twice, a second time after an election (as in Finland). Changing
the constitution requires a permanent change of moral thinking, see for example Fuller.
Constitutions may define the process or framework for freedom rights or principles for
state legal procedures, in line with what Brezinski described.

Meanwhile moral rules are often dependent on different, more personal views,
legislation has to be something that is predictable and that taxpayers understand and
can comply with. If tax law is something that taxpayers cannot comply with, but fails
to do so almost automatically, legislation fails, see Fuller, p. 37.

Bentley, p. 17.

Joint understanding is defined by constitutional rules clarifying what kind of majority
is required for approval in the parliament. This represents a more permanent moral
thinking of the required majority. In 73 § of the Finnish Constitution it is described how
changes in the constitution can be decided. To make changes urgently a 5/6 majority of
the votes is required. Further in the 74 § control over constitutional aspects is defined
to form a so-called pre-control.

A. van Rijn, p. 45.

Brezinski, p 19, refers for example to non-financial rights in connection to authorities
such as the right to get information from authorities to be able to make conclusions
about his or her tax impacts.
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with by tax legislation'®?. Taxpayers’ rights in relation to society, economy, and law

cover properly also fundamental right aspects from freedom to run a business to
requirements of predictability in all of its forms.

The next step is to understand how these rights are protected. Taxpayer rights,
such as the right to property'®, belong to the heart of a state, that justifies tax
collection; tax collection maintains a framework of society funding the state
resources to act'®. The taxpayers’ obligation to pay taxes and fund society is
fundamental as the taxpayers would not have rules to rely on without the state’s
resources. Equally important is that when the state goes too far collecting tax, the
taxpayers are in the same position as no rules existing at all. Tax may create an

obstacle or limitation to economic freedoms. My view is therefore that there has to

be in balance with taxpayers’ rights'®.

Levying taxes can be seen as a political issue. Political pressures impact the level
of governmental spending that needs to be funded by taxes. Political weights change
depending on how the majority succeeds in its task. If the financial burden from
funding government spending becomes heavy, that may change political weights'®®.
As taxation will impact financial activities, there is therefore a balance between
financial circumstances and political will. If taxation becomes unfairly high, tax
revenue will be reduced as less financial activities and government spending is not
financed'®’.

162 Even though tax always interferes with a taxpayer’s right to property, taxpayer’s rights

have to be respected already in the legislative process to ensure that the violation is
proportional.

Finnish Parliament Constitutional Committee considered whether constitutional rights
should be considered when legislating on tax. The constitutional Law Committee came
to the conclusion that on top of equality also the right to property should be considered.
The committee concluded that the higher the tax is, the more crucial is the
proportionality principle; tax should be considered against the objectives, Finnish
Parliament Constitutional Law Committee 2023.

This is the background Finnish Constitutional Committee referred to, in broad terms.
The higher the tax burden becomes, the more crucial the topic to be funded must be.
This illustrates quite well the balance between government funding and the obligation
of paying tax.

Bentley considers that a society that does not recognise individual property rights of
any kind would find it difficult to levy taxes, Bentley, p. 12. I understand this so that if
a society protects for example property rights or rights for business, members of the
society, including businesses, need to cover the costs incurred because of this
fundamental duty of society. See also Finnish Parliament Constitutional Law
Committee 2023 points 2,3 and 5.

This, I think, is the balancing power of democracy limiting extreme views to be
implemented.

This balance is often described as the dynamic impact of taxation. See for example
comments raised to the proposal on windfall tax in Finland HE 320/2022.
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I think that the taxpayers’ civil rights have to be in balance with taxpayers’
obligation towards the society!®®. Therefore, my conclusion is that a constitutional
review of each legislative action should be an act to protect both taxpayers’ rights
and values of the society. This allows taxpayers the ability to request their rights to
be considered in the legislative process'®. Legal expectations, both at the legislative
and interpretation level seem to be taxpayers’ right in this respect!™.

3.2 Sources of taxpayers’ rights

Taxpayers' rights are built in different parts of the legal systems. These rights have
different content and power depending on their status or classification. Bentley
classifies taxpayers' rights to be, first of all, enforceable taxpayers’ rights. These
rights include constitutional protection'”!, supranational protection, and legislative
protection. On the second level, there are enforceable taxpayers’ rights considering
secondary legal rights followed by primary administrative rights. Fourth are
principles of good practice including secondary administrative rights and finally
administrative goals'’?. I would add legal principles to the first category'”. Legal
principles guide hard law interpretations even though not offering primary outcomes.

National constitutions proclaim widely civil rights, including entrepreneurial
right for doing business, like in 18 § of the Finnish Constitution. Instead of just
ensuring this kind of basic freedom rights constitutions also protect these rights!'”.
Good examples of this are the protection of property (15 § of the Finnish
constitution), the right to a fair trial (21 § of the Finnish constitution), and the

168
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See also Bentley, p. 16.

This right is used on a personal level initially in elections. Another important method
to ensure balanced considerations is to ensure that taxpayers or groups representing
taxpayers can contribute to the legislative processes.

This is why intermediate rules, or grandfathering rules, are often used to soften the
impacts of new rules and consider legal expectations.

The Finnish constitution does not offer the same kind of enforceable protection as many
other constitutions do as Finland does not have a constitutional court and further the
constitutional protection for businesses is more indirect than for persons.

172 Bentley, pp. 293-297

173 Legal principles have their origin in constitutions, see for example Vanistendael 2014.
Constitutional rules are not directly enforceable, though giving strong guidance for
other legislation and interpretation of law. Legal principles are therefore indirectly
enforceable.

See Brezinski, p. 45. Taxpayers have the right to use their economic freedom to choose
how to establish their business, claim for rights, or be equally treated and rely on legal
processes ensuring their rights. Meanwhile, the enforcement on a national level, at least
in Finland, is weaker in the case of a legal person seeking protection, on the EU law
level the enforcement is stronger.
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authorities’ obligation to ensure the execution of fundamental rights and human

rights (22 § of the Finnish constitution)!”. Constitutions’ purpose is to protect

citizens, that is even taxpayers, from authorities” supremacy and political trends'”®.

Constitutional rules set the more permanent framework for the normal
legislation!””. The permanent nature of the constitution is the protecting source when
considering taxpayers’ rights. Equally, I see also the Treaty on the Functioning of
the European Union as part of fundamental legislation creating a permanent
framework as changing the agreement requires more than a simple majority and it
includes the same sort of provisions as constitutions'’%.

Legal order defines both administrative and substance rules for taxation; in other
words, how transactions are taxed, how tax assessments are done, and how they can
be challenged. Meanwhile, international laws, EU law, and constitutions create a
framework for legal order, national tax laws define taxing rights in detail. The
relation of the EU law framework is complex and fundamentally differs when

175 These examples illustrate the fundamental nature and strong position that the
constitution has. These rights are, as classified by Bentley, enforceable, which is built
into the legal system with concrete regulation in line with the constitution.

Deak, p 45, states that “levying taxes means at least two things: accepting an order of
private property and voting for political democracy.” This illustrates well how the
powers are shifted. Legal order acts as a guarantee against government confiscatory
interests.

One could argue that the legislator is not bound by any rules as they may change the
rules, as well as constitutional rules. The permanent nature is built in through majority
requirements: constitutions require more than a simple majority to be changed,
sometimes even multiple approvals in the parliament. Saying that nothing prohibits the
legislator in this sense is a fact, but it ignores the stabilising factor of built-in complexity
in the approval process.

The EU treaty covers to a large extent the same rights as national constitutions. EU
law principles, which the ECJ has confirmed in its case law, are based on principles,
that are reflected in the main part of EU Member States’ constitutions. As such the
EU does not have legislative powers in itself, applying both substantive law of the
Union and general principles may force national legislators to respect the EU’s policy
choices, see Lenaerts and Guttierrez-Fons, p. 1629. They consider further that the
ECJ holds consistently that the EU is a distinct and autonomous legal order. This
legal order could create a fragmentation between national and international law. This
gap should be filled, according to Lennaerts and Gutiterrez-Fons by the legal order
itself. To accomplish filling the gap the ECJ had to create in line with the nature,
objectives, and functioning of the Union new principles completing the legal order.
These principles are aligned with basic constitutional levels common to Member
states, Lennaerts — Guttierrez-Fons, p. 1632, see also ECJ C 26/62 van Gend & Loos
par 3 and Vanistendael 2014 p. 35 represent the same view. I would state that EU law
actually has a rather direct connection to the EU Member States’ constitutions and
tax laws as the common principles are taken into account in each Member State’s
legislation.
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considering directives, EU regulation, and ECJ case law'”. Administrative rules
define how the taxing powers can be used. Legal principles steer the application of
these rules on all levels. This hierarchy'®® is a component in taxpayers’ legal
protection built into legal order.

The non-tax international treaties'®! create an indirect source of taxpayers’ rights.
These treaties and regulations offer taxpayers tools to force tax authorities or
governments to act in accordance with international laws, EU law, and rules
governments have agreed to. Enforcement could happen for example in the form of
the right to claim damages'®*.

Legal principles are based on constitutions though not always expressed in a
written form. These constitutional principles are the basis for the tax law that
stipulates the outcome of taxation'®3. These constitutional legal principles are
more permanent than laws and as said, they do not offer necessarily the solution
to a specific question, but they give guidance on how to solve conflicting

17 Legal framework is complex as the Member States have tax sovereignty, the EU is

steering national taxation even by substantive rules through directives legitimated by
the functioning of the internal market impacting Member State tax revenue, EU
regulation being effective directly and ECJ case law that is a statement on the national
legislation conflicting in certain aspect with EU law. Complexity especially with
directives originates from drafting the rules: directives as not drafted as tax laws
fulfilling national requirements on tax law as they are drafted to improve the
functioning of the internal market, but they limit the national legislator’s hands to draft
the tax laws.

Hierarchy of laws and principles targets in ensuring fulfilling the purpose of legal order
and a specific law. See Vanistendael 2014, p. 46.

As said earlier, business is regulated by civil law regulation. Civil law creates a
framework. The result or outcome of this framework will be assessed based on
accounting rules and then tax laws and regulations. Tax burden may sometimes prohibit
a business and become a limitation of utilising economic freedoms. The relation to civil
law and non-tax treaties is therefore crucial.

Right to claim damages could be possible for example in case a country is not respecting
EU rules or not respecting fair trial. Again, claiming for damages is not a daily issue,
more a possibility in cases where taxpayer’s rights have been materially violated. This
means that the threshold is high, though reachable. In this respect, the ECJ has stated
“In international law a State which incurs liability for breach of an international
commitment is viewed as a single entity, irrespective of whether the breach which gave
rise to the damage is attributable to the legislature, the judiciary or the executive. That
principle must apply a fortiori in the Community legal order since all State authorities,
including the legislature, are bound in performing their tasks to comply with the rules
laid down by Community law which directly govern the situation of individuals
(Brasserie du Pécheur and Factortame, cited above, paragraph 34)”, ECJ, Case C-
224/01 Kobler.

183 See Vanistendael 2014 p. 30.
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situations'®*. Legal principles are a source for taxpayers’ legal protection as they
ensure predictability.

There are different kinds of legal principles with fundamentality on a number of
levels. The constitutional legal principles are at the top of these principles. Second-
level principles are applied on the level of statutory law and on the lowest level
principles applied by authorities implementing or applying laws'®*. As the principles
are based on different levels of laws, the hierarchy is reflected by the fundamental
rules also.

Administrative regulation offers protection to taxpayers as it sets ground rules
for authorities. Administrative regulation may have different forms depending on the
existing legal system. Common to them is that authorities are committed to following
them'®, Unlike legal principles or constitutions, these rules are created through
administrative regulation subject to changes'®’. In Finland, government statutes and
decisions would create this source of taxpayers’ protection'®s.

Authority decisions may also be a source for taxpayers’ protection. Authorities
announce guidance and principles for their operations. They can be regarded as
secondary administrative rights'®. As a last point of source for taxpayers’ rights
could be mentioned administrative goals'®®. Goals that the administration sets for
itself indirectly create rights for taxpayers.

As we can see there are multiple levels of legal protection. The complexity of
legal protection is increased as the OECD and the EU are regulating on tax or have

184 Vanistendael 2014, p 24, states that "principles, including legal principles, are rather

soft and flexible, not immediately dictating any specific answer to a legal question and
certainly not pointing to the payment of a precise amount of cold cash". Further, 1
consider EU directives to be complex in this sense as directives are not assessed in line
with requirements set for tax legislation in all EU countries, but they attempt to have
the same impact as tax legislation.
185 Vanistendael 2014, p. 46.
186 As these rules create an obligation for tax authorities to respect them and act
accordingly. It creates protection for taxpayers. Taxpayers should be able to rely on tax
authorities to behave in accordance with administrative regulations. For example,
Australia has set rather detailed governance rules not only for taxpayers but also for tax
authorities.
See Bentley 2007, p. 129. Bentley mentions that flexibility may be required as rights
are granted but, if needed, also taken away. Changing these rules is, however,
transparent and should respect terms defined by existing primary law.
Authorities may state principles when applying these regulations, which creates then
the lowest level of legal principles. Taxpayers may rely on these principles in actual
cases against "hard law" interpretations as the principles are binding authorities
See Bentley 2007, p. 131. The strength of these rules and enforcement is less efficient.
Whether stand-alone civil servants obey these rules depends also on the governance
system tax authorities have.
190 See Bentley 2007, p. 133.
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regulation that may impact taxation. From a legal protection point of view, I would
question whether OECD regulation actually creates legal protection for taxpayers; it
may be merely a source for interpreting the law. EU regulation instead clearly is a
source for taxpayers’ legal protection. Taxpayers can refer to EU law creating a right
for taxpayers more than an obligation as taxpayer can make beneficial reference to
EU law in relation to national law'*.

EU law has enforcement that goes beyond national legislation if there is a
connection between tax issues and EU law. The new EU tax-related directives create
a direct link to EU law, though not a guarantee of alignment with EU law. EU-level
regulation creates some sort of duplicative legal protection in addition to the national
legal protection.

Considering the protection of taxpayers’ rights, enforcement becomes crucial. If
taxpayers have no method or tool to demand, i.e. enforce their rights to be respected,
the rights are soft. They belong more to the soft law area than the hard law area'®?.
Therefore, it is crucial to study especially enforcement of taxpayers’ rights as
enforcement creates taxpayers’ legal protection'®.

3.3 Enforcement of taxpayers’ rights creates legal
protection

Taxpayers’ rights have no purpose if the taxpayers have no method of enforcement
to support rights. Taxpayers’ enforcement methods are not as straightforward
compared with tax authorities’ enforcement methods!®*. Taxpayers have positive

191 EU law is executed by Member States through implementing EU law to national law.

Taxpayers can request Member States to treat taxes in line with EU law, but if EU law
is not implemented, taxpayer has no obligation to follow tax related EU law until
national implementation.

See also Brezinski. Being part of soft law does not mean, that the rule would not protect
taxpayers, but more perhaps that the threshold is higher. The protection is different by
nature, see for example Vanistendael 2014. For taxation in international relations
enforcement of tax treaties, and also EU Treaties, is crucial, Vanistendael 2011 pp 185—
186.

Soft enforcement means that the threshold for legal protection is higher, not that it
would not be in place.

Tax authorities’ enforcement methods are more concrete and absolute than taxpayers’
enforcement is. For example, tax authorities have a primary right to make an assessment
meanwhile taxpayers’ primary right to receive information about a tax assessment
process or underlying arguments does not necessarily exist. Taxpayers’ fundamental
rights to enforce tax authority in any respect are secondary and always subject finally
to the tax authority’s view in the first place. This is visible for example in OECD’s
BEPS project, as all tax authorities’ enforcement methods were executed, but dispute
resolution was not agreed upon.
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rights supporting their position in society, economy, or law. On the other hand tax
authorities have the power to make assessments, even overruling to a certain extent
these positive rights'®>.

Fundamental freedom rights are soft due to their nature!*® in case tax authorities
consider the use of freedom rights abusive or not appropriate for tax purposes.
Taxpayers may seek enforcement to get a judgment of legislation or tax authorities’
view in relation to freedom. Courts act as a final, independent'®’ body to make a
judgement that taxpayers’ rights have been considered duly. In case courts fail to be
independent they may be reluctant to protect taxpayers from fiscal interests and
powers'®®, Fundamental freedom rights become meaningless'®.

Enforcement of taxpayers’ rights is built into the legal system. Fundamental
freedom rights as well as legality principles are stated in the national constitutions>*
and therefore are hierarchically in the highest level of legislation. High legal status
of the fundamental rights and obligations set for fiscal powers rule over normal
law?°!. Constitutional rules are important enforcement tools for taxpayers.

Efficient enforcement of taxpayers’ rights is nevertheless dependent on the
control; pre-legislative or also post-legislative. Constitutional courts represent
typical post-legislative control being an enforcement method for taxpayers.
Countries that have constitutional courts, such as Germany and Belgium, offer a
stronger enforcement method for taxpayers.

Taxpayers’ potential for enforcement of their rights is more complex, perhaps
softer in countries where there is no constitutional court system, such as Finland and

195 Bentley 2007, pp. 178-183.

19 Fundamental freedom rights are concrete, but broad in their expression, see Fuller. As
taxing rights and freedom rights are basically in conflict with each other, final
enforcement is done on an aspiration level often based on measurement of
proportionality. Procedural rules exist often to ensure that this measurement is done
properly.

Independence of courts from political decision-making and the execution of these
political decisions is key in the enforcement of taxpayers’ rights as a final tool.

1% Good example of this is the Swedish SAC decision 5118-5121-17. The taxpayer
presented reasons why the case should be taken up to the ECJ, but the SAC ignored the
request by stating that the SAC had made a judgment on EU law in 2011 and any case
law from the ECJ after that in the matter is irrelevant. The SAC created itself acte clair
for the EU law interpretation even though it has no authority over that.

Even time spent on enforcement will weaken taxpayer’s capability to enforce. If the
court process takes a long time or tax authorities are not willing to share their view and
interpretations early on, enforcement is poor and taxpayers’ rights are diluted. See for
example Fortum Tax Footprint report 2024, p. 20, concerning a Belgium tax for 2008
case closed by the Supreme Court in 2024.

For example Finnish constitution 81§ defines legality principle for taxes to be assessed.
201 Vanistendael 2014 p. 34, and Urpilainen 2012, p. 44.
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Sweden. The threshold set for courts to test the law in relation to constitutions is set
very high®”?. Taxpayers’ protection is relying in this case to process around
legislative work. The challenge of pre-control is the difficulty in assessing even all
likely, not to mention, probable impacts of a law in relation to constitutional aspects.
The parliamentary Constitutional Law Committee is facing a complex challenge®®.
These challenges and gaps in the constitutional analysis create a mismatch 2%
representing a softer enforcement tool for taxpayers compared with a system with
post-control?® as there is no direct enforcement method for taxpayers. A well-
working public hearing can though be seen as one element of taxpayer enforcement.

Hierarchy in the legal system is also an enforcement method for taxpayers within
the tax legal system. I would call it an interpretative tool of enforcement®®.
Taxpayers can, even with some success, base their arguments in the appeal process
on hierarchical rules to protect their rights?®’.

202 Aimi, p. 72, and Lehtonen 2012, pp. 32-34. The threshold to rule against statutes in
relation to constitutions is lower than for law.

Lehtonen considers that the functioning of pre-control depends on how the
Constitutional Law Committee’s guidance is followed and respected. Lehtonen states
that only a few tax laws or tax procedural laws are dealt with within the Constitutional
Law Committee in the Finnish Parliament. He concludes that even in cases where the
Committee gives comments and is not satisfied with the legislation, corrections done
are rarely reviewed anymore by the Committee. See Lehtonen 2013. See also Myrsky
2012. A tax law should not be rejected in the Constitutional Law Committee unless the
proposal is extreme, rather the Committee should give guidance on how to adjust law
to be in line with the constitution and constitutional principles.

Bentley considers that the amount of legislative work and the required speed of
legislative work prohibits sufficient review of taxpayers’ rights in the legislative work.
This may be one of the reasons, which creates a serious fundamental threat to taxpayer's
rights.

Obviously even a constitutional court has a threshold for a case to be reviewed by the
constitutional court. The threshold is never the less lower than a normal administrative
court has, independently of lower administrative court of supreme administrative court
assessing question of law being in line with constitution. This is due to the set task and
authority of a constitutional court. On the other hand, proper pre-control is also
important enforcement protecting taxpayers’ rights in the legislative process.
Taxpayers can seek protection from the hierarchical system as laws with higher status
should overrule laws with lower status. This is the case especially in countries with
constitutional courts. In Finland the SAC rather applies constitutional interpretation that
does not take a position on legislative process formalities.

Vanistendael, pp. 34-33, see even Aimi and Bentley. Political decision-makers have a
wide range of freedom to regulate different issues through legislation if they have the
required majority. If there is no required majority the legislator has to adapt its will to
be in line with higher-level laws. If the legislative process fails in one or multiple
aspects to consider higher-level rules, taxpayers can challenge this in court. The legal
framework acts as an interpretative enforcement tool.
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Right to appeal as an enforcement method has multiple angles: the taxpayer has
the right to appeal tax assessment to courts and further to higher courts®®. These courts
will make an independent assessment of the cases in light of the law and its
interpretation. In respect of hierarchy in the legal framework, the taxpayer may request
national court refer the case to the ECJ to seek interpretation in EU law?®. In this case,
the taxpayer is utilising the enforcement that EU law has on national law.

Taxpayers may under some circumstances as a last effort appeal to the European
Court of Human Rights or claim for damages in case the government has failed to
fulfil its obligations®'®. The efficiency of these enforcement methods may be
somewhat questionable as they take time, they are somewhat narrow and are often
expensive to use.

Administrative principles, that are close to human rights, offer also an
enforcement method for taxpayers. Taxpayers have the right to get guidance from
the authorities and reasoned decisions, to name a few. These enforcement methods
are soft, i.e. creating a secondary protection to act in line with its obligations.

3.4 Why is taxpayers’ legal protection a valid
question now?

Meanwhile, tax rates have been decreasing over the last decade?!! tax contribution
has been increasing. Governmental expenditure has increased due to many reasons,
more detailed regulation being one of them?'>. As the need for public funding is
increasing and the number of payers is not growing, the search for those who are not
carrying their share can start, such studies like “Getting to Good”?'3. This has

208 The latest trend in tax authority praxis and also legislation seems to be a restrictive

possibility for rulings, see for example the Finnish Pillar 2 legislation. The unclear

legislation may have resulted in a situation where tax authorities are concerned about

giving a ruling and rather collect different cases and wait for court praxis. This leaves
taxpayers with the risk of later interpretation.

Taxpayers are dependent on the court’s goodwill to fulfil its obligations, see the

Swedish SAC decision 5118-5121-17, compared with Swedish SAC reference on to

ECJ case Lexel C-484/19.

210 This possibility is confirmed by the ECJ in the decision C-224/01 Kobler even though
the threshold can be considered rather high.

21 EBTF total tax contribution report 2023.

212 More issues are solved by issuing new regulation and complying with this regulation
increases not only private costs but also governmental spending. This may impact the
efficiency of public funding meaning that the more there are details to be complied
with, the more resources are used for bureaucracy and less for actual operation.

213 Christian Aid, Oxfam, and Action Aid 2015 launched a study on defining what good
looks like. This study is an important study initiating progress for good tax governance.
At the same time, it is quite subjective to measure what good looks like.
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resulted in a discussion about whether multinational companies are paying their fair
share of especially income taxes?'.

The political pressure that was created out of the public debate on especially
multinational entities avoiding taxes, corporate income taxes to be specific, and the
amount of lost tax revenue started a process to tackle aggressive tax planning, non-
taxation as a result of mismatches in the national legislations as well as practices and
taxpayer bad behaviour. The objective was to bring back the lost tax revenue?!’
objective that was not based on any hard facts, merely on assumptions.

BEPS 1 and 2%'° as well as the EU’s ATAD projects have resulted in several new
recommendations and instructions by the OECD and directives by the EU?!". They
again have created a number of national tax laws. The aim has been to change
taxpayer behaviour by eliminating aggressive tax planning?'®. The new rules create
new limitations and obligations®!®. The new rules increase the likelihood of failing

,an

214 Meanwhile financial crises, such as problems in the banking system or the Covid-19

pandemic, highlight the sustainability of governmental funding when tax revenues are
shrinking and fundamental frameworks in society are at stake. Also, business
development, such as new digital businesses, creates a challenge to national
governments. What may have been less discussed is the question that who is not paying
the fair share, that is the MNE or its owners as well as what is fair share. Another
interesting angle is whether the discussion is about taxpayer behaviour, tax authority
behaviour, or national behaviour in legislative processes.
This objective was valid for developing and developed countries depending on who was
participating in the public debate. For example, Christian Aid and Oxfam. As such these
NGOs’ message of developing countries having too small income tax revenue is correct
as many developing countries’ income tax revenue is lower. The reasons behind this are
most likely many, not only in relation to MNEs. At the same time, an EU study stated that
“The international corporate tax system aims to tax the profits of multinational enterprises
(MNE) where they arise. However, MNEs have in some instances exploited mismatches
and loopholes in the international tax framework to reduce their overall tax burden. This
entails substantial problems, such as revenue losses, unfair competitive advantages or
lower tax morale”, European commission 2017, illustrating rather collecting more tax
revenue in EU Member States than in developing countries.
BEPS 1 refers to OECD’s original base erosion and action plan program in 2014 and
BEPS 2 refers more to OECD’s initiative on Pillar 1 (allocation of income) and Pillar
2 (global minimum tax initiative)
217 The OECD has actual terms acted like an outsourcing partner for the EU. The EU has
implemented several recommendations from the OECD. The OECD is not an actual
regulator even G20 appointed the OECD to study BEPS action plans.

215

216

218 Taxpayer behaviour is considered to change when substance rules are changed. This
may be efficient to a certain extent, but it ignores the fact that it impacts all taxpayers,
some unproportionally in legitimate civil law arrangements within economic freedoms.

219

Limitation on interest deductibility is a good example of this (OECD BEPS action plan
4) and Council Directive (EU) 2016/1164 Article 4. The rules do not measure whether
financing is used for financing of investments or tax planning purposes, see Knuutinen
2020, p. 60.
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in compliance, which is one of the hallmarks Fuller defined to illustrate the failure
of legislation®®. As taxation is a national measure, the new EU level rules create
actually a new level of taxpayers’ legal protection — the relation of EU-initiated
national laws in light of the EU Treaty?*.

The complexity and different approach to legal rights and protections is
highlighted by the legislative process. The legislative process of directives differs
from actual legislative work. As EU law overrules national legislation’??, the
possibility of a national legislative process taking into account all necessary aspects
is limited. Questions on proportionality as well as legitimisation of EU directives,
sustainability of EU regulative process, and alignment with national constitutions in
the legislative process are not analysed properly?%.

Public debate talks about tax morale. The European Commission raised tax morale in
its study?**. Considerations of the spirit of the law??*, fair taxation, and even tax avoidance
are relatively subjective terms®*°, Taxation is based on the rule of law for a good reason.
Taxation, as an infringement of property and freedom rights, cannot be based on
subjective valuations, but on actual law defining clearly when and to what extent to pay
the tax ?*’. The spirit of public debate is a challenge to taxpayers’ legal protection.

220 The possibility of complying with rules is crucial for good legislation and allows

taxpayers to be capable of complying with the rules. Fuller has already in 1964
described the ten criteria for a good (tax) law and the challenges with different levels
of morality as regards a law failing in its purpose. The same challenges exist now when
discussing and drafting rules for example to reach fair share of taxes.

The new regulation that has been launched is at least to some parts fundamental, such
as the global minimum tax. Some of the rules have been implemented through EU
directives and require implementation on a national level. Legitimisation of EU
directives has based on the functioning of the internal market.

222 See Knuutinen 2012, pp. 52-53.

223 These aspects are not new in the legal sense, but new for tax law as the Member States
have tax sovereignty and the EU as such has no legislative power. In case of BEPS the
EU has considered lightly the regulative fitness of the OECD proposal to the EU law.
European Commission 2017.

See Hultqvist 2018. Who actually can define the spirit of law? Spirit of the law is
mentioned often in connection to tax morals. This term seems to be high on the scale
of aspiration of morality. This is why I think that it is better to rather refer to the purpose
of a law as that is most often defined in the preparatory works of the law.

Fuller considers that high-level moral rules, even though all agree on them, are difficult
to comply with. This as there are many personal views on what these moral rules actually
mean. Content is strongly reflecting personal values. This leads to a situation where
taxpayers almost automatically are not compliant with the rule as it is understood in so
many different ways. This is the reason why legislation has to be on the lower level of
morality scale, that is on the level that the democratic majority has the same view.
Bentley 218. Bentley considers Winston’s critics on Fuller’s analysis and views on
good tax law. Bentley considers that “rules may be necessary or at least beneficial for
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Transparency is the new era in the fight against tax avoidance or aggressive tax
planning. At the same time, when tax authorities are receiving a lot of new data, the
assessment process, and use of received data are nevertheless not developed®*.
Taxpayers’ legal position and protection are not considered to ensure a balanced
outcome. This creates a question of how the existing legal principles, constitutions,
EU law, and administrative rules impact the new tax authority processes.

The amount of new regulation is not the only aspect that creates a challenge??.
The new rules have been created in urgency and in conflict with Fuller’s principles.
This naturally impacts the quality of the legislative process®*°. This is a challenge
not only for the legislative work but legal certainty and taxpayers’ legal protection.

As last view for why the questions for this study are relevant now is the urgency
of legislative work. Can urgency replace certainty? This topic is typically a question
for official processes such as the appeal process: is speed more important than
certainty? The same question can be raised also for this study, and on multiple levels.

We can see that taxpayers’ legal protection is challenged on multiple levels due
to the new era of tax legislation, perhaps a new paradigm in taxation. Nevertheless,
the fundamental, constitutional rules and legal principles haven’t changed. There is
currently tension between them, which legitimates a study over taxpayers’ legal
protection.

a legal system to succeed”. With this caveat, he argues that Fuller’s arguments on good
law are acceptable and to be applied. See also Murphy.

Transparency is a dilemma as taxpayers will provide more data than before
independently whether tax authorities need the data on not, sometimes even online to
tax authorities. This highlights the importance of clear rules and tax authority
commitment to respond in a short time. If rules are not clear and tax authorities are not
acting in the same time frame as a taxpayer reports, the risk of non-compliance is
pushed onto the taxpayer whether the taxpayer wants that or not. Transparency is then
a one-sided obligation.

Marlies de Ruiter compared the changes in business environment and operations to
changes in transportation in the last century. When current transfer pricing rules were
discussed, fast transportation form was a car and, on rare occasions an airplane.
Currently, trade is done over the Internet and no actual physical goods are traded. It is
a fair question to ask how this sort of business could be taxed with the same rules as
the traditional trade of goods. Further, it does not mean that there would be any
aggressive planning or tax avoidance, merely that the rules are not suitable for current
business operations. Ruiter, 2018, Helsinki. This illustrates well how complex topic
taxation is. Even the new businesses impact tax revenue though not being any part of
aggressive tax planning or tax avoidance.

For example, in the Pillar 2 proposal the EU did not have any impact assessment, and
more relied on the OECD’s analysis and impact assessments. It is however important
to note that OECD did not reflect the rules against the functioning of the internal
market.
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4 Scope of the research & research
method

4.1 View and purpose of this study

Based on what I have been describing earlier, it is fair to say that tax has been a
centric discussion topic. The debate has resulted in political pressure to take action
reaching out for fair tax contributions. The OECD, the EU, and different
governments have presented some rules to eliminate aggressive tax planning, unfair
tax competition, and finally, the allocation of tax revenue. No actual understanding
of how taxes behave nor the actual tax contributions have been made.

The expectations of the new regulation have been high, but as there is a high
level of aspiration by nature, several stakeholders may be disappointed in the
results?!. It seems to me that the focus of the OECD and the EU have separated from
each other. Where the OECD starts to talk about the need to review and eliminate
overlapping regulation, the EU is heading for new regulations to satisfy its own
political objectives. In this kind of business environment taxpayers’ legal protection
is worth analysing more closely.

The challenge with “wishful” expectations that are not based on clear facts, perhaps
more on general statistical assumptions will become difficult to reach. Expectations
may be unrealistic and taxpayers react to uncertainty by changing their behaviour. The
existing setups may be based on normal business considerations so that the new
regulation is in reality not changing the tax treatment at all. The legislative process is
slow even at its speediest and all the consequences of the changes are visible after a
longer time. Meanwhile, political decision-makers do not tolerate this long waiting
period. This may be one of the reasons for example OECD so called BEPS 2 Pillar 2,
which is targeting to reach out for more taxes to headquarters countries. The complexity
of the issue at hand can be seen when analysing different interests a bit more closely.
Developed countries with multiple headquarters want to see increasing tax revenue to
eliminate leakage of business activities to other countries. Other stakeholders expect
BEPS 2 to ensure that developing countries have sufficient tax revenue to eliminate the
negative impacts of aggressive tax planning. EU’s BEFIT (2023) may illustrate more
the EU’s wish to establish tax revenue for the EU than the functioning of the internal
market and the tax system.
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411 Proactive business and reactive legislation —
A challenge for freedom rights and taxation

The trend in business operations during the last decades has been globalisation. This
started with strong global sales and markets and has developed later into global
operations in production, research, and development. The trend has been to move
production to low-cost countries or closer to actual markets. Also, the use of global
supply chain consideration is more common?*2.

The latest development is the digitalisation of trade and business. Trading and
sales are not bound to a fixed place anymore. Especially services sold are not
connected to one place?**. The amount and use of customer data are changing value
creation. Defining where the profit is generated at least in traditional meaning is
becoming more challenging.

The nature of business is changing fast. Traditional businesses need to adapt new
methods and tools to survive. New businesses are invented. Digitalisation is not the
only change ongoing. Climate change has an impact on business as old polluting
production or fuels need to be replaced. Some businesses are forced to be closed and
at the same time, new opportunities will lead to new businesses. In financial terms
large losses will be seen in traditional businesses and even in the new businesses
meanwhile profits are generated elsewhere than where they have been generated
traditionally. Freedom to change business models when needed is fundamentally
important to business.

As tax is a consequence of business, it can never change with the same speed as
business is developing?*. Changing and updating the law is not an easy task.
Legislative work of a consequence, i.e. tax, when the cause, i.e. business, is changing
on a stand-alone basis may result in unexpected outcomes. From a taxpayers’ legal
protection point of view understanding business logic*** may be one of the key
drivers for balanced tax legislation.

232 Supply chain considerations mean that different roles and functions are shifted into

different places. Meanwhile, R&D is located in the best possible location for that
function manufacturing, assembling, storing, marketing, sales, and administration may
be located in different places to utilise applicable local strengths for each function.
The sale of goods is commonly connected to the sale of services, or converted into the
sale of services; instead of selling cars, it is about selling transportation services.
Sourcing customer data and utilising this data when selling services is a typical
phenomenon of businesses utilising digital solutions.

This is equally true for both tax legislation and tax administration as well as for the
taxpayers’ own tax function.

Business logic is not the only factor to be taken into account. Social and environmental
factors among others are to be considered. Equally, business needs to take into account
a wide range of factors, tax being one of them.
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Two recent drivers changing the tax landscape, are the OECD's BEPS1 and 2
projects targeted to eliminate base erosion and tax avoidance as well EU's ATAD to
eliminate tax avoidance. Both programs are reflecting on how to eliminate unwanted
behaviour, but not considering how to promote responsible behaviour.

The OECD and the EU have proposed and are proposing a large volume of new
tax regulation®®. Unclear or extensive limitations may create heavy burdens or
obstacles for business, in other words, restrict economic freedoms. It is important to
know and understand the purpose of new legislation to be able to draft regulations
to reach this objective and ensure proportionality of the rule*’.

Changes in business, like globalisation and the digital economy will
automatically impact the tax base in different countries as business operates
differently. Restricting new trends will not create any financial activity, but most
likely weaken business opportunities**®. Changes in the tax base may therefore be a
result of the conversion of businesses. Restrictive tax measures and rules may slow
down the development of businesses and result in lost tax revenue. Respect of

taxpayers’ rights is crucial to ensure proportionality of taxation as well as creating

certainty®¥.

Some taxpayers have used their economic freedoms by using operative setups,
that are not common for the business, in other words artificially, purely for tax
minimisation®¥, by stretching the rules using arm’s length look-alike setups without

236 Good examples of new regulation are financing-related restrictions and taxes on the

digital economy. Considerations on taxation of digital services do not seem to be BEPS-

related at least directly. It would seem to be merely an attempt to create new rules to

define how to tax income in an entirely new area of business. OECD states for example

“A consensus-based solution comprised of two pillars (Pillar One focused on nexus and

profit allocation whereas Pillar Two is focused on a global minimum tax intended to

address remaining BEPS issues) can not only play an important role to ensure fairness
and equity in our tax systems and fortify the international tax framework in the face of

new and changing business models; it can also help put government finances back on a

sustainable footing.” (OECD (2020, p. 7. For some reason, BEPS is the framework and

authority to build proposals on tax on digital services even though the argument could
be more neutral and business-friendly: the need to create clarity and predictability for
businesses and governments.

This means that taxpayers’ legal protection should cover more than ensuring economic

freedoms, as well as the proportional assessment of tax.

238 Mark A. Weinberger in EY Tax Insight for business leaders 2018, pp. 10-11 considered
free trade with low obstacles in world trade to be beneficial to all countries meanwhile
uncertainty damages business. That includes also the uncertainty of tax rules and
policies.

2% See EY Tax insight for business leaders 2018, pp. 14-15.

240 Although the way how business is organised is a well-known setup used in normal
business cases, the same setup may not be suitable for other businesses at all. In that
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an operative legitimisation. This kind of artificial setup is an abuse of the rules®*.
These operations create a small, but intense branch called conduit and base
companies?¥, Pure conduit companies may have a strong taste for tax planning and
may be seeking purely for tax benefits?*, but it does not create an assumption that
holding companies, or finance companies would automatically be conduit companies
or base companies. Assumption-based conclusions are a threat to taxpayers’ legal
protection.

The OECD and the EU have considered in 2013 and onwards that MNEs are
using globalisation as an opportunity to minimise their taxation. Having business
operations in multiple countries means that profits are taxed in each country of
operation. Tax rules differ from country to country as tax, other regulations, and legal
culture are not harmonised. Cross-border business will have complex tax
consequences. Equally, it creates also a risk of non-taxation or multiple taxations
impacting taxpayers’ ability to pay?**.

case, the structure is artificial. For example, some industries are based on ongoing
research and development resulting in patents, technical and marketing IP. These
industries may centralise their R&D activities in one place and ownership of IP in
another place. Manufacturing can be split into multiple countries using the IP. Finally,
a central organisation is marketing and selling the product. This may be the core of a
certain industry. Another industry, for example, utility is based on different business
logic; development of a long lifetime production fleet, optimised maintenance, and
efficient hedging and risk mitigation. If an utility would implement a typical supply
chain setup, it would most likely be artificial as it would not fit as such to the business
logic.

The substance in these setups is often outsourced and the legal entities have no actual

resources to manage the business.

See for example De Broe 2007. Conduit company is a company that is incorporated

outside shareholders domicile (A) in country B only for the benefit of a better tax treaty

between country B and third country (C) than what the tax treaty between A and C

would be. Base company in its turn means a company that is regarded to be a company

for tax purposes and has been incorporated by related parties outside the domicile of
the main owner to solely or as far as be regarded almost solely operate the main owner’s
business in this country on behalf of the main owner.

In some cases taxpayers were using also ruling systems in some countries to get an

agreement on tax treatment for their setups. Ruling systems have been developing

partly to prevent treaty shopping but also to prevent “inspector shopping”. Romano,

pp- 27-37.

244 See Knuutinen 2009, pp. 4349, and Joachim Englisch, 2014. Meanwhile, non-taxation
is often seen as aggressive tax planning the opposite position, multiple taxation, could
be seen as aggressive tax collection. This would be a neutral scene for the discussion.
In most cases, multiple taxation is a consequence of complex mismatches in tax
legislation and is difficult to avoid.
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4.1.2 Research question

This research is about taxpayers’ legal protection and its enforcement. It aims to
answer the question of how taxpayers’ legal expectations are protected by the legal
system as regards taxing powers. With enforcement, I mean the efficiency of
protecting legal rights. These legal rights are not only tax law connected. Extensive
tax regulation or interpretation may limit business opportunities in a way that
conflicts with economic freedoms or the functioning of the EU internal market. The
question of prohibiting aggressive tax planning creates tension between legitimate
civil law arrangements and tax collection.

The changing tax environment, political discussion, and the tax authorities’
actions create a good basis for this research, perhaps more than ever before. Both
BEPS and ATAD are interesting from this research point of view. Understanding
taxpayers’ efforts to be compliant, the so-called compliance burden, and being
capable of paying the right amount of taxes at the right time to the correct country is
also a factor to be considered.

Taxpayers’ commitment to responsible tax management can be seen as a
legitimation for enjoying the economic freedoms and benefits of the EU internal
market. The question of whether national taxing powers override these EU freedoms
is surely a valid question. The purpose of good tax policy adds to the purpose of this
research.

The current development has almost exclusively ignored taxpayers’ interests.
Tax collection and closing gaps have been the overriding focus of legislative work.
The question of whether tax on legislative or interpretative level might prohibit use
of the economic freedoms on national or EU level, not just eliminate abuse, has not
been measured nor raised at all. Improving the EU internal market is presented as an
argument, but only as an assumption. Tax authorities’ powers have been increased,
but taxpayers’ legal rights have not been considered.

The new regulation often refers to existing dispute resolution rules or a need to
consider them, not the relation to the EU or constitutional considerations?®.
Therefore this study should answer the question of whether taxpayers still can
efficiently utilise their fundamental freedoms and how these freedoms and related
protective regulations limit tax collection in reality post BEPS and ATAD. In other
words this study tests ATAD rules in the existing constitutional and EU law
frameworks from taxpayers’ interest.

245 For example, in the OECD’s BEPS project the need for dispute resolution was raised

in BEPS action 14, but no real development has taken place in this area. The reason of
this may be that governments or political decision making are more fiscally-oriented
than respecting finally the constitutional principles.
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4.2 Research method — What is the relation
between property rights, economic freedom
and the right to tax

4.2.1 Background

Taxing powers are based on moral or ethical obligations that every member of
society has to finance the funding needs of a society. This could be expressed also a
bit differently in the view of different approaches. As strange as it may sound, the
right to tax lies in the individual property rights and the economic freedoms. If a
society did not not recognise property rights or economic freedom it would not have
the right to tax either?*®. These rights would be encompassed by the protection of
individual liberties against other individuals¥’.

Protection of individual property rights and liberties, i.e. such as economic freedoms,
creates a need for social order. The task of social order is to promote general welfare and
social organisation. Social order stabilises society allowing individual liberties. This means
that the existence of taxation is derivative of individual liberty and property rights>*®.

Bentley states that “taxation can be seen as a barometer of the developing balance
between state and individual rights”?*. Fuller has studied the morality of law by
considering what would a good (tax) law look like. The basic conclusion Fuller
makes is, that rules, in this case tax rules, should be formed in such a way that they
can be complied with?*°. Bentley considers that prerequisites for taxation originate
in the social order. But to succeed in its task to promote general welfare the right to
tax is not unlimited®'. The limitations serve individual liberties and property rights.
The balance between the right to tax and individual property rights or economic
freedoms is therefore crucial. This study approaches property rights and freedoms

246 See for example Bentley 2007, pp. 12—13.

247 For example, N:E: Simmonds p. 25 reflects Locks &/ Gant representing deontological
theory. Bentley considers that “even a Hagelian view, which accepts a broader concept
of public interference, recognizes the importance of property rights to individual
liberty”, Bentley 2007 p. 13.

Deontological theory does not consider taxation itself as a fundamental good, but it is a
justified limitation as it is necessary for the maintenance of social order. Consequently,
theory of taxation is part of the social order and the system of property rights maintaining
the social order and promoting beneficial economic results, Bentley 2007, p. 13.

29 See Bentley 2007, p. 15.

According to Fuller, if rules fail, social order is not maintained. This would mean the
promotion of general welfare and also property rights.

Bentley 2007, p. 15. Bentley considers that even in Marxist theories there are limitations
to the state’s powers. Marxist theories recognise as such very little individual property
rights. This means that these limits actually define taxpayers’ legal protection.
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from an individual point of view?>?

powers.

Property rights are the one fundamental right that taxpayers’ protection is based
on. Even though taxing rights are essential for the existence of property rights, and
is therefore limited, taxing powers must be in balance with property and freedom
rights. Another angle that taxing powers have is the distribution of welfare within
the society®®. Even when discussing distribution of welfare taxing powers are
limited to ensure that taxation can be regarded as fair®**,

Fairness includes multiple angles. Murphy and Nagel consider that the question
of how much taxes should be collected and what services and goods are delivered by
the government are a result of democratically made decisions in one jurisdiction®,
The current debate considers the question of fairness to be more linked to the basic
idea of the obligation to pay tax in connection to presence in a country>*, For this
tax contribution, taxpayers can enjoy the “goods and services”.

The question is how the free riders fit into the system of fairness. They are
utilising the same protection without the “membership fee”, putting taxpayers in an
unequal position®”. The flip side of the coin from the taxpayers’ legal protection
point of view is who and what kind of actions create free riders. This is essential to
avoid taxpayers who have made an effort to behave responsibly becoming subject to
the same taxable treatment as free riders®®.

. The question is more about what limits the taxing

The traditional approach would be rather to consider how far can taxing power reach
out. An example of this is the question of what can be considered tax avoidance. In this
study the question is the other way around: what cannot be seen as tax avoidance.
Distribution of welfare can be seen as a dimension, at least indirectly, for the protection
of property rights.

Ibid. As Bentley states, even Marxism considers some limits to allow some individual
property rights. This means that even Marxism is not supporting unlimited taxing rights.
Murphy & Nagel, p. 25. Democratic decision-making has a direct link with the legality
principle, which is crucial to ensure that fairness is considered when executing taxing
powers.

Discussions of fair tax relate surprisingly often to income tax on profit but fairness is
seen in relation to where the sales revenue is generated, or other presence is visible
independently to profitability of the business. Profitability is often seen as a basic
assumption. Alternatively, the difference between revenue and profit is not understood.
Sigrid Hemels, p. 425, considers this angle presented by Harts and Rawls. Hemels
considers democratically drafted tax laws always to be fair. This can be questioned
based on the view Murphy and Nagel take. As Fuller states, it illustrates the lowest
level of morality. Political pressure and urgency may sometimes challenge this
thinking if political decision-makers do not respect the fundamental rules of
legislating on tax.

This is the reason why the quality of tax law is essential; to allow taxpayers to know
tax consequences, trust on tax treatment, and protect against far-reaching interpretation
of tax avoidance rules.
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The ability to pay tax can be considered fundamental for fairness®*°. The current
discussion is concentrating quite heavily on -right or wrong- those who are not
considered to pay enough tax. Free riders are somehow defined by different measures
of taxation®®® being problematic for taxpayers’ legal protection. It is equally
important to ensure that taxes are not unfairly high?! and therefore fairness includes
an important angle of taxpayers’ legal protection. By any means the ability to pay
should not be damaged. Equally, taxpayers need to make an effort to illustrate that
they behave responsibly, i.e. they are not free riders.

I consider that the legal system builds up taxpayers’ legal protection step by step.
Constitutions are on the one hand ensuring the required balance between taxing
powers and protection of fundamental rights from the government and taxing powers
by limiting taxing powers and setting requirements for tax legislation. On the other
hand constitutions create stable principles offering guidance/limits for authorities
executing the legislation and courts judging the cases?®?.

In the big picture, many angles boil down to trust. Bentley considers trust to
be one of the key factors improving willingness to comply with laws?®. Trust is
built into the legal system in the form of two legal principles: certainty and
legitimate expectations?**. My view is that legitimate expectation is valid for both
substance questions (how the law is interpreted) and also to tax authorities’

259 This would be the case at least in the approach Murphy & Nagel takes.

260 Conclusions just based on tax euros or dollars may be somewhat narrow and not take
into account all factors. It may though present mistrust to taxpayer and tax authority
behaviour. Conclusions are often done if not based on tax dollars or euros, but based
on different KPIs, such as ETR (effective tax rate) which is often mixed with nominal
tax rate, which does not correlate directly with each other.

Other obligations, such as the obligation to create shareholder value may be covered by
shareholders’ rights, see for example Knuutinen 2014, p. 60.

Legal framework uses limitations not only for taxpayers but also for legislators and
public authorities (see Wattel, p. 183).

See for example Bentley 2007, p.184. Tax authorities using their power in
confrontation instead of negotiations, explanation and guidance will escalate the
problem as the taxpayer is losing trust in the tax authority.

264 See Weber & Sirithapor, p. 247, and AG opinion in the ECJ case, C-63/93 Dulff.
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processes?®. Tax authorities should always respect the rules set for them. This
improves the trust®®®.

422 Method

I would challenge Hemel’s consideration of democratically drafted tax laws always
being fair’®’. Taxation may become high, even confiscatory, due to democratically
made decisions to take new duties and tasks to the government, that are not
necessarily government duties?®® or failure of the legislative process. The outcome
of these decisions may not reach the set objectives, i.e. tax is not proportional. This
takes us to compare the justification of the taxation in comparison to taxpayers’
fundamental rights?®. Taxpayers may get protection even from the constitution as
their obligation is unfairly high?®. T see that the question of taxpayers’ legal
protection is finally a comparison between different obligations or between different
obligations and rights?”!. Comparison is a typical search for a balance.

265 Taxpayers have the right to expect that tax authorities follow the law and procedures.

This could be the case when tax authorities are requesting information from another
country in group internal transactions. Tax authorities have sometimes a tendency to
request the information from the group company they are auditing based on “you have
access to this information” and not through the official route. This approach ignores
rules in the other country and does not improve trust in tax authorities’ questions.
Compare Spies, Schilcher. & Zirngast, pp. 288—289.

For example, ATAD and DAC have created a lot of new tools for tax authorities.
Making shortcuts in procedures gives an illustration of low respect for the existing
rules. On the other hand, taxpayers cannot be expected to have rights only. Taxpayers
need to make a clear commitment to comply with the rules and behaviour that respects
tax regulations.

267 See for example Constitutional Law Committee statement (Finland) PeVL 9/2023.

268 Knuutinen 2014, pp. 79-80, considers that society has been legalised society and rights
that governments have created have created a legal network that may put the basic
fundamental rights for good life at risk. For this research, this view gives an authority
to challenge tax law from a constitutional p