Oleksandr MOSKALENKO
University of Turku
olmymo@utu.fi, alexan4001@ukr.net

The Institutional Balance: a Janus-faced concept of EU constitutional law

Abstract

The concept of institutional balance is an original theory associated with the development of
the EU institutional structure. This article offers a critical analysis of the different uses of the
concept. While doing that, the article provides representative samples of the ways in which
the concept has been used in the processes of the European integration, including its practical
implementation by the European Court of Justice. Our argument is that, in its current state, the
concept of institutional balance serves both reactive and transformative functions within the
EU law. It emphasises the necessity to periodically check and adjust the power distribution
architecture in response to new challenges of the EU evolution process. Moreover, it serves as
a conceptual vehicle through which different power configurations within the EU context may

be both criticized and legitimized.
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l. Introduction

The Lisbon Treaty marks a new stage in the process of creating an ever closer union among
the peoples of Europe.! The changes it introduced include, inter alia, the emergence of new
positions such as the President of the Council and the High Representative of the Union for
Foreign Affairs and Security Policy as well as the alterations to the legislative and decision-
making processes. The formation and development of the post-Lisbon institutional
architecture raises the issue of the core principles and design underlying the distribution of
powers within the EU institutional framework. In particular, the concept of institutional

balance seems to have a crucial role.?
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However, both the content and concrete functions of the concept of institutional
balance have remained far from clear.® Academic literature offers a variety of definitions from
the rather simplified who (which institution) and how (according to what procedure)* to a
euphemism which ‘masks an inherent institutional tension between the intergovernmentalism
and supranationalism’,® to mention just a few. Such a broad use of the concept implies
variability and complexity of the problem in focus. And indeed it is used with several
different meanings, with different conceptual and normative backgrounds.

The aim of this article is to offer a critical analysis of the multi-facial concept of
institutional balance, including its practical implementation by the European Court of Justice
(henceforth ECJ). In providing the analysis, the article is not limited by traditional instruments
of legal research, but also utilises findings in public administration and governance theory.
The article does not study separate EU institutions; instead it provides a critical analysis of
major ways in which the concept of institutional balance has been used in the dynamic context
of the EU evolution.

The article argues that in its current state, the concept of institutional balance serves
both reactive and transformative functions within the EU law. As such, it does not only
emphasise the necessity to periodically check and adjust the power distribution architecture in
response to new challenges of the EU evolution process. More importantly, it serves as a
conceptual vehicle through which different power configurations within the EU context may
constantly be both criticized and legitimized. Due to its own openness to contradictory aims,
the concept of institutional balance does not provide any single coherent ground for active
development of the design of distribution of powers within the EU institutional framework.
Instead it opens up different argumentative possibilities readily available to anyone willing to
either lock in or change the current power structures of the EU.

The article is comprised of introduction, four sections and conclusions. Section Il
focuses on the idea, and specific justificatory features of balancing in the unique context of
the European Union. Section 111 offers an analysis of the institutional balance concept from
the perspective of power distribution between the EU institutions. Section IV studies

institutional balance as a legal principle as it emerges from the ECJ’s case-law. Finally,
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section V examines representative theory commonly viewed as the basis underlying the

concept of institutional balance.®

I1. Balancing between extremes — a pendulum that never stops

In its traditional forms, constitutional balancing has been used with at least two different
meanings and contexts. On the one hand, it has been widely used to connote a certain form of
conflict solution between different material interests by weighing and balancing them.” On the
other hand, the concept of balancing has played a significant role in the legal structures of
constitutional states. In this context, the concept of balancing usually refers to ideas like
“checks and balances” and other forms of solutions pertaining to the division of powers
between different government organs or between states and the federal government.®

However, balancing in terms of the EU institutional system embodies a process, which
is different from those applied at the national level. The European integration process can
hardly be associated with either any pre-existing plan,® or any clear final destination.
Meanwhile, the formation and development of the European Union have constantly been
associated with numerous dilemmas to be resolved. In fact, the contemporary institutional
architecture is a reflection of the en route compromises.!! Moreover, the natural state of the
Union's institutional framework is a permanent constitutional tension between:

- supranationality and intergovernmentalism;

- decision-making efficiency and national veto rights;
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- the protection of smaller Member States and traditional power politics.*2

Therefore, in shaping the EU institutional architecture balancing has been used to find
some kind of equilibrium in a manner, which is closer to the checks and balances system, with
its postulate of control of one department over another to avoid abuse of power.*® However,
only functional analogies can be really depicted, as the EU institutional system is based on a
hybrid institutionalised concept.'*

In the national legal systems, checks and balances have become a part of the
separation of powers concept. In contrast, the idea of balancing in terms of the EU has
become an independent dynamic method applied to respond to challenges faced ad hoc.
Moreover, if the general idea of division of powers may be understood to have a constitutive
and in that sense also foundational role in the framework of modern constitutionalism, the
idea of institutional balance tends to be used as a corrective tool instead of having a
constitutive meaning. Institutional balance provides a convenient conceptual framework for
counteracting something that is considered as legally or politically harmful or undesirable in
the development of the European Union. Balancing between the extremes of technocratic
guidance — democracy is a practical example of this observation, as will now be discussed.

Originally, the European Community project was largely set up as a technocratic
project that would work under the guidance of an independent High Authority,®® staffed by
highly qualified officials.!® As P. Craig writes, for Monnet and kindred spirits the legitimacy
of the Community was to be secured through outcomes, peace and prosperity. Democracy
was, by way of contrast, a secondary consideration, since it was felt that the best way to
secure peace and prosperity was by technocratic elite-led guidance.!” That approach was
reflected by the role of the Commission as the engine and voice of the Union [...] to play a
leadership role within the Union.'® With democracy becoming an issue of primary
importance, the pendulum was shifted in this direction by the gradual amendment of the

founding Treaties. These changes are well known with no need to be discussed here.®®
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However, one of the outcomes of the reforms was the change of the Commission’s status,
whose political and legislative role deteriorate as the European Council became a true policy
maker of the EU proving the general political impetus and setting the legislative directions
and priorities.?’ Moreover, the rise of the European Parliament’s authority as a response to
the “democracy deficit” problem facilitated the decline of the Commission’s role.?! As J.-P.
Jacqué remarks, the institutional balance shifted to its (the Commission’s) disadvantage.?? On
the other hand, the new status of the Commission is now viewed as a threat to the EU system
with risks of a poor leadership, a weak control on the common rules and a scare
consideration of the EU general interest?® with strong voices insisting upon the restoration of
the power of the Commission?* aimed to ensure its independence both with regards to the
Council and the Parliament.?® Discussing advantages of a parliamentary model, L. Hoffman
comes to the conclusion that the advantages of an independent Commission outweigh any
potential gains in democratic legitimacy by politicizing its composition and thereby its
actions.?®

This example shows practical aspects of balancing being used to fine-tune the EU
institutional machinery. The general contradictions built into the conceptual framework of the
functioning of institutional balance are typically further specified at a smaller scale for
utilization in development of the structures of the EU decision-making. However, the general
rule inferred from the experience of the European integration is that every major shift in the
rules of decision-making is counterbalanced in one way or another. This rule is reflected in a
suggestion to counterbalance further development of the parliamentary model in the EU with
the possibility of the European parliament dissolution,?” or counterbalancing the Council’s

decision-making powers with the Commission’s exclusive right of legislative initiative.?® A
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more refined example is counterbalancing legislative paralysis that unanimity may engender
with enhanced cooperation option.?®

To sum up this section, three things should be emphasised. First, with the European
integration being an open-ended process, balancing is widely used as a method to deal with ad
hoc challenges met en route. Second, balancing regarding the European Union is
accompanied by a definite tendency to counterbalance each step in a manner similar to the
“checks and balances” concept, although the counterbalancing measures can be installed in
various levels of the EU system or have a non-proportional character. Third, distribution or
re-distribution of powers between the EU institutions is a part of a wider process of constant
fine-tuning the decision-making procedures, to balance the permanent contradictions of the
European integration process.

To introduce sections three and four of the article, it should be noted that the concept
of institutional balance is usually framed in terms of a legal and a political principle.® In
terms of a legal principle, the emphasis of the concept is on the procedure. In contrast, the
political aspect of the concept deals with the actual powers allocated between the EU

institutions.

I11. Political aspects of Institutional balance concept — principle of dynamic development
of power distribution

With the EU based on the founding treaties as the constitutional charter,* and the Member
States being the Herren der Vertrage, these are the decisions made by the Member States in
the negotiation process, which set the institutional framework and determine the distribution
of the powers between the EU institutions. In fact, it is during the negotiation process that the
parties try to balance the most suitable configuration of the power distribution.®? In this regard
there is a rather useful observation by E.U. Petersmann. Discussing European integration as a
dynamic functional integration process where form follows function, he emphasised the reality
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— the fact that the final word in the amendment of the founding treaties belongs to the Member
States.®

During the decades of the European integration process, the distribution of power
between the institutions has had various configurations. These shifts of power distribution
reflect shifts of emphasis, as well as tendencies. In an open-ended process of the EU evolution
these changes reflect new understanding of the institutions’ roles. The unique nature of the
European Union accompanied by unique challenges it has to overcome lead to some kind of
ping-pong game — challenge-response. Therefore, all the Member States can do is to respond
to the new challenges met en route. The responses include re-distribution of powers between
the institutions. Thus, institutional balance as a political principle should be viewed more, or
even primarily, as a principle of dynamic development rather than a static principle of power
distribution as described by A. Fritzsche.®*

P. Craig defines three temporal periods while analysing the changes in power
distribution within the EU institutional framework.3® This approach reflects both the necessity
to re-distribute competences between the EU institutions and the mechanism for the
introduction of these changes — through the amendment of the founding Treaties. However,
there is a remark to be made. Institutional balance is often described in terms of balancing
between intergovernmentalism and supranationalism.®® But, the creation of a steady
institutional system on such a general conceptual scale is hardly possible. Certainly, it
demands decision-making on a much smaller scale, with many exact issues to be addressed.
Therefore the offered periodization is rather general, and may differ depending upon the
specific issues involved. Many scholars emphasise numerous ad hoc compromises that were
incorporated into the Treaties during the 1990s, thus creating an institutional regime that
hangs somewhere between the strong foundations of the Community’s original integration

method and the intergovernmental influences of the past decade.®” These compromises
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resulted in the emergence of a composite legal patchwork,*® described by Romano Prodi as a
series of constructive ambiguities and increasingly complex formulage.®

To explain this development, emphasis should be placed on the uniqueness of the
European Union as well as the challenges it encounters. Therefore, the responses to these
challenges resemble hit or miss measures, since there is no certainty what the outcome of the
measures in the specific condition of the European Union will be. Against this background,
balancing should be viewed as an important method for ensuring the further sustainable
development of the European integration, by stressing the need of instruments for mutual
control within the EU institutional framework. However, this dynamic equilibrium
periodically needs tuning because it is too fragile, and even slight changes in the system may
lead to increasing disproportions.

Another illustration of balancing comes from the initial architecture of the
Community, which was designed, inter alia, to guarantee that [...] reconciliation between the
larger [states] will not be at the expense of the smaller.*® Such protection measures included
weighting votes in the Council of Ministers and the strong position of the European
Commission (including the exclusive right of legislative initiative).** However, the Lisbon
treaty introduced changes to both of these mechanisms. As it has already been noted above,
the Commission lost some of its initial political powers. Furthermore, with the intention to
increase the efficiency of the decision-making process, the Lisbon Treaty introduced the
double-majority system for Council voting.*? The introduction of population as a criterion for
both the distribution of seats in the European Parliament and votes in the Council impacted
upon the pre-existing balance of the system.*® The new qualified majority method shifts the
equilibrium between smaller and larger countries to the advantage of the latter, thus putting
the smaller and medium-sized Member States on the defensive in comparison to what they
were used to under the original Community method.** This new situation is certainly a new

challenge to the European Union, creating a further need for counter-balancing with adequate
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measures. And these measures are still to be found and agreed upon, by the Member States,
which continue to remain Herren der Vertrage.

From this perspective, the Lisbon treaty certainly is not the final configuration of the
European Union’s political architecture, but only one of the checkpoints. Therefore, it is no
wonder that there are already voices demanding its revision,* although it was signed only a

few years ago.

IV. Institutional balance as a legal principle

The concept of institutional balance as a legal principle was mostly developed by the
European Court of Justice. Its case-law reveals another aspect of the use of the concept, which
is quite remote from its mainstream political application, as the ECJ itself views the concept
of institutional balance in a much more narrow and pragmatic way — as a set of rules to be
followed by the institutions in the legislative process.

In early Meroni*® and Koster’ cases the ultimate question for the Court was if the
Community institutions had exceeded the limits of their Treaty-based powers in an indirect
way by vesting extra powers in the auxiliary bodies. In the Meroni case, the Court came to the
conclusion that the limits of the Treaties were exceeded as the document in question®® in
reality gives the Brussels agencies®® more extensive powers than those, which the High
Authority holds from the Treaty.®® In the Koster case® the Court did not find any
infringement, as the Management Committee did not have the power to make decisions
instead of the Commission or Council; therefore without distorting the Community structure
and the institutional balance, the Management Committee machinery enables the Council to
delegate to the Commission an impending power of appreciable scope, subject to its power to

take the decision itself if necessary.%?

4 Following problems are usually mentioned among the faults of the contemporary configuration of the
distribution of powers: Disproportions in favour of the intergovernmentalism versus supranationalism (L.S.
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The decision in the Meroni case was used to link institutional balance with the
separation-of-powers principle.>® But this link reflects a somewhat superficial similarity rather
than deep conceptual connections: the determination of the external limits of competences of
the EU institutions has little in common with the division of power into three functional
branches. A. Fritzsche offered a much better comment on the decision: The institutional
balance is infringed whenever the ultimately deciding body differs from the institution
declared to be responsible by the Treaties.>

This comment reflects the essence of these two cases, which initiated the creation of
the formula, articulated later in the joint case France, Italy and UK v Commission:>® The
Commission is to participate in carrying out the tasks entrusted to the Community on the
same basis as the other institutions, each acting within the limits of the powers conferred
upon it by the Treaty.>®

The transformation of the “Meroni doctrine” in the light of the Lisbon innovations was
in the focus of the opinion of Advocate General Jaaskinen in the UK v Council and
Parliament case.®” He thinks that the “Meroni doctrine” still remains relevant at least in two
issues:

- the powers cannot be delegated to an agency that are different from the implementing
powers the EU legislature has conferred on the delegating authority;

- the delegated powers must be sufficiently well defined to preclude arbitrary exercise
of power.

The breach of the principles would lead to inability to safeguard the effective judicial
control of the use of implementing powers as well as the existing institutional balance.>®

The other group of the ECJ’s cases concentrated more on legislative procedures and
usually included the triangle of the Council, Commission, and the European Parliament. In the
Isoglucose® cases the ECJ defended the legislative prerogatives of the European Parliament
as an essential factor of the institutional balance intended by the Treaty,%° emphasizing its
new role as the only democratically elected Community institution. However, it took the

58 J.-P. Jacqué, ‘The Principle...’, p. 384.

> A, Fritzsche, ‘Discretion...’, p. 382.

5 ECJ Cases 188/80, 189/80 and 190/80 France, Italy and United Kingdom v Commission, ECR 1982.

% Ibid., para 6. (Emphasis added).

57 ECJ Case C-270/12 United Kingdom v European Parliament & Council [2013].

%8 Para 88, 92, Opinion of Advocate General Jaaskinen delivered on 12 September 2013 (1), Case C-270/12
United Kingdom v  European Parliament and Council of the European Union, at
<http://curia.europa.eu/juris/document/document.jsf?docid=140965&doclang=EN>, 1 September 2015.

9 ECJ Case 138/79, Roquette Fréres v Council, [1980], and Case 139/79, Maizena v Council, [1980] ECR 3333.
80 Ibid., para 33-34.[what is proper ECJ Case 138/79 or Case 139/797?]
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Court certain time to grant the Parliament the right to file annulment cases as a procedural
tool to secure its privileges. The discussion began in the Les Verts case,! as the Court broadly
interpreted Art. 173 of the EEC Treaty for both applicant and defendant.®? It extended the
rights of the privileged applicants® to a political party, but refused to grant the same right to
the European Parliament.®* The Court declined the appeal to institutional balance as a separate
theoretical concept and instead based its decision on the rule of law principle, undermining
the Parliament’s attempt to gain a vital right for filing the annulment claims.®® In the
Comitology case,®® the Court also had to deal with appeals to equality and the balance
between the institutions made by the European Parliament.®” But the ECJ remained persistent
in its conviction to comply rather with the letter of the Treaty than with its spirit in the way
Parliament perceived it. Therefore it demonstratively rejected the Parliament’s claims twice in
this case.%

However, the issue of the Parliament’s right to file annulment claims was not over. It
was further elaborated in the famous Chernobyl case.®® Supporting the Parliament’s
submission that there is a legal vacuum, which the Court has to fill by recognising that the
European Parliament has capacity to bring an action for annulment, but only to extent
necessary to safeguard its own prerogatives,’”® the Court finally agreed to grant this right to
the Parliament.” Yet, the problem the Court had to overcome after an explicit decision in the
Comitology case’ was the legal ground for such a drastic change of mind. For this purpose
the Court used the concept of institutional balance, although in its own original
interpretation.”®> Commenting upon this decision K. Lenaerts and A. Verhoeven remarked that
the question is, however, how far the Court can go in this respect, as it is also bound by the
principle of the institutional balance.’

61 ECJ Case 294/83, Parti ecologiste...

82 Ibid., para 22, 23, 30.

83 At that time mostly Council, Commission and Member States

54 Para 22 ECJ Case 294/83, Parti ecologiste...

% bid., para 23.

8 ECJ Case 302/87, European Parliament v Council [1988] ECR 5615.
57 1bid., para 19.

% Ibid., para 21, 28.

89 ECJ Case 70/88, European Parliament v Council, [1990] ECR 1-2041.
0 Ibid., para 8.

" Ibid., para 27.

72 ECJ Case 302/87, European Parliament v Council [1988] ECR 5615.
3 Para 21, 22, 26 ECJ Case 70/88, European Parliament v Council, [1990] ECR 1-2041.
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Other aspects of the legal use of the institutional balance concept deal with the choice
of the legal basis for the secondary legislation,” which is to be based on such objective
factors’™® as the aim and the content of the measure’’ and the choice of the legislative
procedure.’®

In several later cases, with the same reference to Article 7(1) of the EC Treaty, the
Court repeated the basic formula of the institutional balance — the Community institutions may
act only within the limits of the powers conferred upon them by the Treaty.” In a recent case®
the Council’s separate reference to the principle of institutional balance® was ignored by the
Court, which instead based its decision o