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8 Rape law and coercive circumstances

Helena Jokila and Johanna Niemi

Introduction

Rape law has undergone several changes since the second-wave feminist move-
ment placed such legislation on the agenda in the 1970s (Brownmiller, 1974/
1993; Estrich, 1987). One central debate has been whether lack of consent or
use of force should be considered the basic element of rape (MacKinnon, 1996,
2006; McGlynn & Munro, 2010). Broadly speaking, the European continental
countries have historically relied on (and still rely on) use of force in their def-
initions of rape, while the Anglo-Saxon countries use lack of consent as the
central element of rape (European Court of Human Rights
[ECtHR] M. C. v Bulgaria, 2003, pp. 156—162; Munro, 2010). Alongside these
two legislative strategies, the International Criminal Tribunals for Rwanda and
for the Former Yugoslavia (ICTR and ICTY, respectively) have convicted as
rape any sex crimes committed under coercive circumstances, under which no
consent can be valid. Recent international documents and case law have again
emphasised lack of consent as the essential element of rape, and a similar trend
has occurred in the Nordic countries.

We argue in this chapter that the differences between the two main legal def-
initions of rape are more of a technical nature than about the underlying under-
standing of rape as a type of wrongdoing. We argue that, despite their
differences, the two strategies of rape law at a deeper level share the same onto-
logical and epistemological basis and offer insufficient responses to rape under
coercive circumstances. At the ontological level, both definitions focus on
a certain criminal act and exclude context. In this chapter, we focus on the coer-
cive circumstances of rape and how the courts take such circumstances into
account.

Epistemologically, evidence in the courts is connected to physical signs of
violation, external observation by witnesses and, increasingly, expert testimony
of trauma. The purpose of evidence is to show that the individualised act hap-
pened, not to provide evidence of the surrounding circumstances.

Historically, the notion of the context of rape has broadened to show that the
victim had behaved in a way that demonstrated consent or lack of resistance by
drinking, flirting or her manner of dressing (O’Donovan, 1997, p. 53). In this
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chapter, we look at the context of rape from another perspective. We use the
concept of coercive circumstances (taken up by the ICTR and ICTY) and look
at the case law of the ECtHR and the Finnish courts to see how they have
noted elements of coercive circumstances. First, we briefly present national
legislative discourses. While we focus on Finland, we also refer to develop-
ments in other Nordic countries and in Canada.

The concept of coercive conditions that the ICTR and ICTY used concerned
fairly extreme circumstances. Munro (2010) has argued that the coercive-
circumstances element is problematic in national contexts of rape (as opposed
to international or armed conflicts). She argues that there is a qualitative differ-
ence between rapes in these circumstances. During conflicts, rape is committed
in the context of other wrongful acts; the perpetrator and victim do not know
each other and belong to antagonistic ethnic or social groups. In peacetime,
many rapes are committed between people who are close to each other or know
each other, rapes are not always accompanied by other forms of physical vio-
lence and threats, and the power relations at play are more complex (Munro,
2010, p. 24). In addition, replacing consent with the idea of coercive circum-
stances would undermine women’s sexual autonomy (Munro, 2010, p. 26).

In this chapter we investigate what the consideration of coercive circum-
stances would mean in the adjudication of rape under normal, peacetime cir-
cumstances. Our empirical data are drawn from Finnish courts. We focus on
cases of rape in intimate partnerships and among youth — both of which illumin-
ate problems in the application of rape law — and analyse what kinds of coer-
cive circumstances are present in these types of rape and how the courts have
addressed these circumstances.

Theory, method, and data

Theoretically, law is a social construction, made in legislative processes and
legal practices. Relying on constructionist theory, we argue that facts are also
socially constructed during these processes (Berger & Luckmann, 1966; Burr,
1995). Thus, the courts construct the facts of a given case, and criminal law
guides crime-investigation processes and interpretations (Bennet & Feldman,
1984; Niemi-Kiesildinen, Honkatukia & Ruuskanen, 2007).

In criminal-law doctrine, sexual self-determination is the foremost value
protected by criminal law on sex crimes. Self-determination is a central aspect
of personal autonomy, which is the central tenet of the construction of legal
personhood. In legal doctrine, a ‘person’ is usually understood to be a unified,
pre-existing and stable entity who is morally immune to and isolated from the
influence of other people. We instead adhere to critical analysis of the legal
person and autonomy, according to which personality and autonomy develop
during social interactions with other people. Interaction makes the capacity to
self-determine possible. We draw on the relational concept of autonomy pro-
posed by several feminist legal theorists (Davies, 2001; Fineman, 2004; Naf-
fine, 2011).
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The relational understanding of autonomy is linked to trust (Lacey, 1998, pp.
62—-68; Nedelsky, 1989, p. 11), which can be defined in different ways. Drawing
on Govier (1993) and Brothers (1982), we understand trust to be an affective
entity and an individual and social experience — as a feeling of being safe with
other people. In psychology and feminist philosophy, trust in other people and
self-trust are thought of as supporting people’s experiences of themselves as
autonomous people (Brothers, 1982) and as the precondition for acting as moral
people (Govier, 1993).

Psychological studies indicate that a breach of trust in a sexual relationship
has unique consequences for victims. A person’s self-trust and self-respect can
collapse (Brothers, 1982) and can severely shake someone’s belief system about
the world. The betrayal of trust can destroy the feeling of being safe in the
intimate private sphere and of having control over one’s life. Victims of sexual
violence in intimate relationships typically suffer from the psychological conse-
quences of the crime longer than victims of stranger rape do (Gidycz & Koss,
1991, p. 279; Katz, 1991, pp. 264-265; Nére, 2000).

In our reading of case law, we are interested in trust: What aspects of the
context indicate that a level of trust has existed between the victim and the per-
petrator? Do the courts address issues of trust in their decisions?

Today the debates about the elements of rape are international or trans-
national; we thus refer to discussions in other Nordic countries as the nearest
reference points for Finnish legislative processes. Canadian rape law has gone
the furthest in requiring affirmative consent for sexual intercourse to proceed.
Because most of the pressure to introduce laws that criminalise non-consensual
sex has come from international law, we also look at central international docu-
ments and cases. Our empirical data consist of published Finnish court decisions
on rape (identified through Finlex and Edilex) from 2000 until 2018. In add-
ition, the data include all 98 cases from the Finnish courts of appeal in
1999-2002. From this sample, originally collected by Jokila (2010) for her doc-
toral thesis, we have analysed cases of intimate partner rape and rape among
young people between 16 and 19 years old.

Legal developments

National laws: from use of force towards lack of consent

Traditionally, the Nordic countries have relied on a model in which the basic
element of rape is use of force or threat of force. This basic definition has been
complemented by definitions of rape or sexual abuse that criminalise abuse of
a person who is unable to consent or resist because of unconsciousness, illness,
disability or similar conditions. Especially after 2004, debates about rape-law
reform have shifted towards the lack-of-consent model.

Swedish law included a distinction between rape with the use of force and
the sexual abuse of a person who was unable to express resistance until 2018.
Between these two sex crimes was an abyss that was debated while several
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cases — referred to by place names such as Jordbro, Rissne, Tumba, Sodertélje
and Stureplan — were processed through the courts (see Nilsson’s chapter in this
volume). The facts in these cases had similarities: one victim, usually a young
woman, who was intoxicated but not passed out; several men; little to no phys-
ical violence; and no evidence of explicit threats and resistance in either words
or actions. In some of the cases, the defendants were convicted of rape, while
in others the courts dismissed the charges. The central problem was that the
victim had not passed out (which would have qualified as sexual abuse), nor
was there evidence to show use of force or resistance by the victim (which
would have qualified as rape). These cases then fed into a heated debate about
the construction of rape (Asp, 2010; Leijonhufvud, 2008). In 2018, the law was
changed, and intercourse or a comparable sexual act with someone who does
not participate voluntarily is now defined as rape (Brottsbalk 6:1; as amended
by law, 2018:618).

Icelandic law has evolved to include both force and lack of consent (Iceland
Review, 2018). In Norway, rape is defined as use of force, but the provision of
rape with grave negligence mitigates this position, even if this provision is very
rarely used. Lack of consent has also been discussed in Norway. Canadian law,
which emphasises the victim’s consent, requires affirmative consent for sexual
intercourse to proceed. The legislation specifically mentions the abuse of trust
as an element of rape. Someone who is protected by the criminal provision is
constructed as a legal subject who actively and affirmatively utters his or her
consent (or non-consent) with words or deeds. Canadian law requires that
a person take ‘reasonable steps’ to find out whether or not a partner is consent-
ing. The use of the defence of ‘mistaken belief” regarding the partner’s consent
is restricted (Gotell, 2010, p. 212). The Canadian model has been called the
‘communicative model’ of sexuality (Boyle, 1984; Pineau, 1996; critically,
Halley, 2016).

Consent is not and has never been a part of the legal definition in Finland. The
relevant Finnish legislation defines rape as a violent coercion to engage in sexual
intercourse:

A person who forces another into sexual intercourse by the use or threat of
violence directed against the person shall be sentenced for rape to imprison-
ment for at least one year and at most six years."

(Criminal Code [CC] 20:1.1/1999)

Besides the use of force, a rape can be committed by taking advantage of
another person’s state of unconsciousness, illness, fear or helplessness, all of
which make this person incapable of formulating or expressing his or her will
to engage in sexual intercourse.” According to the law:

Also a person who, by taking advantage of the fact that another person,
due to unconsciousness, illness, disability, state of fear or other state of
helplessness, is unable to defend himself or herself or to formulate or
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express his or her will, has sexual intercourse with him or her, shall be sen-
tenced for rape.
(CC 20:1.2/2014/509)

This paragraph was a reformulation of an outdated crime of sexual abuse of an
‘unconscious woman’. As a remnant of that previous law, the law still requires
the incapability of expressing resistance, but the widening of the scope of vulner-
able states brings the law closer to considering coercive circumstances. In add-
ition, the law also includes a less serious form of rape, which can be committed
by a less serious threat of force, abuse of a situation of helplessness, or other
kind of threat. In such situations, the punishment is meted out on a lower scale:

If the rape, taking into consideration the pettiness of the threat or the other
circumstances connected with the offence, is less serious when considered
as a whole than the acts referred to in subsections 1 or 2, the offender shall
be sentenced to imprisonment for at least four months and at most four
years. A person who forces another into sexual intercourse through other
than the threat referred to in subparagraph 1 shall be sentenced in a similar
manner. What is provided above in this subparagraph does not apply if vio-
lence has been used in the rape.

(CC 20:1.3/2014/509)

The definition of rape includes intercourse. Other sexual acts using force or the
abuse of helplessness and similar states constitute the crime of coercion to
engage in a sexual act (CC 20:4). The sexual abuse of people in dependent situ-
ations is also a crime (CC 20:5). Sex with someone who is 15 years old or
younger is considered child sexual abuse (CC 20:6), which we do not discuss in
this chapter.

When Finnish rape law was reviewed in 2013, the government discussed the
possibility of changing the basic element of rape to sexual non-consent (Ministry
of Justice, 2012; RP 216/2013). According to the Finnish government, those coun-
tries where a lack of consent is an essential element of rape also have additional
evidential rules concerning valid consent. Such evidentiary rules define the circum-
stances under which adequate consent can be given. The government concluded
that such evidentiary rules are not in line with the theoretical doctrines of evidence,
based on the free evaluation of evidence. According to the government, the idea
that sexual partners would take active steps to determine whether their partners had
consented to sex was unnatural (or ‘otherworldly’, according to RP 216/2013, 37).

Notwithstanding the legal definition, the core problem in the Finnish courts is
whether the complainant has consented to a sexual act (Ylikulju, 2017). The
Supreme Court (KKO, from the Finnish Korkein Oikeus) has interpreted the
elements of force, fear and helplessness:

Because A had said no to the [defendant] ..., the groping and pushing to
the bedroom as well as the sitting on top of A, as described in the
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indictment, fulfil the element of violence. Due to the violence and fear and
helplessness caused by it, A had been forced to [have] intercourse.
(KK0O:2013:96, 46)

According to the Supreme Court, the complainant was proved to have tried to
push the defendant away before the rape and that she had forbidden the defend-
ant to continue. The defendant had admitted that he had heard the complainant’s
refusal. The Supreme Court considered the question of consent:

The Supreme Court states as a point of departure that one cannot derive
a consent to [have] intercourse solely on the basis of ending physical or even
verbal resistance after having first denied it. The intent or criminal liability is
not avoided just because one assumes that the other has changed her mind if
the change of mind has not been verbally or otherwise clearly expressed.
(KKO:2013:96, 48)

While the Supreme Court does not explicitly discuss trust in this case, the situ-
ation had evolved such that ‘A’ — who knew ‘K’ as an employer of a friend and
wished to be hired at K’s bar — had invited K to her apartment. These circum-
stances indicated some degree of trust in K. The case shows how the interpret-
ation of the use-of-force construction has come close to the lack-of-consent
construction, as required by international law instruments. The judgement does
not include an explicit reference to the ECtHR decision in M. C. v Bulgaria
(2003) nor to the Istanbul Convention,® but the interpretation that use of force
actually means lack of consent provides reason to assume that the Supreme
Court is aware of the case and the Convention.

International law: from coercive circumstances to consent

Rape arrived on the agenda of international law under cruel circumstances.
Both the ICTR and the ICTY had to consider the elements of rape. The ICTR
in Akayesu (1998) and the ICTY in Kunarac (2002) held that the circumstances
of the cases were coercive and that consent was therefore irrelevant.* Rape was
defined in international law for the first time in the Akayesu case (Munro,
2010); soon after, the statute of the International Criminal Court recognised
rape as a war crime and as a crime against humanity (art. 4[c] and 7[1]g; Cole,
2010; Walby et al., 2015, pp. 115-118).

The coercive-circumstances formulation highlights, among other things, the
power relationship between parties (MacKinnon, 2006, p. 941). In these cases,
the power imbalance was extreme, but the cases raise the question of what kind
of coercive circumstances would generally make consent irrelevant. MacKinnon
(2006, p. 951) criticised the tribunals for binding the coercive circumstances too
closely with the lack-of-consent definition of rape. The use-of-force construction
of rape in the Akayesu and Kunarac cases would not solve the issue, because in
these cases, the rapes had not been preceded by immediate force or threat.
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Rape remained on the international-law agenda after the Akayesu case, but with
an emphasis on lack of consent (UNDAW, 2010, p. 26). The ECtHR stated
in M. C. v Bulgaria (2003) that rape should be defined as a crime committed
against one’s consent. After a review of the definitions of rape in the Council of
Europe member states, the ECtHR stated that most continental European definitions
of rape are based on violence or threat of violence, whereas in common law, rape is
usually constructed as lack of consent (M. C. v Bulgaria, pp. 156-162). The
ECtHR ruled that the central question of rape is whether the complainant has con-
sented to engage in sexual activity, and that laws should be interpreted accordingly.

The suitability of the lack-of-consent approach in M. C. v Bulgaria can be
questioned. The complainant in the case, a 14-year-old girl, was just above the
age of consent, which in Bulgaria was 14 years at the time. She was in the com-
pany of three 20- to 21-year-old men in a lonely place when the alleged rape
took place. No evidence was found of explicit violence, nor of resistance. The
police and the prosecutor closed the case. The ECtHR referred to the coercive
circumstances but did not deliberate on them:

The prosecutors forwent the possibility of proving the perpetrators’ mens
rea by assessing all the surrounding circumstances, such as evidence that
they had deliberately misled the applicant in order to take her to a deserted
area, thus creating an environment of coercion, and also by judging the
credibility of the versions of the facts proposed by the three men and wit-
nesses called by them.

(ECtHR M. C. v Bulgaria, p. 180; emphasis added)

The ECtHR has also examined other cases of the rape of young women in which
the court could have considered the legal relevance of the circumstances more
broadly (X & Yv the Netherlands, 1985; Aydin v Turkey, 1997; Maslova & Nalban-
dov v Russia, 2008, p. 91; I. G. v Moldova, 2012). In M. C. v Bulgaria, the legal
analysis and conclusions were focussed on the interpretation of the use-of-force
element in Bulgarian law to include lack of consent. Thus, the crucial moment to
develop an interpretation of coercive circumstances was lost. Subsequent analyses
of the case have not paid sufficient attention to the coercive circumstances the
court mentioned but emphasise consent as the element of rape.

With the judgement of M. C. v Bulgaria, the lack of sexual consent became the
core element of European rape laws. The European Convention on preventing and
combating violence against women and domestic violence (Istanbul Convention
2011) confirms this notion in article 36, which says that the parties to the Conven-
tion must take necessary legislative or other measures to ensure that engaging in
non-consensual penetrative or other acts of sexual nature will be criminalised. In
addition, the Committee on the Elimination of Discrimination against Women (the
CEDAW Committee), in its concluding observations on various country reports,
urged the states to set lack of consent as the core element of rape.” As we discuss
in the following section, both the lack-of-consent and use-of-force constructions
define the context of rape narrowly — in our opinion too narrowly.
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Consent versus force — a false controversy?

Act-oriented criminal law

The protected good or interest of rape law is usually defined as sexual self-
determination. In law drafting and case law, the basic tenets of self-determination
are seldom explicated. Self-determination (or ‘individual autonomy’) is the liberal
conception of free sexual choice based on rational decision-making and the under-
lying mind-body distinction (Lacey, 1998). Both lack of consent and use of force
are connected to the concept of autonomy, as feminist researchers have
pointed out (Lacey, 1998). In the lack-of-consent construction, the focus is
on the expression of opinion by a victim, thus emphasising a complainant’s
response to actions (earlier conceptualised as seduction) of a perpetrator
(MacKinnon, 2016). In the use-of-force construction, the focus is on the
denial of the will of the victim. Both constructions focus on the complain-
ant’s expression of determination (or the impossibility of expressing one)
and exclude the context.

In criminal law, the ontology of a crime is act-oriented. The concrete acts
must correspond to the elements as defined in criminal law according to the
nullum crimen sine lege or legality principle, that all crimes must be prescribed
in law. The level of concretisation of the elements varies. While definitions of
crimes against property and the person are narrow in both time and space, in
the definitions of economic and environmental crimes, the actions, causality and
violations are defined abstractly, and the time span may be long. In the defin-
ition of a criminal act, the relevant context is constructed and to some degree
contingent (Kelman, 1981; Lacey, Wells & Quick, 2003; Smart, 1991). In add-
ition to the concrete and objective elements of crime, the criminal responsibility
requires a subjective element, usually intent (mens rea), which often is induced
from the concrete actions (evidence of facts).

The evidential considerations seem to be similar, notwithstanding the defin-
ition of rape. In legal practice, rape is usually established evidentially by virtue
of physical signs (physical marks and injuries) as a result of violence and resist-
ance (Jokila, 2010). A complainant’s state of mind and behaviour after an
alleged rape has occurred are typically used as supporting evidence for the pro-
secutor’s case.

Andersson (2004) concluded in her empirical study that the victims were not
thought of as legal actors, except in response to the advances by the perpetrator.
According to Jokila’s study (2010), the defendants often argued that the com-
plainant had consented. The reporting of facts by the defendants and their lawyers
during pre-trial investigations and in written pleadings in that study demonstrated
discriminating attitudes towards women and prejudice about male and female
sexuality. Pejorative attitudes by the defence have been a widespread problem in
criminal justice, regardless of whether the use-of-violence or lack-of-consent
models are used (Adler, 1987; Estrich, 1987; Lees, 1996). In two Finnish studies,
such prejudicial language was not observed in the verdicts (Jokila, 2010; Ylikulju,
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2017), but the language of the defendants and their lawyers reflected prejudice
about the victim, such as interpreting paralysing fear as voluntariness, sexual fore-
play and tacit consent (Jokila, 2010).°

Rape in intimate relationships

Historically, rape in marriage was not a crime before the mid-20th century (Bur-
gess-Jackson, 1996; Kotanen’s chapter in this volume). Rape in marriage was
criminalised in Sweden in 1965, in Canada in 1983, in the UK in the early
1990s (ECtHR, R. C. v UK, 1995) and in Finland in 1994. Already in 1990,
Russell found that rape in marriage was more common than previously assumed
(Russell, 1990). Intimate partnerships take many forms today, as cohabitation is
commonplace. In court cases it is not always clear what the status of
a relationship is; on-and-off relationships are not uncommon.

In the Finnish appeal courts in 1999-2002, 18% of rapes were found to have
taken place in intimate partnerships (Jokila, 2010, p. 160). Typically, violence
in these cases had been physical, psychological and sexual, repeated and con-
tinued over long periods of time. The acts included in the indictment were only
a snapshot of long-lasting violence that in some cases continued after the inves-
tigation and prosecution had commenced. In these cases, the defendants were
usually convicted (Jokila, 2010, p. 171), but in some cases, the type of relation-
ship alleviated the sentence. In some cases, the court dismissed the charges with
some of several rapes, and in others the conviction was of rape of a lesser
grade (CC 20:1.3).

The courts were willing to stretch the context in these cases, but they
obviously had to struggle with the elements of rape. When the victim had
not resisted, the courts were sometimes willing to take previous violence
into account:

The victim had not dared to resist the defendant because she feared that
resistance would lead to violence as had happened before. According to the
victim the defendant had not threatened her verbally.

(District Court, 11)

The court discussed how the capacity to self-determination was broken and how
this lack could affect the ability of the victim to provide a coherent testimony:

Imprecision (in testimony) can be explained by the nature of crimes against

sexual self-determination. An indecent crime takes place by breaking the will

of the victim and it always has an effect on the state of mind of the victim.
(District Court, 11)

The defendant was convicted of lesser grade rape (CC 20:1.3). In another case,
in which violence preceding the actual rape had also occurred, the defendant
was convicted of rape. According to the complainant’s appeal in that case:



Rape law and coercive circumstances 129

The defendant has threatened and assaulted her physically for many years.
The complainant has been traumatized, and she is so afraid of her husband,
that she doesn’t dare to resist his wishes and orders. The complainant has
told in the court, that if she somehow resists the defendant, the defendant
usually begins to threaten her life. (The complainant’s appeal to the Court
of Appeal, Court of Appeal 64.)

In this and similar cases, the courts encountered problems in understanding why
the victim had let the estranged spouse into the apartment in the first place. The
victims had tried to use different strategies to avoid violence and disturbance:

When the defendant shows up at her home, the complainant doesn’t always
dare to ask the defendant to leave, because she is afraid that he would
become violent.

(Court of Appeal, 64)

A discourse of involuntary consent appears in these cases:

Even though the victim testimony as such is credible, the evaluation of evi-
dence about the number of rapes is difficult because the parties have also
had several times intercourse that the victim has not wanted but that she
nevertheless has consented to.

(Court of Appeal, 2)

In these cases, the core problem was whether or not a complainant had con-
sented to a sexual act — even if consent is not a definitional element of rape in
Finland. Thus, it is unlikely that problems at the level of legal application and
evaluation of evidence would be solved solely by adapting consent as part of
the definition of rape. Problems often originate from difficulties in distinguish-
ing freely given consent from submission, paralysing fear or a complainant’s
strategic inaction (Ehrlich, 2001).

In some judgements, the courts have focussed on fear and coercion. In one
case, the perpetrator did not use immediate violence to break the complainant’s
resistance but held the complainant against her will in an apartment for six hours.
He threatened her, assaulted her, tried to strangle her and finally raped her. She
was so afraid that she was unable to defend herself. The defendant argued that
there was a time gap between the violence and the sexual intercourse and that the
parties had solved their previous conflict before having sex. When sentencing,
the courts evaluated the totality of the defendant’s separate crimes in sentencing
the punishment (Kouvola Court of Appeal 22.11.2011, no. 1082).

A complainant who, paralysed by fear, submits to intercourse can be held as
consenting, albeit against her will. In one judgement, the core problem was how
to adjudicate sexual acts that ‘the complainant had not wanted, but that she
nevertheless had consented [to]’. In such situations, fear and passivity were
often a consequence of the perpetrator’s previous violence:
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When the defendant shows up to her home, the complainant doesn’t always
dare to ask the defendant to leave, because she is afraid that he would
become violent. The complainant has also told in court that sexual [inter-
course has] happened in situations, which, according to the complainant’s
previous experience, would have resulted in rape, if the complainant
wouldn’t [voluntarily] agree to sexual intercourse.

(Court of Appeal, 64)

Intimate partner rape, the complainant’s incapacity to form or utter her will, and
the problem of ‘involuntary consent’ are all connected to coercive circum-
stances in violent relationships that have broken the autonomy and trust of the
victim. In Appeal Court cases, the autonomy of the victims looks especially
weak and fragile if the perpetrator is a family member or otherwise close. In
these cases, trust has been destroyed a long time before the rape trial com-
mences. The typical descriptions of facts in legal documents indicate that such
victims have great difficulties in setting boundaries, taking care of themselves,
and trusting their own experiences and interpretations of events. Many of these
victims seem mentally fragile or mentally broken, and they seem to lack self-
confidence and self-respect.

Rape and youth

Rape cases involving young parties may cause even more trouble to the courts
than rapes in intimate partnerships due to problems of autonomy and the cir-
cumstances of rape. In cases of child sexual abuse, trust in the relationship
between the perpetrator and the victim is a standard factor that the Supreme
Court refers to, which indicates that the abuse of trust is an aggravating circum-
stance (KKO:2018:35; 2018:30; 2017:51; 2017:50; 2017:31; 2011:102). In this
part, we analyse cases in which the victim has been above the legal age of con-
sent but nevertheless young: 16—-19 years old.

The Supreme Court has provided only a few verdicts in rape cases, and
trust was not considered to be a central element in those cases. In district
and appeal courts, discourse on trust has circulated in some trials, thus shap-
ing the ways in which knowledge of the events was constructed. Jokila
(2010) found that a trust discourse was present in explanations of why
a complainant had spent time with the defendant before the alleged crime
took place or why she had let him into or gone with him to an apartment.
The question of whether a complainant had voluntarily entered or had been
forced into an apartment played a central role in the evaluation of evidence
in one Supreme Court case (KKO:2004:60).

The courts do not always take an explicit ‘no’ by a young woman for a ‘no’.
In one case, the defendant had already come on to her by the time they were
going to the apartment of the defendant’s sister. They were lying on a bed when
the defendant continued his sexual approaches. The defendant’s sister testified
that the complainant had told the defendant to stop several times; she did not
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intervene, however, because it did not sound like the complainant needed help.
After the sexual act, the complainant smoked a cigarette together with the
defendant and the sister. They talked about contraception, not about violence.
The complainant returned to the apartment, where the defendant came on to her
once more. The complainant now pushed him away and hit him in the face.
The Court of Appeal (106) dismissed the charge of lower degree rape. The
court stated that the complainant’s behaviour after the sexual act supported the
defendant’s version of events.

This case could be interpreted differently. Understood in the context of anx-
iety and confusion, the girl’s behaviour is understandable. She was young. She
tried to tell him to stop. Her behaviour afterwards could tell of agony, confusion
and breach of trust by the defendant. Afterwards, she hung out for a while with
the defendant and the witness, likely to preserve her honour in the eyes of her
friends and to try to avoid the stigma of being a rape victim. She may have
been ashamed of not having asserted herself against the defendant and not con-
trolling the situation.

Another case, this one between dating teenagers, showed evidence of the
complainant having complained and cried after intercourse. According to the
reasoning in the verdict of the District Court, the complainant had described
how she had tried to persuade the defendant to stop, but she did it in such
a way that other people in the house would not be awakened. She had told him
that she did not approve of premarital sex and tried to get up from the bed. She
had tried to negotiate. She had trusted him and had been confident that he
would listen to her and respect her will. Afterwards, she was confused and in
shock. The Court of Appeal was not convinced that she had resisted earlier, so
the charge of lower grade rape was dismissed (Court of Appeal, 90).

Jokila’s study (2010) showed that it is often difficult for courts to understand
young women. She found that if the complainant went with the defendant vol-
untarily to an apartment, tried to tell him to stop (instead of resisting physically
and fighting back) and finally stayed in the apartment afterwards, then charges
were sometimes dismissed due to lack of evidence (e.g. Court of Appeal, 90
and 106).

Such complainants do not fit in with the idea of the autonomous rational
decision-maker who assertively expresses her non-consent and fights against her
attacker. But if trust is taken into account in the interpretation of events, then
some of these behaviours can be understood. For example, girls are traditionally
brought up to behave nicely and to negotiate themselves out of difficult situ-
ations. When in the company of someone whom the girl trusts, these tactics
should succeed. When confused by the breach of trust, however, the girl might
behave, from a judge’s perspective, in a strange manner.

In one case (Court of Appeal, 5), rape was committed against a teenage
boy. Both the District Court and the Court of Appeal considered the breach of
trust to be a relevant element. The boy had met the defendant in a mall. They
knew each other, since they were from the same country. Therefore, the boy
trusted the defendant and accepted his invitation to his apartment, where the
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defendant gave him alcohol. He then got drunk, lost consciousness and was
anally raped.

In Jokila’s study (2010), breach of trust was sometimes a relevant factor. One
court called rape ‘the price for the misplaced trust’ (District Court verdict, 53).
The lawyers sometimes used the trust discourse to explain why a complainant
had spent time with the defendant before the crime. The complainant might
explain that she had gone to his place because she trusted him (complainant’s
statement, 66). In one case, the complainant’s lawyer argued with the trust
notion and depicted the defendant as someone who had created a feeling of
trust between the victim and himself, only to abuse it (written statement, Dis-
trict Court, 56). Further, the court argued for the betrayal of trust over the
relevance of mental damage in a case where a disabled girl had trusted the per-
petrator (District Court, 88).

Conclusion

International courts and the Istanbul Convention emphasise that sexual acts
should take place with the consent of both parties. This preference for lack of
consent over use of force as the central element of rape in criminal law reflects
the value of sexual self-determination and autonomy and the protection of the
privacy and integrity of the person. In national jurisdictions, the interpretation
of use of force in legal definitions has approached the lack-of-consent
formulation.

The international tribunals discussed in this chapter have also underlined
that cases of sexual intercourse under coercive circumstances should be con-
victed as rape, even if no immediate violence and force have been used, no
direct threats have been given, nor explicit consent has been expressed.
Some have argued that coercive circumstances are relevant for situations of
war and violent conflict, and that such circumstances would not need to be
considered as much during normal states of affairs. Our empirical data sug-
gest otherwise.

In this chapter, we have looked at rape in intimate partnerships and rape
among youth. Both the lack-of-consent and the use-of-force constructions focus
on the events immediately before and during the rape, whereas in our cases the
broader context of coercion was what led to involuntary intercourse. In the
cases of intimate partner rape, the victim’s autonomy seems to have been
restrained to start with; a long history of violence and control formed coercive
circumstances in these cases. These victims could not set boundaries, nor did
they trust the adequacy of their own experience and interpretation of what had
happened between the couple.

The behaviour of the young victims (between the ages of 16 and 19)
seemed to be very difficult for the courts to understand. They appeared to
have acted illogically. The courts paid attention to how the victim had ended
up in the apartment, whether voluntarily or by force — not that the courts
reasoned that the specifics of the situation would be part of the elements of
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rape, but that they could be concrete evidentiary facts to rely on. The victims
often had not explicitly resisted, and the courts did not value their attempts to
negotiate their way out of the situation as evidence. In these cases, the courts
reasoned using the trust argument, as they also typically do in cases of child
sexual abuse. Thus, trust can be used as a strategy to counter prejudicial
assumptions about a complainant’s personality and behaviour before, during
and after rape.

Trust is essential for autonomy. Trust in human relationships promotes and
enables the development of personal autonomy. Trust can also be situational.
Our analysis of case law suggests that trust should be analysed in rape cases, in
terms of how it is built and how it is broken. Using trust as a central concept,
the courts could be more understanding towards young people and could avoid
making prejudicial assumptions about a victim’s personality and behaviour.
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Notes

1 Criminal Code, chapter 20, L 563/1998. Available in English at www.finlex.fi/en/laki/
kaannokset/1889/en18890039.pdf.

2 The 1999 law, reforming Chapter 20 of the CC, included a difference between abus-
ing a victim’s state of mind (the crime of sexual abuse) and inducing a person into
such a state of mind and then committing abuse, which fell under the rape category.
In 2011, both actions were placed under the rape category.

3 The 2011 Council of Europe Convention on preventing and combating violence
against women and domestic violence, European Treaty Series (ETS) 201. Finland
ratified the Convention in 2015.

4 The 1994 Rwandan genocide of the Tutsi minority at the hands of the Hutus included,
in addition to the widespread systematic killing of Tutsis, the rampant rape of Tutsi
women. Kunarac refers to a case about a group of Muslim women held in sexual
enslavement in the city of Foca, Bosnia and Herzegovina, by Serb forces during the
Bosnian war of 1992-1995.

5 Such as CEDAW Committee, 7th periodic report of Finland (2014).

6 Susan Ehrlich (2001) found similar interpretations of fear as consent in her Canadian,
discourse-analytical study on rape. Ehrlich studied the ways in which legal facts were
constructed in two rape cases against young female students, in a university campus.
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