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ABSTRACT

Modern law is founded on an idea of justice that is made felt through rights and
entitlements legal subjects enjoy. As such, for law and its idea of justice, rights are
inherently good and therefore abundant. On encounter with injustice, it has become
commonplace to inquire what laws and rights have been flouted, as if injustice would
disappear in encounter with rights that encode justice. But what if no number of laws
and rights — even with faultless execution — is up for the task of upholding what we
deem just? In this dissertation, | look at the heart of this question, and find the law’s
answer not simply wanting but repugnant.

The research is animated by interaction of three topoi: personhood, technology,
and international law. The first part concerns how these concepts are perceived in
law and by those working with laws. As part of the unearthing of the conceptual
ground rules, a trilemma between effectiveness, responsiveness, and coherence
familiar from regulatory research and international law rears its head. | show how
setting the priority on effective and responsive solutions has amounted to derogation
of justice and diminishment of law’s foundational entity, a natural person. | explore
whether these outcomes could be avoided within liberal international law and answer
my own question on the negative. | title this systematic outcome a theory of
repugnant rights.

The latter part of the dissertation concerns technology, its regulation, and
tendency to produce repugnant outcomes in international law. | focus on bio- and
information technologies and their legal coding as tools to dismantle legal protection
provided by our quality of being human. I will show how intricate legal norms break
and remake us in ways that blur the boundaries between persons and things. Once
something falls beyond or below the category of a person, its legal status can be
warped, twisted, and turned — all while remaining at arm’s length from the person it
was once legally part of. Technological intervention to such things allows for
effective circumvention of legal shelter provided by human rights, as I show through
example of regulation of surrogacy and data storage.

To come to terms with the repugnancy, | seek shelter from anger as a transitory
category that would enable us to move across the present impasse with rights. |
suggest that at the very least international lawyers ought to be angry at quotidian
horrors international law upholds. And through such anger overcome the misery and
repugnancy of international law.
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TIIVISTELMA

Moderni oikeus pohjaa ajatukseen oikeudenmukaisuudesta, joka ilmenee
oikeussubjektien nauttimien ja kayttdmien oikeuksien vélitykselld. Nain
ymmarrettynd oikeuden ja sen omaaman oikeudenmukaisuuden késityksen kannalta
oikeudet ovat itseisarvoisesti hyvid, mika selittdd niiden suuren maaran. Kun
kohtaamme epdoikeudenmukaisuutta tapaamme kysya, mité lakeja ja oikeuksia on
loukattu, ikdan kuin epédoikeudenmukaisuus kaikkoaisi sen kohdatessa oikeuden
sisaltdiman oikeudenmukaisuuden idean. Mutta entd jos mikdidn maara lakeja ja
oikeuksia — edes tdydellisesti taytdntéonpantuna — ei riitd puolustamaan
oikeudenmukaisena pitamaamme? Vaitoskirjassani kurkistan tdaman kysymyksen
ytimeen ja l6ydan vastauksen, joka ei ole ainoastaan riittdmaton vaan myos
vastenmielinen.

Véitoksessani operoin oikeushenkilén, teknologian ja kansainvalisen oikeuden
rajapinnoilla. Vaitokseni ensimmdinen osa koskee sitd, kuinka oikeuden ja lakien
parissa tydskentelevat mieltavat ndma kasitteet. Naiden késitteiden tarkastelun
yhteydessa havaitsen saantelytutkimuksesta ja kansainvalisestd oikeudesta tutun
tehokkuuden, responsiivisuuden ja johdonmukaisuuden valisen trilemman. Osoitan,
miten tehokkaiden ja responsiivisten ratkaisujen asettaminen etusijalle on merkinnyt
lipedmista oikeudenmukaisuudesta ja samalla oikeuden keskeisen subjektin,
luonnollisen henkildn, merkityksen pienentymistd. Tutkin, voitaisiinko tama
trilemma vélttaa liberaalin kansainvalisen oikeuden puitteissa, ja vastaan omaan
kysymykseeni kielteisesti. Nimedn tdman tuloksen vastenmielisten oikeuksien
teoriaksi.

Vaitoskirjan jalkimmainen osa késittelee teknologiaa, sen saatelyd ja sen
taipumusta tuottaa vastenmielisia lopputuloksia kansainvalisessd oikeudessa.
Tarkastelen lahemmin bio- ja informaatioteknologioita ja niiden oikeudellista
sdantelyd, sek& sitd millaisia vélineitd ne tarjoavat ihmisyyden tarjoaman
oikeudellisen suojan purkamiseen. Osoitan kuinka monimutkaiset oikeudelliset
normit rikkovat ja muokkaavat meita tavoilla, jotka hdmartavét ihmisten ja asioiden
valisid rajoja. Kun jokin ei ole endd henkild, sen oikeudellista asemaa voidaan
vairistad, vaantdd ja kaantdd. Teknologinen puuttuminen tallaisiin esineisiin ja
asioihin  mahdollistaa ihmisoikeuksien tarjoaman laillisen suojan tehokkaan
kiertdmisen, kuten osoitan sijaissynnytyksen ja datan tallennuksen sééntelyn kautta.

Vastauksena oikeuden vastenmielisyydelle haen suojaa vihasta. Viha tarjoaa
sellaisen tilapdisen kategorian, jonka avulla voimme véltt4a havaitsemani oikeuksien



umpikujan. Katson, ettd kansainvalisen oikeuden harjoittajien olisi vahintadnkin
oltava vihaisia kohdatessaan kansainvalisen oikeuden synnyttdmid ja
mahdollistamia jokapéaivaisida kauhuja. Turvautumalla vihaan, jonka voimme
myOhemmin asettaa sivuun, voisimme seldttdd kansainvalisen oikeuden surkeuden
ja sen vastenmielisyyden.

ASIASANAT: Kansainvélinen oikeus; oikeus ja teknologia; oikeusfilosofia;
ladkintaoikeus; transnationaalinen oikeus; globaali oikeus
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1 Aims of the Study

International law is quaint—its place taken by studies more attuned to the -ises of
the modern world. It has been transnationalised, globalised, privatised, and
humanised, but more than anything, it has been codified. Writing in 1911, a Belgian
internationalist Ernest Nys proclaimed that ‘[jurists sufficiently wedded to the idea
of progress will always be found to favor reforms, correct abuses, and to constitute
themselves the apostles of revision.’* For over a century, international lawyers have
acted as diligent apostles of revision. Every new generation of international lawyers
has realised that ‘once we approach at close quarters practically any branch of
international law [...] there is no semblance of agreement in relation to specific rules
and problems.’? There are twenty-one pages of multilateral treaties deposited with
the Secretary-General of the United Nations,® there are some 2,500 bilateral
investment treaties,* almost 25,000 international standards,® more than 37,000

1 Nys, Ernest, ‘Codification of International Law’ (1911) 5 American Journal of International
Law 871, 900.

2 Hersch Lauterpacht, ‘Codification and Development of International Law’ (1955) 49
American Journal of International Law 16, 18.When typing this sentence, | am reading
a blog post on most recent research on nature of customary international law (CIL),
ending with a declaration that ‘[t]he reports of CIL’s death have indeed been greatly
exaggerated — but so have reports of the death of its conceptual and theoretical
problems.” See Kammerhofer, Jorg and Panos Merkouris, ‘What is the Point of The
Theory, Practice, and Interpretation of Customary International Law?’ (no date)
<https://cil.nus.edu.sg/blogs/what-is-the-point-of-the-theory-practice-and-
interpretation-of-customary-international-law/> accessed 11 August 2023.

3 Multilateral treaties deposited with the Secretary-General (as of 31 May 2019), available at

https://treaties.un.org/doc/source/titles/english.pdf.

See, OECD, ‘The  Future of Investment Treaties’, available at

https://www.oecd.org/investment/investment-policy/investment-treaties.htm.

5 The number refers to standards published by International Organization for Standardization
(ISO) that at the time of writing was 24,578. The data is provided on
https://www.iso.org/about-us.html. There are significantly more standards in use with
varying pedigree. Standards and their origin will be dealt in more detail throughout the
dissertation.

4
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Aims of the Study

species of animals and plants provided with varying degrees of protection.® And a
definition for canned salmon.’

Codification of international law has been extensive and exhaustive. There are
international rules governing virtually all aspects of life. Writing at the beginning of
the new millennium, John Braithwaite and Peter Drahos provided a detailed charting
of these new international rules and their origin in international organisations
sporting abbreviations unfamiliar to most of those whose lives they were governing.®
The new global rulers for a new world order.® At around the same time, the
documents codifying rules of international cooperation were no longer called
treaties, covenants, or charters, but rather standards, guidelines, or memoranda of
understanding. It was around the time when international law became quaint.
International replaced first by transnational, later by global. Yet, the ground rules
persisted. The system on which the new rules emerged relied on a set of prior
international law, giving credence to arguments on emerging global constitutional
order geared towards humanity with rule of law and human rights as its beacons.°

Inasmuch as codification of international law has progressed, it has been found
wanting in correcting abuses. Where the generation of scholars to which Nys
belonged were concerned over peace in Europe, that of Hersch Lauterpacht on
importance of rights when the peace project of the past generation had failed, the
present generation of international lawyers is mired with questions of perpetual war
and planetary boundaries. War’s demurral with international law is an apt example.
It was Nys’s generation of international lawyers who devised and codified the idea
of illegality of warfare. There were no just wars.** War refused to obey. It was
Lauterpacht’s generation, accepting unruliness of war, that sought to actively shape
the future conduct of warfare.* And it is the present generation of international

6 See, the Convention on International Trade in Endangered Species of Wild Fauna and Flora
(CITES) and the documents provided by its committees. The number is provided in
https://cites.org/eng/disc/what.php.

" Canned salmon is one of thousands of foodstuffs that have been defined by Codex
Alimentarius Commission. The definition is provided in CXS 3-1981 available at
https://www.fao.org/fao-who-codexalimentarius/sh-
proxy/en/?Ink=1&url=https%253A%252F%252Fworkspace.fao.0rg%252Fsites%252
Fcodex%252FStandards%252FCXS%2B3-1981%252FCXS_003e.pdf.

8 John Braithwaite and Peter Drahos, Global Business Regulation (Cambridge University
Press 2000).

9 See, Tim Buthe and Walter Mattli, The New Global Rulers (Princeton University Press
2011); Anne-Marie Slaughter, A New World Order (Princeton University Press 2004).

10 Anthony Lang and Antje Wiener (eds), Handbook on Global Constitutionalism (Edward
Elgar 2017); Anne Peters, ‘Humanity as the A and Q of Sovereignty’ (2009) 20
European Journal of International Law 513.

11 Oona Hathaway and Scott Shapiro, The Internationalists (Simon & Schuster 2017).

12 Boyd van Dijk, Preparing for War (Oxford University Press 2022).
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lawyers who have come to realise that by humanising warfare, it is possible to uphold
a perpetual warfare.® Rather than leading to end of illegality, the codification of
international law has commonly amounted to intensification of illegality. It has led
to repugnant outcomes.

It is with these unforeseen, repugnant outcomes of good intentions of codifiers
that the present work deals with. But before | venture forth, there is an origin story
of a sort for this dissertation. It begins with me sitting on top of a wall or maybe a
tool shack, idly throwing small stones. One of them lands on the rear window of my
aunt’s car, shattering its smooth surface with co-centric swirls of destruction. I panic.
I run to a nearby forest and hide, maybe behind a big rock or a tree. | do recall
concerned voices shouting my name, placing a call I refuse to answer. | am maybe
four, and | enter this world of mine through a sense of shame of my destructive
forces. Throughout the process of writing this dissertation | have felt comfortable
affinity to this, most likely, made-up story of my childhood of which I am the sole
author. The contours of my becoming a person with a distinct identity and memories
is, to this day, shrouded with equal mystery as is law’s concept of a person that
triggered this work. There was little in terms of technology and international law that
| could perceive then or then.

The primitive technological apparatuses with which | started both journeys have
grown in sophistication as they have grown in maturity. From stones to sticks to
joysticks to flickering screens, my life’s journey has been animated by growingly
more sophisticated technological apparatuses, even if in recent years | have settled
down and grown old together with the gadgets surrounding me. The story of my
research is much livelier and more anchored in technology more advanced than |
could ever afford. | have stepped from amniocentesis and DNA tests to CRISPR and
beyond, from mobile phone metadata to big data and artificial intelligence. In this
and in countless other ways, me and this text that stands as my dissertation are cut
from the same cloth. It would be foolish of me to claim anything less, yet
magnanimous to suggest something as grand.

I claim on the following pages that personhood, technology, and international
law intertwine in untold ways producing thickets of law. Midst these thickets reside
humans who, despite all those countless rights, are rightless. In a word, this is
research on ways technology mediates rightlessness. I call this the repugnancy of
rights or simply repugnant rights. The term is borrowed from Derek Parfit, whose
formulation of a repugnant conclusion acts as a basis to my own formulation of
repugnant rights. According to Parfit’s original formulation for repugnant conclusion

13 Samuel Moyn, Humane (Verso 2022).
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Aims of the Study

[flor any possible population of at least ten billion people, all with a very high
quality of life, there must be some much larger imaginable population whose
existence, if other things are equal, would be better even though its members
have lives that are barely worth living.*

I suggest that with some modifications the same applies for rights. The juridification
of society at large has inflated the number of rights, often leaving us to wonder what
to do with all of them. I argue that especially in the domain of international law, the
rights accumulate in a way that has adverse impact for the well-being of the least
well-off. Central for the argument is an interplay of the three key concepts of this
dissertation: personhood, technology, and international law. | will briefly describe
these three concepts in what follows before | turn to map more clearly the contours
of my argument as well as its blind spots and fault lines along with some initial
remarks on the methodological choices.

In this dissertation, there will be many references to persons and personhood. At
first sight this nomenclature is straight-forward. A person is someone you meet in
the coffee room or at the grocery store. In a word, a human being. This is the
common-sense and everyday use of the concept. But relatively soon, the limitations
of this lay definition of a person emerge as we move closer to its fuzzy borders. The
notion of person is subject to same conceptual fuzziness as every other word in our
natural languages. Do we define personhood as a membership in the species of homo
sapiens that seems to be implicitly assumed in equation of person with a fellow
human being? If so, when does a personhood begin and when it ends? Providing an
answer to these questions appears eminently more difficult and controversial. A
testament of this difficulty is the debate on foetal rights and abortion and/or
alternatively of posthumous rights and brain death. For example, in Finland, as in
many other states, the exact borders of personhood remain also legally fuzzy. A right
to abortion exists till twenty-four weeks of pregnancy, but even after that point there
is no legally recognised person before the child is born. And if a child is born on 24"
gestational week, every attempt is made to resuscitate the child and make it survive,
even if it would be legal to abort the foetus were it still en ventre sa mere. Here the
personhood appears relational and contextual, in contrast to atomistic and analytical
definition provided at first. On this light, personhood appears not be an essential
feature of an entity but closer to a phenomenological category.

But it might be that I simply did attribute wrong essential quality for personhood.
It might not be ‘human being’ that I had in mind, but some other quality, such as,
sentience. | can repeat the analysis and note that this time around the problems

14 Derek Parfit, Reasons and Persons (Clarendon Press 1984) 388.
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emerged elsewhere, but they did not disappear. With sentience | would end up
questioning status of a comatose or a neonate, but also whether animals or artificial
intelligence ought to have a status of a person as well. This intuitive grasping in the
relative darkness of personhood forms the first part of my conceptual apparatus. |
will return to it in a later chapter. Yet, from a legal perspective often the most obvious
quality of personhood remains unarticulated: personhood is to a great extent matter
of national law. Even if much of the theory of personhood operates at the universal
plane, legally persons emerge because of (non-)articulated rules of each and every
state. This seems to hold true even in regions of the world with close regulatory co-
operation, such as the European Union. It is this nationally anchored quality of
personhood that renders it susceptible to regulatory arbitrage mediated by both
technology and international law.

The second core concept of the present work is technology. Quite alike
personhood, also technology seems immediately obvious: it is the laptop of mine or
the humming fridge. Despite my capacity to enumerate instances of technology, such
enumeration hardly constitutes a definition. As I will explore in more detail below,
law is surprisingly silent on technology tout court. There are rules for technology
transfer, a duty to use sustainable technology, or there might be attempts to
harmonise a technology through standards, but none of these define what they mean
by ‘technology’. In this sense, technology as a category is mythical providing often
little else than a tautological definition: ‘technology is what technology is.’ I argue
that for law the most foundational category of technology resides in patents, but even
there the scholarly literature employs interchangeably concepts as widely different
as ‘patent’, ‘innovation’, and ‘technology’. Starting from the dictionary definition of
technology, one that underlines its nature as practical application of knowledge,
tends to transform all material objects into technological objects. Understanding
technology in such a wide perspective is also the way many philosophers of
technology see it. For example, Don Idhe argues that there is little chance for us to
live in this world at present without having that experience mediated by technology
(apart from unmediated contact with nature, say, with our bare feet).'

Somewhere in between everything and nothing lies the technology as it is
perceived in the present study. I suggest that technology in its legal articulation
functions as an instrument to mediate publicly outlined goals of a legal regime
wherein technology is embedded. Thus, in standardisation technology serves as a
ritual that promotes safety even in the face of a wholesale collapse of safety. Or, in
the development law — whether of regular or sustainable kin — technology and
technology transfer carry over the underlying politico-economical order, often

15 Don Ihde, Technology and the Lifeworld (Indiana University Press 1990).
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pregnant with insignia of colonialism. The power of technology on these and other
regimes lies in its apparent universality and neutrality. By analysing the urform of
technology as it manifests through patent law, | suggest that while patent law remains
receptive to the idea of contextual and locally defined technology, this meaning
disappears on the long process where patents transform into global vessels for trade.
The global administrative networks shaped by dominance of a select few locales and
the increasing demands of ‘efficacy’ in granting patents qua technology iron out
differences in practices of patenting. Thus, patents in their drive to become
increasingly global to enable trade are transformed into universal technology whose
contours is defined in network meetings of five largest patent offices. This pragmatic
understanding of technology as a medium to promote law’s instrumental logic forms
the basis of what is meant by technology in this dissertation.

The third and final concept that dominates this work is that of international law.
It is the law in this work, even if its law-like character is under constant doubt, not
the least among its practitioners. If personhood is a local phenomenon, rooted in soil
of a nation state, international law is circulating globally. It seeks to penetrate inside
the regulatory systems of states and often accomplishes that. As such, international
law is first and foremost seen as a tool to condition the sovereign or the state to
emerge in a striking image of whatever spirit animates international law. The power
of international law to condition a state is a function of the perceived precarity of a
state. The annals of international law are brimming with examples of reforming,
reshaping, and restructuring a state. Yet, how international law accomplishes these
goals has remained a subject of some controversy, driving international law to a
permanent state of crisis.

The image of international law | employ is a short film of three crises renewing
and repeating. | see the crises of international law often as internal affairs of
international legal scholarship much more than notable changes in the status of
international law itself. Always a reaction to an excess of some kind, a crisis that
follows when the internal illusions of scholarship are shattered—when it becomes
impossible to entertain the myths that kept the past generation of scholars busy. Thus,
the crisis of structure is a response to decolonisation and a problem of law that could
no longer be upheld among a small group of European states, a family feud of a sort.
But only with the crisis of subject did the newcomers gain a voice to articulate their
presence and show that it was not enough simply t