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Abstract It has been proposed that the ways in which
the criminal justice system treats offenders with Autism
spectrum condition (ASC) should duly account for how
the condition influences the offenders’ behavior. While
the recommendation appears plausible, what adhering to
it means in practice remains unclear. A central feature of
ASC is seen to be that people with the condition have
difficulties with understanding and reacting to the men-
tal states of others in what are commonly considered as
adequate ways. This article aims to clarify how the
difficulties affect the moral weight to be given to the
good and bad motives of offending in sentencing of-
fenders with ASC. I start by explicating the main points
of departure of the endeavor. After that I assess the
moral significance of the good and bad motives of
offenders with ASC in view of four cases and a com-
parison with how we commonly treat people who are
not as able to understand and react to the mental states of
others as neurotypical adults. I suggest that consider-
ations pertaining to what has been called the primary
orientation of morality provide grounds for deeming the
good motives of offenders with ASC as morally signif-
icant as those of otherwise similar neurotypical

offenders and the bad motives of offenders with ASC
as less morally significant than those of otherwise sim-
ilar neurotypical offenders. After considering three pos-
sible objections to the suggestion, I conclude by briefly
elucidating its purported import.
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Introduction

Several authors have recently maintained that the ways
in which the criminal justice system treats offenders
with Autism spectrum condition (ASC) – also referred
to as Autism spectrum disorder – should duly account
for how ASC influences the offenders’ behavior (see
e.g. [1–6]). Given that an offender’s ASC can affect his
reasons for offending, liability, ability to defend himself
in court, and response to punishment (see e.g. [3, 4, 6],
the recommendation merits attention. Yet, what adher-
ing to it means in practice remains unclear. A central
feature of ASC is seen to be that people with the condi-
tion have difficulties with understanding and reacting to
the mental states of others in what are commonly con-
sidered as adequate ways.1 This article aims to clarify
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1 It could be maintained that, insofar as persons with ASC differ from
neurotypical people, the behavior of the former should not be assessed
in terms of the norms and standards of the latter. The following
argument is compatible with and can be interpreted to support a version
of that position.
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how the difficulties affect the moral weight to be given
to the good and bad motives of offending in sentencing
offenders with ASC.2

I start by explicating the main points of departure of
the endeavor. After that I assess the moral significance
of the good and bad motives of offenders with ASC in
view of four cases and a comparison with how we
commonly treat people who are not as able to under-
stand and react to the mental states of others as
neurotypical adults. The assessment leads me to propose
that considerations pertaining to what has been called
the primary orientation of morality provide grounds for
deeming the good motives of offenders with ASC as
morally significant as those of otherwise similar
neurotypical offenders and the bad motives of offenders
with ASC as less morally significant than those of
otherwise similar neurotypical offenders. After consid-
ering three possible objections to it, I conclude by brief-
ly elucidating the purported import of the proposal.

Starting Points

ASC is a relatively novel, neurodevelopmental medical
category. It refers to difficulties with executive function,
information processing, and theory of mind, typically
seen to have a strong hereditary basis. The central man-
ifestations of the difficulties are restricted interests, re-
petitive behaviors, and problems with social interaction
and communication.3 The symptoms generally emerge
during the first two years of life and can appear in
different ways and to varying degrees during a person’s
lifespan. People with the most challenging forms of
ASC are incapable of living and functioning on their
own whereas persons at the other end of the Autism
spectrum can sometimes be indistinguishable from
neurotypical people in everyday life.4 ASC is estimated
to be found in 1% to 2% of the population in high-

income countries, about the rest of the world data is
lacking (see e.g. [3, 9–14]).

Difficulties with executive function, information pro-
cessing, and theory of mind can assumedly all play a
role in offending. Difficulties with impulse control, for
instance, can lead to violence (see e.g. [3, 4, 15, 16]).5

However, the as yet nascent research on the relationship
between ASC and offending has mostly focused on
theory of mind. In this context, theory of mind refers
to the ability to understand that others have beliefs,
desires, intentions, and perspectives of their own.
Resulting from complications within that area, people
with ASC are seen to have difficulties in comprehending
the mental states of others and, consequently, to lack
ability to have appropriate affective responses to others’
mental states. Grant et al. ([4], 69), for instance, write as
follows:

… individuals with ASC present deficits in cog-
nitive empathy [the capacity to understand others’
feelings, including the ability to take another’s
perspective] and complex moral reasoning, both
of which are likely due to challenges with theory
of mind. By having deficits in cognitive empathy,
individuals with ASC have difficulty determining
another’s mental state ….6

The difficulties need not necessarily mean that a
person with ASC cannot care for others (see e.g. [21,
22]), but that a person with ASC is, at least, likely to
express her possible care for others in ways that are seen
as inadequate or misguided by the standards of conduct
commonly employed.

In one view, adherence to moral rules – rules such as
do not kill, do not lie, etc. – suffices for being moral (see
e.g. [23]). However, although, say, robots can, in a

2 For discussion on the relationship between ASC and liability, see e.g.
Grant et al. [4] and Richman and Bidshahri [7].
3 While criteria for identifying ASC have been established based on the
behavioral factors, the precise cognitive and affective basis of ASC is
still under exploration.
4 Persons at the last mentioned end of the spectrum are seen to differ
from persons with Asperger’s Syndrome in terms of age of onset,
language development, and cognitive function. Accordingly,
Asperger’s Syndrome is sometimes treated as a medical category
distinct fromAutism. Yet, the difficulties in understanding and reacting
to themental states of others involved in “high-functioning autism” and
Asperger’s Syndrome are similar enough to each other for the condi-
tions to be treated together here (see also e.g. [8], 167).

5 Yet in view of the pertinent studies conducted so far, people with
ASC are not disproportionately overrepresented in the criminal justice
system (see e.g. [1, 5]). Determining the actual prevalence of ASC in
the criminal justice system is, however, commonly seen to presuppose
further research (see e.g. [5, 15, 17–19]).
6 As suggested, the precise nature of ASC remains somewhat contro-
versial and, accordingly, the above-described understanding of the
condition is not universally accepted. For instance, it has been pro-
posed that the problems with understanding and reacting to the mental
states of others rather relate to alexithymia – a condition defined by
problems in understanding and identifying one’s own emotions – than
to ASC [20]. Yet, as the above-described conception of ASC remains
the current standard view, I here focus on it. Insofar as, say, the
alternative position just mentioned is correct, what I say below applies
rather to alexithymia than to ASC.
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sense, adhere to moral rules, few people think that
robots are (full-blown) moral agents.7 Instead, (full-
blown) moral agency is commonly considered to pre-
suppose ability to understand the mental states of others
and to have what are considered as adequate affective
responses to those mental states. For example, consider
that Alan judges that it would be morally wrong to treat
Betty cruelly. A, if not the, central wrong-making char-
acteristic of cruel behavior arguably is how such behav-
ior feels from the viewpoint of those subjected to it.
Accordingly, that Alan is able to make the moral judg-
ment presupposes that he understands that Betty has
beliefs, desires, intentions, and perspectives of her
own, that there is something that it feels like to her to
be treated cruelly, and that being treated in such manner
is something that Betty most probably would not want
to undergo.8

Of course, law and morality are not totally coexten-
sive. Things that may be morally unproblematic – say,
not carrying an identification card – can be illegal and
things commonly deemed morally problematic – say,
breaking a promise to a friend – can be legal. Yet, a, if
not the, central function of criminal law is to protect
people from what are generally considered as morally
wrong actions and, not unrelatedly, to issue what are
seen as morally justifiable punishments to those who
commit such actions.9 The moral justifiability of
punishing an offender, in its turn, plausibly depends on
the degree to which she was able to account for the
morally relevant aspects of her behavior. Accordingly,
as proposed, the difficulties with understanding and
reacting to the mental states of others people with
ASC have can credibly be significant in ways that the
criminal justice system should acknowledge (see also

e.g. [4, 34, 35]; and below). As ASC is a spectrum
disorder, the extent to which offenders with ASC have
such difficulties can vary.10 Yet, as the difficulties are
nevertheless commonly deemed to constitute a central
characteristic of ASC in general, focusing on them here
is, I take it, warranted.

While offenders with the most challenging forms of
ASC can lack liability, offenders with milder ASC can
be liable for their offences (see e.g. [2, 4, 36, 37]). At the
sentencing stage, besides acknowledging the nature of a
person’s offense and the range of possible punishments
for it, representatives of the criminal justice system
account for mitigating and aggravating factors. This
includes considering such things as whether the offender
was coerced, manipulated, or provoked to commit the
offence in question, whether he has history of previous
offending, whether the offender suffers from a mental
condition that affected his conduct, and what the of-
fender’s motive was. As most jurisdictions have multi-
ple punishment objectives – including deterrence, reha-
bilitation, incapacitation, and retribution, − the list of
potential mitigating and aggravating factors is long (see
e.g. [38–41]).

Difficulties with understanding and reacting to the
mental states of others do not appear relevant in con-
nection with all mitigating and aggravating factors.
Consider, for instance, the question whether the offence
a person committed caused less physical harm than
similar offenses in general. Yet the difficulties seem
highly relevant in connection with assessing an of-
fender’s motive. As regards to the significance of mo-
tives of offending for criminal law, Husak [40], for
instance, writes as follows:

Suppose James is a greedy son who kills his
elderly father for his inheritance and John is a
loving son who kills his elderly father because
he is wracked with pain from an incurable disease.
As is well known, states do not openly allow non-
voluntary euthanasia. Thus it may be hard to ap-
preciate how positive law could make the different
motives of James and John relevant to their re-
spective liability. Yet the failure to do so would

7 In a similar vein, it has been argued that psychopaths, although able
to understand how others feel, are not fully morally responsible be-
cause they are unable to have appropriate affective reactions to how
their behavior influences others (see e.g. [24, 25]). Needless to say, the
above remarks are not meant to imply that psychopaths or people with
ASC are robots.
8 For discussion and defense of the view see e.g. Aaltola [26],
Kauppinen [27], Morris [28], Persson and Savulescu [29], Schramme
[30], Shoemaker [8], and also “The Moral Weight of the Motives of
Offenders with ASC” section below.
9 Some authors maintain that, although criminal wrongdoing can pro-
vide reason to, say, detain offenders, offenders do not deserve to be
punished (see e.g. [31–33]). However, as yet at least, the view that
offenders can deserve to be punished for their crimes remains more
prevalent. It is also not quite clear how different the ways of treating
offenders the revisionist views entail, such as detainment, would be
from current criminal punishments. In any case, the considerations
presented below can be of relevance for the revisionist views too.

10 It has also been proposed that by using “taught social norms along
with cognitive strategies” some people with ASC can overcome (at
least some of) the difficulties they have with understanding and
reacting to the mental states of others ([4], 69; see also [23]; cf. [8],
169).
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amount to a massive injustice. Even those com-
mentators who contend that non-voluntary eutha-
nasia should remain illegal cannot believe that
John should be treated like James, a murderer
who kills from a selfish rather than a benevolent
motive.

In line with the view expressed in this quotation, I
now assume that in determining how it treats offenders
the criminal justice system should – as criminal justice
systems apparently already typically aim to do – duly
account for their motives for offending.11 Here an of-
fender’s motive refers to his reasons for committing an
offence. I take it that how good/bad a person’s motive
for behaving in a particular way is depends on the
weight of the moral requirements applying to the behav-
ior and the degree to which the person knowingly ad-
heres to/violates them. That the unbearable suffering of
a gravely ill person ought to be alleviated is a weighty
moral requirement. Insofar as John’s killing his father is
based on John’s knowingly adhering to the requirement,
John’s motive for the deed is good. That innocent people
should not be killed (for financial gain) is a fundamental
moral requirement. To the extent that James’s killing his
father is based on James’s knowingly violating the re-
quirement, James’s motive for the deed is bad.

Besides on the factors just mentioned, the signifi-
cance that good and bad motives of offending should
have in sentencing can also depend on the objectives of
punishment adopted and the further particulars of con-
crete cases. For instance, a heavily retributivist jurisdic-
tion may assumedly weight good and bad motives of
offending differently than one more focused on deter-
rence. And, say, James’s motive could be deemed even
worse if by killing his father he would inherit, not a
fortune, but only a small amount of money. Consequent-
ly, I here refrain from trying to formulate a general
rationale for determining the significance of good and
bad motives of offending in sentencing. Instead, below I
merely assume that any plausible rationale should ac-
count for the weight of the moral requirements applying

to the behavior in question and the extent to which the
offender knowingly adhered to/violated the require-
ments. Finally, while the criteria being employed in
determining the moral significance of the good and
bad motives of offenders likely focus on neurotypical
offenders, the criteria can, I take it, be used as a starting
point in determining the moral weight of the good and
bad motives of offenders with ASC in the way that will
be done below. With these preliminaries, I turn to
assessing how ASC affects the moral weight to be given
to the good and bad motives of offending in sentencing
offenders with ASC.

The Moral Weight of the Motives of Offenders
with ASC

Consider the following four cases:

Neurotypical offender, mercy killing: Alan is se-
verely ill and suffering unbearably. To alleviate his
suffering, Alan’s daughter Betty, a neurotypical
person, kills Alan.
ASC offender, mercy killing: Chloe is severely ill
and suffering unbearably. To alleviate her suffer-
ing, Chloe’s son David, a person with ASC, kills
Chloe.
Neurotypical offender, killing-for-money: To get
Emma’s money, her son Frank, a neurotypical
person, kills Emma.
ASC offender, killing-for-money: To get George’s
money, his daughter Hannah, a person with ASC,
kills George.

I now assume that Betty, David, Frank, and Hannah
all met the pertinent threshold for liability. However, due
to his ASC, David could not understand Chloe’s mental
states to the same extent as Betty understood those of
Alan. David’s understanding of Chloe’s predicament –
how it felt for Chloe to suffer in the way that she did,
how significant alleviating Chloe’s distress was for her,
etc. – was thus markedly lesser than Betty’s understand-
ing of Alan’s predicament. Given that David could not
appreciate the morally relevant features of Chloe’s situ-
ation to as high a degree as Betty appreciated the mor-
ally relevant features of Alan’s predicament, David
could not knowingly adhere to the moral requirement
that the unbearable suffering of a gravely ill person

11 Besides Husak, in the literature on legal punishment proponents of
the view include Clough [42], Hessick [38], and Lincoln [43], to
mention just a few examples. Even the critics of deeming motive
relevant to criminal law typically qualify their position. According to
Kaufman [44], for instance, “[t]he orthodox doctrine [that motive is
irrelevant to criminal law] holds only that a court should not take a
defendant’s motive into account where the legislature (or common law)
has not directed it to do so.” Kaufman also allows that motive is
relevant to sentencing and points out that some offences – hate crimes,
for example – are defined in terms of motives.
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ought to be alleviated to the same extent as Betty ad-
hered to it. For that reason, David’s motive for killing
Chloe meets the above-characterized criteria of a good
motive to a lesser degree than Betty’s motive for killing
Alan. Correspondingly, because of her ASC, Hannah’s
motive for killing George meets the above criteria of a
bad motive to a lesser degree than Frank’s motive for
killing Emma.12

In view of the differences just explained, it would
appear to be warranted for the criminal justice system to
give the good and bad motives of offenders with ASC
less moral weight than those of otherwise similar
neurotypical offenders. When David’s motive would
be given less moral weight than Betty’s, the criminal
justice system would apparently focus on the exact deed
that David performed, that is, killed Chloe with a par-
ticular degree of good motivation. And when Hannah’s
motive would be given less moral weight than Frank’s,
the criminal justice system would apparently focus on
the exact deed that Hannah performed, that is, killed
George with a particular degree of bad motivation.
However, conceiving of the moral weight of the motives
of offenders with ASC in the just proposed way would
not appear to cohere with how we commonly treat
persons who are not as able to understand and to react
to the mental states of others as neurotypical adults are.
Consider that, say, a young child behaves kindly. Given
that children acquire a theory of mind at around four
years of age,13 the child is less able to appreciate the
morally relevant aspects of her behavior than a
neurotypical adult is. Yet the child is not responsible
for lacking the mental abilities of a neurotypical adult
(see also e.g. [46]) and may have behaved as skillfully as
a person with her mental abilities can. Accordingly, our
willingness to praise the young child need not be lesser
than our willingness to praise an otherwise similar
neurotypical adult. Given that the child has lesser abil-
ities than the adult, perhaps we would praise the kindly
behaving child even more than the kindly behaving
adult? Although offenders with ASC are importantly
different from children (see e.g. [4], 69), the case of
the kindly behaving child could be seen to suggest

grounds for questioning the view that the good and
bad motives of offenders with ASC should be consid-
ered less morally weighty than those of otherwise sim-
ilar neurotypical offenders. Below I both explicate those
grounds in more detail and assess their plausibility.

Offenders with ASC Are Not Responsible for their
Having the Condition

As the young child is not responsible for lacking the
mental abilities of a neurotypical adult, David and
Hannah are not responsible for their having ASC. In
view of this, and given that the criminal justice system
would consider Betty’s good motive as a reason for
treating her more leniently than it treats Frank, not
counting David’s good motive as morally significant
as Betty’s would appear to amount to unjustly punishing
David for having ASC. Correspondingly, given that the
criminal justice system would consider Frank’s bad
motive as a reason for treating her harder than Betty,
deeming Hannah’s bad motive less morally significant
than Frank’s would seem to amount to unjustly reward-
ing Hannah for having ASC. Hence, on the face of it, the
case of the kindly behaving child would appear to
suggest that the motives of offenders with ASC should
be considered as morally weighty as those of corre-
sponding neurotypical offenders.

However, our aim in praising the kindly behaving
child is plausibly something like communicating to her
our approval of the kind of behavior she engaged in and
cultivating in her the disposition to behave in similar
ways in the future. For that reason, when we praise the
child, our attention arguably lies more on the compas-
sionate disposition than on the exact deed she per-
formed. But in connection with sentencing offenders,
the focus is apparently more on punishing offenders for
precisely those wrongs they committed.14 Accordingly,
if Betty had accounted for the morally relevant features
of Alan’s predicament to the same extent into which
David accounted for the morally relevant features of
Chloe’s situation, the criminal justice system arguably

12 I recognize that the comparisons between these cases 1–4 put
forward here can sometimes be arduous to follow. Yet, as I also believe
that presenting the comparisons is the most straightforward way of
making the point I am trying to make, I must now beg the reader’s
patience.
13 Yet, depending on genetic and social factors (see e.g. [45]), there can
be differences between individuals in this respect.

14 Punishing an offender can, of course, also involve communicating
to him the censure he is seen to deserve for his crime and cultivating in
him the disposition to behave in dissimilar ways in the future (see e.g.
[47]). Yet, the censure communicated and the attempts to reform an
offender’s character engaged by the criminal justice system should
arguably be strictly proportional to the seriousness of his offence.
Punishment also typically involves other goals besides censure and
character reform, goals such as deterrence and incapacitation.
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should not treat Betty as leniently as it should in the
original version of the case of Alan and Betty
(Neurotypical offender, mercy killing). Hence, that Da-
vid would not be treated as leniently as Betty in the
original version of the case of Alan and Betty need not
be based on David’s having ASC.

Correspondingly, if Frank had accounted for the
morally relevant aspects of what he did to Emma to
the same extent into which Hannah accounted for the
morally relevant features of what she did to George, the
criminal justice system arguably should not treat Frank
as harshly as it should in the original version of the case
of Emma and Frank (Neurotypical offender, killing-for-
money).15 Hence, that Hannah would be treated more
leniently than Frank in the original version of the case of
Emma and Frank need not be based on Hannah’s having
ASC. Giving the motives of the offenders with ASC less
moral weight than those of the otherwise similar
neurotypical offenders would thus not amount to
punishing or rewarding the offenders with ASC for
having the condition. In view of this, even though David
and Hannah are not more responsible for having ASC
than the child is responsible for lacking the mental
abilities of a neurotypical adult,16 the case of the kindly
behaving child does not show that the motives of of-
fenders with ASC ought to be treated like those of
otherwise similar neurotypical offenders.

Offenders’Motives Should BeWeighed in View of their
Capacities

That our willingness to praise the kindly behaving child
need not be lesser than our willingness to praise an
otherwise similar neurotypical adult might still be taken
to be important here. For it suggests that a central thing
in assessing the moral significance of a person’s motive
is the extent to which her adoption of it employs her
mental capacities. In this view, assuming that David’s
adoption of his good motive involved his accounting for
the morally relevant aspects of Chloe’s predicament to

the best of his ability, David’s motive should be consid-
ered as morally weighty as Betty’s. Correspondingly,
assuming that Hannah’s adoption of her bad motive
involved her accounting for the morally relevant fea-
tures of what she did to George to the extent that she was
able, Hannah’s motive should be considered as morally
weighty as Frank’s.17

However, consider the case of another young child.
Unlike the benevolent one above, this child behaves
quite malevolently. He, say, severely injures another
person. When a neurotypical adult acts in the same
way, she is severely blamed and faces imprisonment.
Yet we commonly do not think that the malevolently
behaving child should be treated as harshly as the oth-
erwise similar neurotypical adult should. Even if the
child’s adoption of his bad motive fully employed his
pertinent mental capacities, his malevolence is typically
not considered, or at least arguably ought not to be
deemed, as morally serious as that of an otherwise
similar neurotypical adult (see also e.g. [49]). Similarly,
even if Hannah’s adoption of his bad motive fully
employed her pertinent mental capacities that would
not appear to warrant punishing her as harshly as Frank.
Again, the case of the kindly behaving child fails to
show that the motives of offenders with ASC should be
considered as morally weighty as those of otherwise
similar neurotypical offenders.

Morality Is Primarily about Benefiting and Avoiding
to Harm People

The above considerations notwithstanding, the case of
the kindly behaving child still appears relevant here. For
contrasting the case with that of her malevolent age-
mate reminds of an asymmetry moral considerations are
commonly seen to involve. Vilhauer’s [50], for instance,
describes the asymmetry as follows:

Justice demands that arguments for harming peo-
ple be held to a higher standard than arguments for
refraining from harming them or benefiting them.
All philosophers should acknowledge that this
asymmetry exists, though disagreement is to be
expected when it comes to giving a detailed

15 In determining an offender’s culpability, it is common to distinguish
between purposed, knowing, reckless, and negligent wrongdoing and
treat purposed the most and negligent the least culpable of these (see
e.g. [48]). This supports the view that the extent to which an offender
accounted for the morally relevant aspects of her deed can affect how
severely she is to be treated by the criminal justice system.
16 Although ASC is a hereditary condition, given that there are treat-
ments that can help people with ASC to cope with their symptoms, an
offender with ASC may sometimes be liable for failing to acquire
adequate treatment for her condition.

17 I now assume that both Betty and Frank fully employed their
pertinent mental capacities in adopting their motives for the offences
they performed.
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explanation of why it exists. Everyone should
agree that, in one sense or another, the primary
orientation of morality is to give people reasons to
benefit and avoid harming other people. If this is
right, then arguments for harming people oppose
the orientation of morality (in at least a prima facie
way), while arguments for benefiting people align
with it.

As Vilhauer suggests in the above quotation, that
harming other people opposes “the primary orientation of
morality” does not mean that harming other people is
always all in all morally unwarranted.When people violate
important moral and legal restrictions, serving the primary
goal of morality can assumedly involve causing those
people some harm. Accordingly, as Betty, David, Frank,
and Hannah all illegally killed another person, that the
criminal justice system consequently causes them some
harm is, I now take it, justifiable. Yet, deeming David’s
good motive less morally weighty than Betty’s would
apparently harm David more than treating his motive as
morally weighty as hers. For in the former case David
would assumedly be treated harder than he would were his
motive considered as morally weighty as Betty’s. And
deeming Hannah’s bad motive as morally weighty as
Frank’s would apparently harmHannahmore than treating
her motive less morally weighty than his. For in the former
case Hannah would assumedly be treated harder than she
would were her motive considered less morally weighty
than Frank’s. Hence, “the primary orientation of morality”
supports the view that the motives of offenders with ASC
should have less moral weight than those of otherwise
similar neurotypical offenders in Hannah’s case, but devi-
ates from it in David’s case.18

As David did not account for the morally relevant
features of Chloe’s predicament to the degree that Betty
accounted for the morally relevant features of Alan’s

predicament, treating David’s good motive as morally
significant as Betty’s would amount to treating dissim-
ilar cases similarly. In some views at least, this would be
morally problematic. Yet treating David’s motive as
morally significant as Betty’s would apparently not
harm Betty as much as treating David’s motive less
morally significant than Betty’s would harm David.
From Betty’s viewpoint, treating David’s motive as
morally significant as hers would just mean that David
would be treated as leniently as she. But, as said, giving
David’s motive less moral weight than Betty’s would
assumedly mean that David would be treated harder
than he would were his motive considered as morally
weighty as Betty’s motive. Given that treating dissimilar
cases dissimilarly would here conflict more with “the
primary orientation of morality,” treating the good mo-
tives of Betty and David as equally morally weighty
would appear to be the preferable option, even if treating
dissimilar cases similarly were considered pro tanto
morally problematic. Accordingly, focusing on “the pri-
mary orientation of morality” suggests that the good
motives of offenders with ASC should be deemed as
morally weighty as those of otherwise similar
neurotypical offenders and the bad motives of offenders
with ASC as less morally weighty than those of other-
wise similar neurotypical offenders.19

Possible Objections

Yet things could evidently be deemed more complicated
than the above considerations suggest. Below I turn to
some possible objections.20

18 An anonymous reviewer proposed that as not giving Betty’s good
motive more moral weight than David’s and not deeming Frank’s bad
motive of equal weight with Hannah’s would result in treating the
neurotypical offenders harder than they would otherwise be treated, we
could here get a different conclusion just by looking at things from the
perspectives of the neurotypical offenders. The proposal could be
relevant to reassessing the criteria being used in determining the moral
weight of the good and bad motives of Betty and Frank. Determining
what kind of import it would have in the connection would presuppose
weighing it with such considerations as the particular kind of punish-
ment objectives adopted (see “Starting Points” section above). As the
reassessment does not appear directly relevant to examining, as I have
done above, whether the good and bad motives of offenders with ASC
ought to be given less moral weight than those of neurotypical of-
fenders are being given, I now put the task aside.

19 Wolf [51] maintains that being unable to act morally compromises
moral blameworthiness whereas being unable to act immorally is
compatible with moral praiseworthiness. Yet Wolf’s argument refers
to persons who are kind enough to be unable to hurt a fly or so honest
that they cannot tell a lie. David’s case differs from such cases in that
his ASC does not make him unable to behave morally wrongly.
20 An anonymous reviewer proposed that the most intuitive argument
for treating an offender with ASC leniently would be to consider the
difficulties the offender has with appreciating the morally relevant
features of his behavior as warranting lower moral expectations in his
case. Therefore, the argument proceeds, the moral shortages of an
offender with ASC ought to be mitigated by giving the offender’s good
motive possibly even more moral weight than that of an otherwise
similar neurotypical offender. However, the argument would appear to
lack an adequate account of what would warrant giving the ASC
offender’s good motive the kind of moral significance proposed.
Hence, the argument should apparently be complemented with some
such considerations as those related to “the primary orientation of
morality” above, at least.
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Harm Can be Defined as Absence of Benefit and Vice
Versa

When a person has a moral duty to benefit another – as,
say, a parent of a young child has, − his failure to meet
the duty can count as harming the other person in
question. Correspondingly, when a person has a moral
duty to cause some harm to another – as, say, a repre-
sentative of the criminal justice system responsible for
punishing an offender can assumedly have, − her failure
to meet the duty may count as benefiting the other
person in question. In view of this, someone might
now argue that the above conception of the asymmetry
of morality is incoherent. If harms can be about benefits
and benefits about harms, the criticism could continue,
harming and benefiting cannot be morally asymmetrical
in the above-presupposed way. Hence, the conclusion of
the critic could be, the argument of this article is
implausible.

However, here it is important to distinguish between
defining harm and benefit, on one hand, and justifying
harming and benefiting, on the other. Even when benefit
is defined as deprivation of harm, benefiting a person
can nevertheless be seen to accord with the primary
orientation of morality. Correspondingly, even when
harm is defined as deprivation of benefit, harming a
person can nevertheless be seen to oppose the primary
orientation of morality. It is still coherent to maintain
that “[j]ustice demands that arguments for harming peo-
ple be held to a higher standard than arguments for
refraining from harming them or benefiting them”
([50], 774). Accordingly, the conception of the asym-
metry of moral considerations the argument of this
article presupposes is not incoherent in the way this
possible objection suggests.

The Argument Implies that all Motives for Mercy
Killing Should Be Considered EquallyMorallyWeighty

Consider one more case, that Ida and James. The case is
otherwise similar to that of Alan and Betty
(Neurotypical offender, mercy killing), except that the
offender, James, accounted for the morally relevant
aspects of Ida’s predicament to the same degree as
David accounted for the morally relevant features of
Chloe’s situation (ASC offender, mercy killing). A critic
could now maintain that the above argument entails that
James’s motive should be given the same moral weight
as Betty’s. After all, deeming James’s motive less

morally weighty than Betty’s would appear to be as
harmful to James as treatingDavid’s motive less morally
weighty than Betty’s would be to David. Given that this
line of thinking applies to mercy killing in general, the
critic could continue, the argument of this article implies
that all motives for mercy killing should be considered
equally morally weighty. As one mercy killer can, how-
ever, account for the morally significant aspects of her
victim’s predicament to a significantly lesser degree
than another, the critic could conclude, the argument is
implausible.

Yet, as a neurotypical adult, James had the abil-
ity to appreciate fully the morally relevant aspects
of Ida’s predicament. Hence, it can be justifiably
maintained that James is liable for failing to ac-
count for them. But, as explained, due to his ASC,
David lacked the ability to appreciate fully the
morally relevant aspects of Chloe’s predicament.
Hence, it cannot be justifiably maintained that Da-
vid is liable for failing to account for them. As the
primary orientation of morality is not to be follow-
ed in abstract of the morally relevant features of the
cases, James’s motive can justifiably be considered
less morally weighty than Betty’s. So, giving the
good motives of Betty and James the same moral
weight would apparently be, at least, significantly
less justifiable – or, say, markedly farther from a
reflective equilibrium (see e.g. [52, 53]) – than
giving the good motives of Betty and David the
same moral weight (see also note 18 above).
Hence, contrary to what this possible objection
suggests, the argument of this article does not entail
that the motives of all mercy killers should be
considered equally morally weighty.21

The Considerations Are of Marginal Interest at Best

Although some offences may be more common among
those performed by people with ASC than other of-
fences, mercy killing or killing people for inheritance

21 An anonymous reviewer proposed that this conclusion appears
incompatible with giving the good motives of Betty and David the
same moral weight despite the fact that weighing their motives so
would amount to treating dissimilar cases similarly. However, as
explained, giving the good motives of Betty and James the same moral
weight would ignore that, unlike David, James can be held liable for
failing fully to appreciate the morally relevant aspects of his behavior.
So, giving the good motives of Betty and James the samemoral weight
would apparently be, at least, significantly less justifiable than giving
the good motives of Betty and David the same moral weight.
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may not be among the most common offences of of-
fenders with ASC.22 Accordingly, a critic could also
argue that the above considerations are not relevant to
sentencing offenders with ASC in general. Moreover, as
proposed above, the good and bad motives of offending
are not the only mitigating and aggravating factors in
sentencing. Hence, the conclusion of the critic could be
that the main argument of this article is of quite marginal
interest at best.

However, even if cases like those of David and
Hannah were rare that would apparently not make
such cases morally or legally unimportant. As kill-
ing is normally severely punished and people with
ASC have difficulties with social interaction that
can lessen their ability to defend themselves in
court (see e.g. [1, 2]), such cases would also
appear to merit special attention. Moreover, the
above considerations focus on comparing the ex-
tents to which offenders with ASC and otherwise
similar neurotypical offenders are able to account
for the morally relevant features of their actions.
The comparison involves no essential reference to
mercy killing or killing for inheritance. According-
ly, the considerations apply in connection with the
good and bad motives of other offences besides
those focused on above.

Finally, in addition to good and bad motives of
offending, the considerations presented above are also
relevant in the cases of other mitigating and aggravating
factors that presuppose that an offender understands and
is able to react to the mental states of his victim, such as
in assessing whether an offender acted with especial
cruelty. In the cases of aggravating factors of that kind,
the considerations suggest that, to the degree that an
offender with ASC was unable to understand and react
to the morally relevant features of his criminal action to
the same extent as a corresponding neurotypical offend-
er, the former should be treated more leniently than the
latter. In the cases of mitigating factors of that kind, the
considerations suggest that an offender with ASC
should be treated like an otherwise similar neurotypical
offender. Hence, the argument of this article need not be
of that marginal interest only.

Conclusion

In this article, I have considered how the difficulties
people with ASC have with understanding and reacting
to the mental states of others should figure in morally
weighting the good and bad motives of offending in
sentencing offenders with ASC. I proposed that consid-
erations pertaining to what has been called the primary
orientation of morality – that morality is centrally about
benefiting and avoiding to harm people – suggest that
the good motives of offenders with ASC should be
treated like those of otherwise similar neurotypical of-
fenders whereas the bad motives of offenders with ASC
should be given less weight than those of otherwise
similar neurotypical offenders. This proposition has sig-
nificance in the cases of offenders relevantly similar to
those discussed above, at least. I also proposed that,
besides in connection with good and bad motives of
offending, the argument of this article is relevant in
assessing the moral weight to be given to other mitigat-
ing and aggravating sentencing factors that presuppose
that an offender understands and is able to react to the
mental states of others in what are commonly deemed as
appropriate ways.

I did not here consider such questions as, for instance,
how the criminal justice system should account for the
difficulties offenders with ASC can have with executive
function and information processing and to what extent
offenders with ASC react to punishments in the same
way as neurotypical offenders do. So, the considerations
presented above amount only to a small step towards
determining how the criminal justice system should treat
offenders with ASC. Yet the considerations might at
least inspire some more discussion on a topic that ap-
parently deserves more attention than it has received so
far.
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