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Abstract

The rise of globally-oriented state ownership has emerged as a crucial issue across political, economic, and legal planes during the past decade. Contrary to the traditional approach where state ownership is viewed primarily through trade law, antitrust law, and corporate law, this article discusses the proliferating state shareholder power in relation to international human rights law. In particular, the article interrogates three recent U.N. human rights governance instruments by using narratives that highlight perils, potential, and specialty of state ownership in the emerging business and human rights agenda. It is argued that the U.N. instruments realize the changes in the architecture of globalized state ownership, portray it as a regulatory space, and seek to utilize this space by recalibrating states’ private shareholder identities with public ends. At the same time, however, the nascent human rights-based regulation of state ownership exposes a deeper market contingency underpinning the techniques of contemporary human rights governance.

Introduction: State Ownership and Human Rights

The rise of globally-oriented state ownership has emerged as a crucial issue across political, economic, and legal planes during the past decade. Marked by examples as diverse as the Chinese “Going Out” strategy,
 the rise of sovereign wealth funds (SWFs) in the emerging economies,
 and the bailouts in the United States and in the Eurozone,
 state ownership is increasingly understood as a vital tool in contemporary economic governance. As a natural response to the proliferating state shareholder power, a complex regulatory web encompassing trade law, investment law, corporate law, and antitrust law has developed. Historically, human rights law has mostly been absent from the regulatory palette curtailing the state shareholder power. However, as state ownership goes global, be it through foreign direct investment (FDI) of a state-owned enterprise (SOE) or a portfolio investment by a SWF, it is increasingly exposed to the demands rising from the international human rights system. 

This article discusses state ownership as a space for human rights governance. As state ownership structures have become more international and more powerful, the market-driven legal underpinnings of the regulation of state ownership are increasingly augmented with human-rights-based regulatory rationales. Taking this insight as its starting point, the article reviews three recent U.N. human rights governance instruments: the United Nations Guiding Principles on Business and Human Rights, implementing the “Protect, Respect and Remedy” framework; the Committee of the Rights of the Child General Comment No. 16; and the U.N. Global Compact’s Human Rights and Business Dilemmas Forum’s treatment of SOEs. The article unfolds by interrogating three narratives that are used to couple state ownership with human rights across legal and policy discourses.
 These narratives, which I call the peril narrative, the potential narrative, and the specialty narrative, lay down key parameters for understanding state ownership as a site for human rights governance and help to bring the business and human rights enterprise into the context of the existing structures regulating state ownership. 

Ultimately, a detailed reading of the instruments suggests that the U.N. experience with state ownership takes a functional, market-oriented form that shares many core positions, policy prescriptions, and regulatory interventions developed in the course of privatization. Nevertheless, by defining modern state ownership policies on their own terms, the U.N. human rights system attempts to reclaim globalized and financialized markets as a regulatory space in the pursuit of economic justice. As such, the lessons of state ownership reveal an attempt by the U.N. human rights system to assume a more central role in the future of economic governance. Further, as the U.N. experience builds, by and large, on traditional distinctions between public and private identities in state ownership policies, it suggests a vision where the regulatory subjectivity of the state operates primarily by imprinting public ends onto private governance arrangements. Therefore, the treatment of state ownership also exposes a deeper market contingency underpinning the techniques of contemporary human rights governance. 

Part I gives a brief account of the new rise of state ownership. Part II introduces three narratives connecting state ownership and human rights. Part III uses this narrative typology to interrogate three contemporary U.N. human rights governance instruments. The Conclusion discusses the lessons of connecting state ownership with human rights.

I.  The Reinvention of State Ownership

This section describes the rise of new modes of state ownership. It illustrates the strengthened position that state shareholders have assumed in the global economy and the new institutional variations of state ownership—often discussed with reference to state capitalism. These changes are then briefly contrasted with the existing regulatory responses aimed to manage the relationship between state shareholders and investee companies. This section then suggests that the rise of state ownership provides a discursive space for revisiting the underpinnings of the current regulatory structure and the overall conception of state shareholder power in the global economy, particularly when viewed from the perspective of human rights.

A.  The New Rise of State Ownership 

For the past four decades, most policy and regulatory interventions targeting state ownership have operated under a paradigm defined by liberalization and privatization. Grounded in the critiques mounted against state ownership since the 1970s, the “common sense” approach has remained suspicious of states intervening heavily in the economy both as regulators and direct shareholders.
 These policies have emphasized a variety of faults inherent in state ownership, such as efficiency losses traceable to weak internal governance and dominant market positions.
 As a remedy, the dominant regulatory architecture has emphasized the separation of a state’s regulatory function and its shareholder function.

At least since the global financial crisis started to unfold in 2008, however, the realities and implications of state ownership have been discussed in a new, more careful register.
 Following the worldwide bailouts of key financial companies and the capital injected into the world economy by SWFs,
 heavy-handed state intervention was, at least for the moment, suddenly a legitimate course of economic policy. Ranging from SWFs effectively rescuing the Western banking system with stock purchases and recapitalizations surpassing $90 billion between July 2005 and October 2008 to the nationalizations of financial powerhouses on both sides of the Atlantic,
 the interventions did not, however, materialize out of thin air. Instead, the rescue measures were indicative of a much more constitutive change in the global economy: the new rise of state ownership—often discussed with direct reference to emergent state capitalism.
 

Led by strong emerging economies, but also followed by other governments regardless of developmental status or their location on the North-South or the East-West axis, state capitalism has seen states assuming strong shareholder positions in companies operating globally. According to recent statistics, nearly 20 percent of the world’s top 100 and over 10 percent of the top 2,000 publicly traded multinational corporations (MNCs) are partially state-owned.
 Their combined FDI amounts to roughly 11 percent of the global FDI flows, and they command more than $2 trillion in foreign assets.
 Organizationally, revitalized international state ownership is mostly channeled through streamlined multinational SOEs, often known as “national champions.”
 However, the institutional structures sustaining modern state ownership are more varied. SWFs, for example, have emerged as an important minority shareholder group, with their assets growing faster than those 
of any other institutional investors. Recent estimates suggest that up to 25 percent of listed European companies have SWF shareholders.
 Further, the scope and geography of SWF investments are growing, as new areas, such as sub-Saharan Africa, and new industry sectors are targeted by sovereign investment.
 Finally, as an illustrative example of the overall rise of state ownership, over the period of 2001–2012, governments around the world acquired more assets through stock purchases than they sold through privatizations and direct sales.
 In sum, by bolstering their shareholder positions, states have strengthened their control over various economic actors.
 Fifteen years ago, state-owned entities were absent from the lists ranking the world’s top firms. Now, they dominate the Forbes listings.

B.  State Ownership in Context

Naturally, there is nothing new in states intervening in the economy, either as regulators or as market participants.
 On the contrary, the interplay between private and public ownership on the domestic level, or between protectionism and free trade on the international level, constitutes a significant part of modern politics and international relations.
 As much of the contemporary discussion has opted for the lens of “state capitalism,” the following account also positions state ownership in the framework of three generations, or waves, of state capitalism.

The first wave of state capitalism, between the mid-nineteenth century and the 1920s, was characterized by trade protectionism and the development of the domestic industry by tariffs and supported by the establishment of various infrastructures such as central banks.
 By contrast, the second wave, following the Great Depression and the Second World War, introduced many facets that continue to dominate the discourse on state ownership today.
 In this phase, which also spanned the socialist experience and the emergence of the East Asian developmental states, governments often nationalized national infrastructure and strategically important companies but also extended their reach beyond public services by assuming entrepreneurial roles in various manufacturing and services sectors.
 Further, domestic companies were sheltered from competition, and different units of government actively managed business activities. In sum, this model emphasized the inherent potential of patient state capital in correcting market failures and spurring development for the benefit of the domestic economy.
 

The central tenet of the current, third wave of state capitalism, on the other hand, is the variety of formal and informal cooperative relationships between various public authorities and individual companies.
 Direct shareholder control over corporate entities is a natural facet of these cooperative relationships. While both the second and the third wave of state capitalism center on state ownership of firms, the forms and modes of ownership preferred in these eras differ considerably from each other. If a wholly-owned SOE, created “solely by state capital, managed by political appointees and chartered to serve the collective good”
 of a specific polity, was the hallmark of the second wave of state capitalism, the third wave is characterized by more varied organizational models. 

The organizational models of state ownership can also be broadly divided into three historical phases. These phases describe the state as an entrepreneur, as a majority investor, and as a minority investor.
 In the first phase, the state assumed the role of a service provider, in circumstances where the private sector was not able to provide a certain good, in the case of natural monopolies where capital markets were underdeveloped, or for reasons stemming from social policy.
 In the second phase, brought about by privatization, the prototypical SOEs of the earlier era were either sold or transformed into more independent public-private hybrids through listings and governance reforms.
 In the third phase, prevalent since the 1990s, states continue both to experiment with their flagship companies, the national champions, and retain or introduce minority equity positions in a range of former SOEs and wholly private companies through SWFs, holding companies, and development banks.

In sum, state ownership has both varied in scope and magnitude and evolved institutionally. Since the heyday of state ownership in the late 1960s and the early 1970s, SOEs have been reduced in number, following the capitalist and mixed economies embracing promarket reforms.
 Additionally, the prototypical SOEs with lagging governance systems mostly have been redesigned.
 Most importantly, states have relinquished their status as sole shareholders either through full privatization or through transforming SOEs into partially privatized firms by introducing private investors.
 This process has culminated in the rise of a new breed of multinational SOEs that focus more intently on the global arena. Coinciding with this development, new modes of sovereign investment through SWFs, holding companies, and development banks holding stakes in private firms also have emerged.
 Accordingly, state ownership has evolved into a complex, multifaceted phenomenon characterized by an array of distinct models pursued by governments around the globe.
 Further, the recent rise of state ownership affirms that state shareholders continue to command enormous economic power both domestically and internationally. 

C.  Regulation of State Ownership 

Law, whether national, regional, or international, has not remained indifferent to these changes. The internationalization of state ownership under the current wave of state capitalism, in particular, has prompted a variety of responses. Most visibly, many governments have been hesitant to allow for large-scale investment by foreign SOEs. In extreme cases, national FDI review mechanisms have been used to block suspicious investments by SOEs or SWFs.
 In a similar vein, merger control has been used to investigate the composition of large emerging market SOEs’ ownership structures on a regional level.
 At the international level, the proliferating state ownership has been tackled by trade,
 investment,
 and soft law regimes.
 Significantly, the treatment of state ownership occupied a central position in negotiations for the Trans-Pacific Partnership (TPP) treaty,
 culminating in a separate chapter in the final agreement.
 Likewise, the ongoing negotiations for the Transatlantic Trade and Investment Partnership (TTIP) treaty between the United States and the European Union are specifically intended to provide “a joint platform of rules which could be used in other agreements/forums to address concerns raised by the development of state capitalism.”

Various legal regimes share several common traits, as they utilize the regulatory rationales developed in the course of dismantling the heavy state ownership structures from the late 1970s onward. Most importantly, they attempt to mitigate the market distortions emanating from the “inefficient” and “political” interface between state shareholders and their investee corporations. The most extreme views have highlighted the end of the free market economy in the hands of state capitalists,
 but the dominant approach is usually deployed from the perspective of wholly-owned SOEs as being inefficient, trade-hindering, tariff-protected behemoths prone to political rent-seeking.
 Summarizing the fears shared by many, one recent commentator has emphasized that 

State Enterprise will hardly be independent from the state. The decision-making bodies will not be such because their decisions will presumably follow the directions of the state. The “directing mind and will” of the company will be, in essence, the government, who, more likely than not, will prioritize its own (political, electoral, etc.) interests over the company’s . . . . [T]he hallmarking features of independence, accountability and efficiency, which are supposed to be in on any ordinary company, are all compromised, if not neglected.

The picture becomes more nuanced, however, when the changes in the internationalizing scope and the institutional architecture of state ownership are taken into account. When an increasing number of states acquire equity stakes in foreign companies through SWFs or when redesigned, transnationally operating SOEs are involved in massive FDI projects beneficial to the host country’s economy, state ownership in general gathers greater acceptance and approval.
 To date, the most important legal technique used to espouse changes in the world economy has been to treat investment by various state-owned entities as if it were private commercial activity.
 As argued by China in recent proceedings at the World Trade Organization (WTO), the presumption in dealing with state ownership should be “that the SOEs . . . [are] private bodies.”
 The same argument is visible in corporate law and governance,
 antitrust law,
 and investment law,
 and it builds on the effect of a robust regulatory structure which has, since the 1970s, turned state-owned entities more efficient and independent through improved internal governance and external regulation. 

As a corollary, state shareholders have also purposely distanced themselves from the entrepreneurial and redistributive roles of state ownership.
 Instead, states often have assumed the role of a shareholder that, along with other private shareholders, exercises its influence over the company using its formal control rights in the course of market transactions.
 In particular, states often are encouraged to participate actively in the functioning of their investee companies in a shareholder capacity if influencing follows a transparent ownership policy. In the Santiago Principles, for example, this is reflected in Principle 21: “SWFs view shareholder ownership rights as a fundamental element of their equity investments’ value. If an SWF chooses to exercise its ownership rights, it should do so in a manner that is consistent with its investment policy and protects the financial value of its investments.”
 Similarly, the Organisation for Economic Co-operation and Development (OECD) Guidelines on Corporate Governance of State-Owned Enterprises emphasize that “the state should act as an informed and active owner.”
 

In sum, legal response to the new rise of state ownership has followed the precedent set by the privatization experience since the 1970s. Target states occasionally have been hesitant to let in SOEs’ FDI and SWF investments due to fears of conflation between public and private aims behind the actions of companies and their state shareholders. At the same time, SOEs’ home states have repeatedly emphasized a tight separation and independence of “their” SOEs from undue governmental influence. Instead, both the companies and their state shareholders are portrayed as operating through private market actor identities and mechanisms, such as shareholder power used within the limits set by national corporate law and international best practices. Consequently, the destabilization brought about by the rise of state ownership mostly has been contained through regulatory techniques developed in the course of privatization. 

D.  The Missing Link: United Nations and Human Rights?

Significantly, these most recent regulatory techniques seem to evade the core U.N. forums entirely. Historically, however, the United Nations has served as a key node in coming to terms with the effects of state ownership. Intense discourses on permanent sovereignty over natural resources and decolonization-era nationalizations, for example, usually included a strong state ownership component.
 Similarly, the efforts to negotiate multilateral instruments, such as the Set of Multilaterally Agreed Equitable Principles and Rules for the Control of Restrictive Business Practices
 and the—ultimately failed—Code of Conduct on Transnational Corporations,
 often turned to the question of SOEs. In particular, major disagreement between developed, developing, and socialist states remained over the applicability of the proposed rules to SOEs.
 More recently, state ownership has been discussed prominently in drafting the Convention on Jurisdictional Immunities of States and Their Property.
 Despite these examples, the core U.N. institutions have increasingly yielded their influence in SOE-related matters, as in other branches of economic law and policy, to specialized organizations and regimes such as the WTO, the OECD, and various bilateral trade and investment treaty systems.

Beyond the diminishing significance of the United Nations as a forum for regulating economic activity, the U.N. human rights system has traditionally paid scant attention to state ownership. Some human rights treaty bodies have made limited interventions in SOE questions but, until recently, human rights implications of state ownership rarely have been featured in the United Nation’s policy or regulatory actions.
 While the rationales and practices of using direct state ownership as a tool for social policy to improve the welfare of citizens do have a historical connection to the economic development aims of the United Nations, they generally are not discussed in the terminology of human rights.
 Nevertheless, the growing significance of state-owned entities and state shareholders in the global economy frequently affects the realization of human rights, both domestically and at the international level. 

In the emerging business and human rights literature, SOEs often are presented as a special case of corporate human rights obligations.
 Further, human rights have started to emerge as a specific subgroup within the wider corporate social responsibility (CSR) movement, which increasingly targets SOEs.
 Broadening the focus from individual SOEs, state ownership also is discussed in functional terms that are more responsive to the new forms of state ownership arrangements. While the scholarship is diverse, ranging from the use of sovereign wealth in promoting human rights abroad
 to downplaying the possibility of sovereign investment triggering state responsibility,
 these interventions still see the internationalization of state ownership as a regulatory space opened by the changing economic realities.
 As such, the emerging “human rights turn” in conceptualizing the limits of state shareholder power may be indicative of a larger shift in the ways state ownership is understood. The current reinvigoration and reinvention of state ownership, together with the attempts to develop human rights checks and balances in state ownership policies, both challenges and augments the traditional regulatory vision, which has, since the late 1970s onward, emphasized the democratic and economic perils associated with the open intervention of the state. The remainder of this article discusses human rights dimensions of state ownership in a range of law and policy discourses and, then, in the practice of the U.N. human rights system. 
II.  Human Rights Dimensions of State Ownership

The previous section described the rise and reinvention of modern state ownership as a reinvigorated site of state power. This section introduces a more general view on societal effects of state ownership and submits that viewing state ownership through the lenses of peril, potential, and specialty teases out the human rights dimensions behind the surging state ownership. Using diverse examples, such as the U.N. Security Council’s asset freeze imposed on the Qaddafi regime in Libya,
 this section also posits that the coupling of state ownership and human rights reflects the critiques mounted against state ownership since the 1970s.

A.  The Perils of State Ownership

For the past forty years, state ownership has often been associated with a number of perils such as economic inefficiency and rent-seeking.
 As a corollary, state ownership also has been noted to contribute to a number of adverse societal impacts. Consider, for example, the way the Security Council developed a thorough sanctions regime with the aim to oust the Libyan autocratic leadership from power in 2011.
 As a part of the regime, the Security Council froze the assets of various Libyan SOEs, including the Libyan National Oil Corporation and several SWFs. Based on the formal connections of these entities with the leadership or their alleged connections with certain notable persons belonging to the Qaddafi family, the rationale behind the designations was to stop these SOEs from funding the Libyan government.
 Consequently, in the Libyan case, the sanctioned entities appeared as instrumentalities of oppression, even if their function was limited to providing financial stability for the regime.
 As such, the perils of state ownership were brought about by the exploitative relationships between national wealth and its extended control and accumulation by a small elite group detrimental to the human rights of the Libyan people at large. 

Similar peril narratives are the most prevalent forms of connecting state ownership with human rights.
 In the most common account, state ownership appears as a domestic policy tool that is used to develop certain areas or industries, regardless of its adverse impacts.
 Thus, in extreme conditions, state ownership appears to appropriate public resources for private gain without due consideration of the human rights outcomes.
 

Another good example of such a narrative is the construction of the Baku-Tbilisi-Ceyhan (BTC) oil pipeline, a major resource development project in the early 2000s.
 Because of intense international scrutiny, an independent advisory panel was established to assess its environmental and social impacts, including its human rights impacts.
 In the course of its work, the panel focused on the activities of the Turkish state-owned company BOTAŞ. The panel’s assessment stated that “BOTAS and its contractors might feel pressure to cut corners on environmental, social, and technical standards to remain on schedule and under budget” and that “senior officials in key government ministries . . . openly expressed their view that the environmental and other standards in the . . . Agreement and EIA [Environmental Impact Assessment] were too stringent and should be relaxed.”
 Consequently, in the panel’s view, the regulatory environment in which BOTAŞ operated had been loosened, and the company was allowed to impose additional harm on individuals due to the strong economic incentives both the company and the state had in the issue.
 

Here, the peril narrative warned of a skewed regulatory environment, which is, by itself, a major feature of the traditional critiques mounted against state ownership. In short, state ownership stood out as a form of privilege: SOEs may not need to provide information on their performance, thus undermining effective external oversight; ample opportunities are created for corruption and political manipulation; and the government’s ability to combine the ownership of SOEs with regulatory powers can further insulate SOEs from the normal market forces, for example with regard to the pressure from potential creditors.
 This narrative holds even in the absence of official regulation and oversight, as SOEs often are well protected from the normal market pressures that would otherwise discourage mainstream MNCs from carrying out human rights abuses.
 Additionally, it is interesting to note the independent panel’s recommendations to alleviate the structural problems relating to BOTAŞ. In its view, the responsibility to correct abusive practices lay with the project’s main developer, British Petroleum (BP), which was advised “to use its leverage, including (if necessary) stoppage of work, to ensure that BOTAS fulfills the commitments BP and BTC have made in the EIA.”
 

In BOTAŞ, the peril narrative was confined within national borders.
 However, following the rise of internationally-oriented state ownership,
 cross-border implications, whether in the form of multinational SOEs’ activities or sovereign investment more generally, have become more pertinent. In this connection, the perils of state ownership often are approached as economic nationalism that, at best, pays scant attention to the labor conditions in host countries, and, at worst, exacerbates the existing conflicts, immiserating already marginalized groups.
 With regard to Chinese FDI, these peril narratives take a number of forms, from Chinese unconcern for workplace safety in the form of hard hats
 to charges of contribution to genocide when “the economic power of CNPC [Chinese National Petroleum Company] and the military power of the PLA [People's Liberation Army]” are welded together with “the international political power of the government in Beijing.”
 

B.  The Potentials of State Ownership

Similar to peril narratives, understanding state ownership through the lens of potential also is grounded in seeing ownership as an instrumentality.
 In the case of the sanctions regime against Libya, for example, the potential narrative surfaced in the context of the Security Council establishing the conditions under which the sanctions on SOEs could be lifted. The aim of the regime was to sever the previous exploitative relationships between the Libyan national wealth and its extended control by an autocratic elite. In this connection, the Security Council highlighted the “importance of making these assets available in a transparent and responsible manner in conformity with the needs and wishes of the Libyan people.”
 As such, the potential narrative appears to be embedded in a view of state ownership as part and parcel of social development in the public interest.
 

Concentrating on the human rights potential of state ownership yields, naturally, a more focused potential narrative, which has recently embraced the transnational scope of ownership activity. Unlike the peril discourse, which sees the rise of state capitalism as economic statecraft detrimental to human rights, the potential narrative underscores that the financial leverage of states can also have positive effects on the enjoyment of human rights globally. This narrative takes the formal rights of control granted to state shareholders as its starting point.
 Taking note of the ownership policies in various states, SOEs often are expected to become model employers, for example by taking their human rights impacts into account throughout their supply chains. More broadly, state ownership is conceived as generating a general financial leverage that has the ability to contribute to a positive change in the conduct of the investee companies beyond traditional wholly-owned SOEs.
 The most discussed example of the human rights potential of sovereign investment is the investment activity pursued by the Norwegian Pension Fund Global (“the Fund”).
 With a dedicated supervisory Council of Ethics, the Fund has been involved in a number of human rights-based divestments globally. On this reading, the Fund, commanding equivalent to 1.3 percent of the equities of every publicly-listed company in the world, may invoke its shareholder power to civilize corporations through the international markets.
 

This form of the potential narrative meshes well with the rise of modern state ownership structures that steer away from wholly-owned SOEs and, instead, toward heterogeneous ownership structures. In this case, the human rights potential is sought by imposing on investee companies human-rights-oriented policies stemming from the power of shareholder action. This allows for a state to project its power, in the form of shareholder power, beyond jurisdictional limits.
 In some accounts, this type of shareholder activism by governments has been considered one of the few “effective tools left to address legal or ethical violations, since hard power tools such as economic sanctions have . . . largely failed.”

C.  The Specialty Narrative

In the peril and potential narratives, state ownership appears either as an instrument of oppression or as an instrument of turning companies into responsible corporate citizens. Both of these views are grounded in the special connection between investee companies and their state shareholders.
 The domestic elements of state ownership form the core of the specialty narrative. This was the main thrust of the Libyan sanctions regime, where the “importance of making . . . assets available . . . with the needs and wishes of the Libyan people” was emphasized, as is the case with human-rights-sensitive sovereign investment as a public institution distributing national wealth.
 As such, the specialty of state ownership is usually determined by the fact that the distributed resources are public money “with ramifications for their citizen-beneficiaries.”
 While the human rights implications of state ownership often are discussed, the narrative usually is framed in terms of the responsible use of sovereign wealth. Therefore, the potential of state ownership rarely is understood as an obligation under constitutional or human rights law and more often as a policy preference stemming from state shareholders being capable of sustaining longer investment horizons.
 In some accounts, “SWFs are in a unique position and, therefore, have a higher responsibility towards respecting human rights and protecting the environment,” 
 but usually the specialty of state ownership emerges in broader political terms. 

Following the rise of internationally deployed state ownership, however, the connection between national wealth and the focus on citizen-beneficiaries has changed.
 The traditional view of state ownership as bringing about public goods for a given polity has less purchase when the coupling of popular benefit to state ownership policies expands from the domestic sphere to the international. Simultaneously, state ownership has evolved from wholly-owned SOEs to minority-owned organizations operating in competitive markets. As a consequence, state ownership policies increasingly impact individuals at the global level, while the influence that the states have over the operating entities has gradually eroded to the mere formal exercise of shareholder rights.
 When a state has been transformed into “just another” shareholder with powers and information not substantially different from those of private investors, the specialty narrative is also transformed. In this mode, the limits of state shareholder power are emphasized, suggesting that state shareholders assume passive or “quiet” roles, especially in the context of human-rights-sensitive shareholder activism and corporate governance in general.
 Accordingly, the specialty narrative increasingly reflects the ways that state shareholders and SOEs are accommodated in the dominant regulatory infrastructure, which privileges the tightly separated roles, and the distinct public and private identities, of regulator and market participant.
 

Each of the three narratives described above offers a distinct perspective on coupling state ownership and human rights. The peril narrative transfers privatization-era regulatory “common sense” to the realm of the societal impacts of state ownership. The potential narrative proposes a policy entry point where shareholder power is used to civilize corporate actions beyond states’ jurisdictional confines. The specialty narrative embeds the realization of human rights within responsible use of sovereign wealth in an era where state ownership increasingly is going abroad. Together, they suggest that state ownership matters greatly for a general human rights enterprise. The following section interrogates more focused human rights governance instruments through these narratives. 

III.  State Ownership in the United Nations Human Rights Governance Instruments

The previous section drew connections between state ownership and human rights using the narratives of peril, potential, and specialty. This section interrogates the ways in which these narratives surface in three U.N. human rights governance instruments: the Guiding Principles on Business and Human Rights (GPs), implementing the “Protect, Respect and Remedy” framework (Framework); the Committee of the Rights of the Child (CRC) General Comment No. 16 (CRC Comment 16); and the Global Compact’s Human Rights and Business Dilemmas Forum’s treatment of SOEs (GCDF). I argue that the instruments recognize the proliferation of state ownership, reflect its importance and dimensions, and identify state ownership as an effective site of human rights governance. Taken together, the U.N. instruments expose a more general tendency to treat the market as the most important site for advancing the business and human rights agenda. 

A.  Introduction to the U.N. Human Rights Governance Instruments

The social impacts of companies have been on the U.N. agenda for decades. Prominent since the 1970s, a number of regulatory interventions have been proposed, ranging from the emphasis on states’ right to regulate corporate activity in their jurisdiction to nonbinding codes of conduct. Often grouped under the umbrella of the CSR movement, the U.N. discussion has adopted a distinct human rights approach to corporate regulation since the 1990s.
 Over some twenty-five years, various U.N. bodies have attempted to conceptualize the status of multinational enterprises (MNEs) in international law and the ways for alleviating their most adverse human rights impacts. In recent years, the efforts mostly have taken individual rights holders as their starting point. While the concrete approaches have varied from corporate self-regulation to a greater articulation of the extraterritorial human rights obligations of states, the international human rights system has remained a central focus in the United Nation’s efforts to “civilize globalization”
 and to bring about “just business.”
 

An early example of the U.N. efforts was the Global Compact (GC).
 Intended as a “practical framework for the development, implementation, and disclosure of sustainability policies and practices,”
 the GC consists of principled initiatives in the areas of human rights, labor, the environment, and anticorruption. With over 12,000 corporate participants and other stakeholders from over 145 countries, it is the largest voluntary corporate responsibility initiative in the world.
 As a part of the GC’s practical focus, the initiative supports a variety of multistakeholder forums for sharing best practices in sustainability policies.
 One of the more recent issues raised in these Human Rights and Business Dilemma Forums has been the case of SOEs.

While the GC remains a voluntary initiative in its human rights orientation, the United Nations also has probed more binding solutions. In 2003, for example, the Sub-Commission on the Promotion and Protection of Human Rights approved the Norms on the Responsibilities of Transnational Corporations and Other Business Enterprises with Regard to Human Rights, which sought to extend the broad human rights duties to companies.
 Even though these failed to gain traction, the United Nations has continued to interrogate the interface between human rights protection and corporate operations. Culminating in the unanimous endorsement of the Framework and the GPs on June 16, 2011, by the U.N. Human Rights Council (HRC), the instrument devised by the Special Representative of the Secretary-General (SRSG), John Ruggie, has been heralded as one of the most important attempts to sketch a transnational regulatory framework to counter the adverse human rights impacts caused by business enterprises.
 While not binding, the Framework and the GPs have enjoyed considerable purchase with governments, international organizations, and the business sector. For example, a number of national and international instruments and policy documents recently have been revised to correspond with the GPs.
 

The governance template epitomized by the Framework and the GPs positions corporate conduct in the context of liberalized and globalized trade, addresses the governance gaps that enable corporate human rights abuses, and deems existing regulatory responses ineffective for containing alleged corporate human rights impacts.
 The end result of the mandate, the Framework and the GPs, rests on three equally important sections, or pillars: (i) states have a duty to protect against human rights abuses committed by third parties, including business enterprises; (ii) business enterprises have a responsibility to respect human rights; and (iii) victims of business-related human rights abuses need greater access to effective remedies.
 

Since then, different U.N. organs and treaty bodies have built on the Framework and the GPs in their attempts to operationalize and apply them in the course of human rights monitoring. Of these, CRC Comment 16 constitutes the first systematic attempt by a U.N. treaty body to apply the lessons drawn from the SRSG’s mandate to a specific branch of human rights law.
 Therefore, it is the first U.N. attempt of its kind to elaborate how state duties and corporate responsibilities align in human rights law and what kind of positive actions state parties ought to take under the Convention on the Rights of the Child.
 

While obviously not conclusive, a careful reading of the GCDF, the Framework and the GPs, and CRC Comment 16 is sufficient to establish the core tenets of the U.N. human rights governance in the sphere of corporate activity. In the following sections, these instruments will be analyzed with regard to their treatment of state ownership.
 In the case of the Framework and the GPs, all the reports leading to the culmination of the SRSG’s mandate are analyzed. By contrast, the GCDF and CRC Comment 16 will be treated in a more concise way, emphasizing the practical orientation of the former, as well as the close connection to the human rights system of the latter. 

The human rights governance instruments investigated here are diverse but complementary. The Framework and the GPs form the backbone of the contemporary U.N. human rights governance, which is functional in its outlook. CRC Comment 16 emanates more clearly from the U.N. human rights system, as it pays heed to the doctrinal aspects of human rights law. The GCDF, on the other hand, is deployed from the perspective of business self-regulation. It is the only instrument with a practical orientation, probing real-world circumstances in which state ownership and human rights surface. 

B.  How Do the U.N. Instruments Understand State Ownership?

As discussed above,
 state ownership raises a number of complex economic, legal, and policy questions. For this reason, this section attempts to distinguish the various ways in which the U.N. instruments conceptualize state ownership prior to addressing the peril, potential, and specialty narratives. 

As a general rule, the U.N. instruments approach state ownership primarily through the lens of individual SOEs. In the Framework and the GPs, for example, states are advised to “take additional steps to protect against human rights abuses by business enterprises that are owned or controlled by the State.”
 In CRC Comment 16, “all State-owned enterprises” are instructed to undertake child-rights due diligence.
 In the GCDF, a number of individual SOEs are singled out as examples of perilous conduct.
 

Against this backdrop, it is interesting that, despite numerous references, none of the instruments provides a clear definition of what constitutes an SOE. Questions, such as whether only wholly- or majority-owned corporations qualify as SOEs or whether a specified statutory function or public policy purpose is needed, are not thoroughly entertained.
 Further, varying uses of SOEs in different regions is hinted at, but their status as strategic instruments employed by emerging economies is not pursued at length.
 Finally, no references are made to existing regulatory responses or to the extensive state ownership literature in the fields of corporate governance, competition law, trade law, or investment law. 

Despite this starting point, there is a great deal of flexibility in positioning the narratives over a range of actors. In particular, there are at least three instances where the U.N. instruments depart from the SOE perspective and adopt a more functional approach. First, the instruments point out that neither the entities’ nor states’ influence potential is monolithic. Instead, when discussing how states were to approach SOEs, the SRSG held that the “senior management in SOEs is typically appointed by and reports to State entities”
 and that “[a]ssociated government departments have greater scope for scrutiny” in their actions.
 This was also the impetus behind CRC Comment 16.
 The GCDF also addressed a range of avenues through which “States can exercise different degrees of control over SOEs,” including holding sole or majority shareholder positions and their ability to appoint directors, and to oblige SOEs to directly report to state agencies.
 

Second, the instruments recognize the connection between SWF investments and state oversight of SOE activities. Switching the lens to state responsibility, in its 2008 report the SRSG claimed that

the State itself may be held responsible under international law for the internationally wrongful acts of its SOEs if they can be considered State organs or are acting on behalf, or under the orders, of the State. . . . Much the same is true of sovereign wealth funds and the human rights impacts of their investments.
 

The SRSG noted increasing state activity in the investment sphere and hinted at the possibility of an SWF investment in a corporation committing human rights violations leading to state responsibility. Accordingly, the SRSG did not consider only traditional public purpose SOEs or SOEs operating internationally in human-rights-sensitive fields under heightened human rights expectations. Instead, even minimal investment activity was considered a possible source for triggering state responsibility.
 Consequently, the focus shifted from SOEs as individual agents to a more comprehensive view on managing the state-corporation relationship. The proposal made in CRC Comment 16, calling state-owned enterprises to assume a leadership position in conducting children’s-rights due diligence, resonates with this view.
 

Third, the instruments make a distinct attempt to define state ownership in the context of overall state involvement in the market sphere. The GCDF, for example, discussed the possibility of state ownership being “used to support the human rights of citizens in a way that goes beyond commercial considerations” in the market.
 Likewise, one of the SRSG’s major points was that “the state’s role as an economic actor is a key — but under-utilized — leverage point in promoting corporate human rights awareness and preventing abuses.”
 This was even more pronounced where the state itself was “involved in the business venture - whether as owner, investor, insurer, procurer, or simply promoter.”
 In this context, SOEs were discussed only as a single forum for corporate human rights promotion. Especially in the GPs, state ownership was considered to be only one aspect of the state-business nexus.
 CRC Comment 16 reinforced this notion by discussing the human rights potential of SOEs together with policies such as “those provided by an export credit agency, development finance and investment insurance . . . .”

In sum, the approach of the U.N. instruments to state ownership was already mixed at the definitional level. Often, individual state-owned companies with their individual human rights perils and potential formed the primary lens through which to examine state ownership. Regardless, the instruments also made room for a more functional perspective on state ownership. Most importantly, the U.N. instruments clearly recognized changes in the modes of modern state ownership and sought to approach new economic realities and new forms of state shareholder power from a human rights perspective. 

C.  State Ownership as Peril

Each of the U.N. business and human rights governance instruments is somehow rooted in the peril narrative. Most commonly, the perils of state ownership appear either as detrimental economic statecraft pursued by autocratic regimes or as overall inefficiency, depriving resources from the human rights enterprise. Beyond that, however, the peril narrative also is embodied by a more nuanced interrogation of the actual activities of SOEs both domestically and internationally.

The U.N. instruments ground the peril narrative in the revitalization of state ownership. The SRSG’s treatment discussed state ownership already in the first report, which stressed that 

ways must be found to engage State-owned enterprises in addressing human rights challenges in their spheres of operation. They are becoming increasingly important players in some of the most troubling industry sectors yet appear to operate beyond many of the external sources of scrutiny to which commercial firms are subject.

The rationale was that the growing influence of certain SOEs in some industry sectors should be reflected in the supervision of their human rights performance.
 It was further noted that SOEs often operated beyond normal regulatory mechanisms.
 

A similar approach continued in the SRSG’s later reports. In 2007, the SRSG claimed that “[e]vidence suggests that firms operating in only one country and state-owned companies often are worse offenders than their highly visible private sector transnational counterparts.”
 Additionally, SOEs from emerging economies, in particular, had not associated themselves with voluntary CSR initiatives.
 For the SRSG, this was an indication of a “mounting concern in the public space about human rights protection and State-owned enterprises.”
 

In the GCDF, state ownership was framed by highlighting the increasing importance of SOEs from emerging economies, leading to the “emergence of state-owned TNCs [transnational corporations].”
 CRC Comment 16, however, did not reflect on the realities of the increasing state-owned capital flows in a similar way. Instead, it focused on inefficiencies associated with the mismanagement of government revenues from state-owned businesses that, in turn, jeopardized sufficient resource allocations for the realization of children’s rights.

Even though grounded in the increasing economic influence of state ownership globally, the peril narrative emerged strongly in relation to the domestic operations of SOEs. In particular, the SRSG and the GCDF highlighted structural deficiencies of the state-owned sector. Apart from the possibility of impunity, highlighted in the SRSG’s treatise, the skewed regulatory environment emerged as the chief concern.
 SOEs were considered to be plagued by “having limited accountability other than to their ‘parent’ governments” and limited transparency concerning their activities, resulting in market domination, favorable regulatory treatment, and substantial balance sheets.
 Accordingly, the perilous conduct of SOEs was aggravated by their minimal need to respond to “outside pressure . . . with respect to their human rights performance.”
 

In sum, the peril narrative stood out strongly in the U.N. instruments. The instruments, especially the Framework, the GPs, and the GCDF, framed the perils of state ownership, embodied by SOEs, in multiple ways. State ownership of the internationally-operating corporations was revitalized, human rights treaty bodies were observed to pay closer attention to SOEs, and the influence of states on SOEs in regulatory and shareholder capacities was noted. SOEs were particularly active in the human-rights-sensitive sectors; their influence was increasing faster than that of MNEs; and they were not participants in the same voluntary CSR schemes as private corporations. There was mounting evidence of their adverse human rights impacts. Simultaneously, SOEs often could evade public scrutiny, enforcement, and market discipline in a way private MNEs could not. Finally, it also was noted that state ownership was prone to mismanagement of government revenues, leading to insufficient resources devoted to the overall human rights enterprise.

D.  State Ownership as Potential

The U.N. instruments, in general, note the growing economic significance of state ownership in the global economy. Accordingly, they also reflect on its potential for advancing the business and the human rights agenda. In the SRSG’s treatise, in particular, the overall approach changed from peril to potential as the mandate progressed, and state ownership started to emerge primarily as an instrument to civilize corporate behavior using market mechanisms. Most importantly, SOEs started to be seen as a group of corporations that showed the greatest short-term promise in integrating human rights considerations.

The move from peril to potential was already discernible in the SRSG’s 2008 report introducing the Framework. Here, state ownership issues were grouped under the state’s ability to influence corporate cultures, and the SRSG suggested that engaging SOEs was different from privately owned companies. The view was that “in principle, inducing a rights-respecting corporate culture should be easier to achieve in State-owned enterprises.”
 This was because “[s]enior management in SOEs is typically appointed by and reports to State entities.”
 CRC Comment 16 shared this view, calling states to “lead by example, requiring all State-owned enterprises to undertake child-rights due diligence and to publicly communicate their reports on their impact on children’s rights.”
 

The SRSG also noted that some states were already starting to push policies for a greater “respect for human rights” in SOE operations.
 In this connection, the SRSG suggested that, in order to open up the human rights potential of state ownership, one must realize that “the state’s role as an economic actor is a key — but under-utilized — leverage point in promoting corporate human rights awareness and preventing abuses.”
 Where the state was involved with any kind of commercial entities, its human rights obligations and wide policy margin dictated that additional, human-rights-based supervision was warranted. Thus, SOEs as separate entities started to disappear from the SRSG’s vision, and state ownership was understood to be part of a greater set of economic policy measures.
 

Elsewhere in the GPs, the SRSG again emphasized that state ownership and control offered the most effective means to ensure that relevant policies, legislation, and regulations regarding respect for human rights were implemented.
 CRC Comment 16 shared this view, advising states to make “public support and services, such as those provided by an export credit agency, development finance and investment insurance conditional on businesses carrying out child-rights due diligence.”
 Its prescriptions, however, were more closely embedded in the existing human rights treaty system and state obligations than the SRSG’s policy-coherence-influenced intervention. CRC Comment 16 made this clear by stating that “States should not invest public finances and other resources in business activities that violate children’s rights” as a part of their obligation to respect human rights.
 

Deviating from the GPs and CRC Comment 16, the GCDF probed the mechanisms through which private MNEs were able to influence SOEs. Because the GCDF focused primarily on the skewed market conditions, the potential narrative was deployed from the perspective of civilizing state ownership through market mechanisms.
 For example, the instrument emphasized that private companies should use their shareholder leverage to make sure that “no abuses take place” in joint ventures with SOEs.
 The GCDF did, however, recognize the possibility of “SOEs used to support the human rights of citizens in a way that goes beyond commercial considerations.”
 Furthermore, the GCDF referred to a more general argument when it addressed the social policy functions pursued by SOEs: 

SOEs have been used in both developed and emerging markets to promote broader societal goals, including higher levels of employment, the avoidance of mass layoffs in times of economic difficulty or the provision of affordable food and energy to the local population. Whilst this can make SOEs economically unsustainable without government support – it can do much to further a range of human rights.

In sum, the argumentation of the SRSG regarding state ownership concentrated originally on SOEs and evolved from focusing on their significance, their adverse human rights impacts, and the perceived structural deficiencies in their regulation to their human rights potential. The SRSG eventually discarded this approach toward SOEs as individual companies with greater-than-average human rights footprints and started to emphasize general state ownership as a promising tool for promoting a business and human rights agenda. The approach of CRC Comment 16 was more tightly focused on setting up the actual parameters of using state wealth to secure realization of states’ human rights obligations under Convention on the Rights of the Child. The GCDF, on the other hand, probed the conditions in which private companies might be used to bring about better human rights governance in SOE operations. 

E.  The Specialty of State Ownership

While the peril narrative emphasizes the detrimental qualities of the power state holds over companies, the potential narrative seeks to transform that influence to promote the business and human rights agenda. In doing so, both narratives fall back on the special relationship between state and SOEs as mediated by states’ ownership function. In the U.N. instruments, the specialty narrative operates on two different levels. First, the specialty of state ownership is approached as a question of public policy. Second, particularly the Framework and CRC Comment 16 seek to translate the question of state ownership into a more specific question of state responsibility under international law.

The SRSG’s treatise, in particular, framed the specialty narrative and was initially in extralegal vocabulary that emphasized policy considerations. In the 2008 report introducing the Framework, for example, the SRSG claimed that “[b]eyond any legal obligations, human rights harm caused by SOEs reflects directly on the State’s reputation, providing it with an incentive in the national interest to exercise greater oversight.”
 In later reports, the SRSG continued to underline the “strong policy reasons for home States to encourage their companies to respect rights abroad, especially if a State itself is involved in the business venture.”
 Specifically, the SRSG made a strong connection between sovereign wealth and human rights promotion, stating that “the closer an entity is to the State, or the more it relies on statutory authority or taxpayer support, the stronger is the State’s policy rationale for ensuring that the entity promotes respect for human rights.”
 As such, the initial basis for both detrimental and progressive human rights impacts of state ownership sprung primarily from domestic policy considerations. 

However, the SRSG also pointed out that international law provided multiple avenues for triggering state responsibility over the actions of an SOE. While the SRSG generally anchored the responsibility for corporations’ human rights violations in the state duty to protect against human rights abuse by third parties, SOEs were discussed more prominently with regard to the state duty to respect human rights and attribution of human rights violations to the state.
 Early on, the SRSG emphasized that

States can also be found to breach the duty to respect if State-owned or controlled enterprises or other companies exercising public functions (in situations where their acts may be attributed to the State) do not refrain from abuse or if the State has laws or policies which facilitate abuse by business enterprises.

While the discussion of state responsibility is, in general, slightly ambiguous, when the SRSG addressed SOEs separately they were clearly differentiated from private corporations.
 In particular, the SRSG stressed that

When the treaty bodies do discuss State-owned enterprises, they hold States responsible for abuse carried out by such enterprises even where the State argues that it has minimum control over the enterprise’s daily decision-making. What is less clear is whether the treaty bodies consider the State’s responsibility to stem from the duty to protect (in situations where the enterprises may [sic] considered in the same way as private businesses) or from the duty to respect (if State-owned enterprises are considered State organs or agents).

The SRSG noted that it was not clear whether the source of this responsibility lay primarily with the duty to respect or with the duty to protect.
 Ultimately, however, this distinction made no difference, as

it appears that the State is responsible for ensuring State-owned enterprises do not abuse human rights, either as part of the obligation to respect (if State-owned enterprises are considered State organs) or as part of the obligation to protect (if they are considered private businesses).
 

In CRC Comment 16, SOEs were grouped even more clearly under the state obligation to respect human rights. While CRC Comment 16 did not refer to attribution, it made numerous references to the “State as a whole, regardless of its internal structures [and decentralization of power]”
 and to companies acting as state agents.
 Further, state-led investment was framed as belonging under the obligation to respect human rights.

Even though the SRSG’s treatise centered on the state duty to protect human rights from third-party violations, SOEs also were addressed under the second pillar of the Framework, the corporate responsibility to respect human rights. Potential additional responsibilities of SOEs were considered, especially in relation to privatized state functions: “More than respect may be required when companies perform certain public functions. . . . But it remains unclear what the full range of those responsibilities might be and how they relate to the State’s ongoing obligation to ensure that the rights in question are not diminished.”
 The SRSG also suggested that certain corporations could be targeted with more extensive corporate human rights obligations.
 For example, the SRSG made several references to SOEs performing limited public functions, claiming that SWFs and export credit agencies (ECAs) were prone to human rights risks and that they should monitor and control the human rights impacts of their investments.
 Thus, at least some SOEs were clearly singled out as entities having potential for heightened corporate responsibilities to respect human rights under the second pillar in the early phase of the mandate. The finalized GPs did not, however, continue on this track. Instead, all enterprises were considered to have the same responsibility regardless of ownership structures.
 This line of reasoning persisted in CRC Comment 16, but certain SOEs were still singled out. States were, for example, advised to ensure 

agencies . . . such as export credit agencies, take steps to identify, prevent and mitigate any adverse impacts the projects they support might have on children’s rights before offering support to businesses operating abroad and stipulate that such agencies will not support activities that are likely to cause or contribute to children’s rights abuses.

In the GPs, state ownership was ultimately discussed under the rubric of the state duty to protect. The duty prescription was distilled in Principle 4, “the State-business nexus”:

States should take additional steps to protect against human rights abuses by business enterprises that are owned or controlled by the State, or that receive substantial support and services from State agencies such as export credit agencies and official investment insurance or guarantee agencies, including, where appropriate, by requiring human rights due diligence.

The commentary referred to states as the primary duty-bearers under international human rights law and the proximity of a business enterprise to the state. Further, state ownership and control also offered the most effective means to ensure that relevant policies, legislation, and regulations regarding respect for human rights were implemented, including that the senior management of SOEs report to the state agencies and associated government departments that have greater scope for scrutiny and oversight.
 Accordingly, the SRSG argued that states could and should influence corporations operating with statutory authority, taxpayer support, or in other cases where they were closely aligned with state functions.
 The human rights commitments of states were to be made categorical when interacting with the market through state ownership. However, the demand was not articulated in legal terminology. Instead, the closer state involvement stemmed from arguments of policy coherence. Despite the earlier emphasis on easier attribution of SOE actions to the state, state responsibility was referred to only in passing.
 

Overall, the specialty narrative focused little on state responsibility for the activities of SOEs in the SRSG’s agenda. While the GPs retained the possibility that acts of state-owned companies could entail a violation of states’ own international law obligations, the possibility of state attribution for SOE abuses was entertained mostly as an additional argument for greater policy coherence. By contrast, CRC Comment 16 was more explicit in tying state ownership to the existing human rights treaty system.
 Thus, using state ownership instrumentally to nudge companies to being more sensitive toward their human rights impacts was framed as part of the state obligation to respect human rights and not as an ethically correct policy choice. Despite their differences, all U.N. instruments turned to the “special bond” between state shareholders and their investee companies. Most importantly, each instrument attempted to translate the often abstract coupling between universal human rights and domestically-drafted ownership policies into legal language by discussing state responsibility under customary international law or distinct human rights regimes. With CRC Comment 16 being more optimistic and the GCDF, the Framework, and the GPs being more skeptical, the instruments nevertheless attempted to make sense of both the perils and the potentials of state ownership by embedding it in the specialty narrative, either through policy argumentation or through state responsibility frameworks provided by international law. 

F.  Summing Up the U.N. Experience 

The U.N. instruments portray an interesting vision of state ownership. Of these three instruments, the approach of the SRSG on state ownership showed the greatest variation and exposed state ownership to the greatest variety of human-rights-relevant factors. CRC Comment 16, on the other hand, connected state ownership more concretely with the existing human rights treaty system and made a stronger case for the far-reaching duties of state ownership to achieve positive human rights ends. The practical focus of the GCDF exposed state ownership particularly well to its market-based critiques. Despite their differences, all three instruments connect state ownership and human rights through three distinct narratives. While none of the narratives explored here is discrete or clearly delineated, taken together they open up a human rights dimension in state ownership and illuminate the ways this dimension ought to be utilized as a regulatory space.

The peril narrative unfolds in a way that reflects the traditional critiques mounted against state ownership. In this narrative, state ownership is linked to the convolution of political and commercial agendas, private rent-seeking, cumbersome bureaucratic structures, and the privileged position of SOEs vis-à-vis private market participants. The U.N. instruments clearly connect these critiques to the business and human rights agenda and explore their practical consequences such as impunity, low interest in CSR, and suboptimal allocation of scarce resources.

The potential narrative stands out when states are advised to use corporate law structures in a shareholder capacity to promote corporate respect for human rights. In particular, the discussion on the special status of SOEs, the investment policies, and other wealth transfers through ECAs and SWFs connects state shareholder power with human rights promotion. CRC Comment 16 is the most explicit in this regard. According to CRC Comment 16, SOEs are expected to assume a position of leadership when it comes to conducting human rights due diligence. Accordingly, state shareholder power, as embedded in other human-rights-sensitive economic tools and policies, is portrayed as an effective space for human rights governance.

The specialty narrative is the most elusive of the three. It touches on both the peril and the potential narratives and is a primary vehicle for making the connection between state ownership and human rights in international law. While most potent in discussions of domestic policy and the responsible use of sovereign wealth, the specialty narrative also attempts the coupling between state responsibility and state ownership under international law. Here, the instruments take different routes. In the final vision of the Framework and the GPs, the specialty of state ownership is downplayed. Attempts to use sovereign wealth as leverage is not motivated by the legal obligations of states under human rights law. Rather, the reasons for heightened duties stem from policy coherence and the avoidance of reputational risks.
 While the GCDF shares the vision of the Framework and the GPs on the difficulties of triggering state responsibility, CRC Comment 16 is more willing to include state ownership in the general human rights duties imposed on states. The specialty narrative warrants a separate discussion precisely because of the coupling it makes between the human rights duties of states and the immense power that state shareholders command. 

Beyond exposing state ownership as a governance space with pervasive, and so far undertheorized, human rights ramifications, the U.N. experience offers a vision of the regulatory techniques for the future. In particular, the ways in which U.N. instruments portray state ownership through perils, potentials, and specialty make significant use of private market mechanisms. In the peril narrative, the view of state ownership as an instrumentality of waste and oppression pays homage to the traditional critiques of state ownership focusing on the privileged position of SOEs in the market. In the potential narrative, the civilizing touch of the state is sought in the power of the state shareholder and of Western companies to gain leverage over SOEs from autocratic regimes. In the specialty narrative, the responsible use of sovereign wealth and the possibility of state responsibility are used to portray state ownership as a functionally-oriented tool for human rights governance. 

As such, the market-based model preferred by the U.N. instruments reflects a more constitutive development where other bodies of law are increasingly exposed to the demands rising from the human rights system. As the pinnacle of this process, the U.N. business and human rights agenda seeks to integrate human rights considerations into the full range of economic law and policy discourses spanning corporate law, investment law, labor law, consumer protection, and many others.
 State ownership embodies these developments because it causes states’ market operations to be permeated by human rights ends. At the same time, however, the nascent human-rights-based regulation of state ownership also suggests a regulatory strategy that is not fundamentally different from more established regimes featuring the use of state shareholder power. Instead, the U.N. experience may offer a vision of the future where realization of human rights is best sought by strategically attaching public ends to markedly private arrangements in the global markets.

Conclusion: State Ownership, Human Rights, and the Turn to Market

State ownership and human rights can be coupled in a number of ways. At one end of the spectrum, human rights may illuminate the deficiencies in the ways states use their wealth. State ownership might reveal the appropriation of national wealth by a small elite group, expose failures of the rule of law, and enable states to export their abusive policy preferences abroad. At the other end, the coupling is presented as a continuation of the developmental state model where state ownership, channeled through the investee companies, appears as a vehicle for the realization of human rights. Rendered acute by the rise of globally-oriented state ownership, these opposite positions surface across the international legal and policy discourses as narratives detailing the perils and potentials of state ownership. The coupling between state ownership and human rights is further operationalized by the specialty narrative interrogating the basis of, and limits on, the responsible use of the sovereign wealth tied to corporate equities. 

Historically, human rights law has not been utilized effectively in controlling the use of state shareholder power. Following the overall turn to human rights in international corporate regulation, recent U.N. instruments do, however, recognize the peril and potential of state ownership for the realization of human rights. In the peril narrative, state ownership appears as impunity, privilege, and misallocation of scarce resources. In the potential narrative, state ownership stands for a flexible use of private governance mechanisms to civilize corporate conduct regardless of territorial jurisdiction. While differing in their view on the specialty of state ownership, the U.N. instruments ground the responsible use of sovereign wealth in the international human rights system. In its weakest form, state ownership is discussed in terms of reputation and policy coherence. In its strongest interpretation, human-rights-sensitive state ownership takes the form of a legal obligation grounded in the state duty to respect human rights. In each case, however, the economic power of state shareholders appears as a human rights space. Importantly, this regulatory space has dimensions beyond the most vocally raised human rights concerns such as protection of private property against state actions, as displayed in much of international arbitration involving SOEs.

Concomitant with the evolution of SOEs in the global economy, the U.N. human rights governance instruments clearly recognize the significance of state ownership and its contemporary institutional arrangements. They depart from the traditional paradigm case, a wholly-owned state company, and view the current forms of internationalized state ownership as functional and flexible regulatory spaces. Most importantly, the U.N. instruments approach this regulatory space with a focus on private market transactions. Embodying the calls for states to “use their power, as owners and operators of SOEs, to control the tools of transnational economic ordering to enhance a new social corporate law,” 
 to utilize the market in exporting rule of law,
 or to use the purchasing power of the state to pursue social ends,
 the U.N. instruments portray the market sphere as a site for civilizing the ways in which states own corporations. In the peril narrative, the market sphere mediates the leverage of private companies in civilizing privileged SOEs. In the potential narrative, state shareholders employ the market sphere by using their formal control rights to introduce human-rights-sensitive policies in corporate operations. 

Consistent with modern state ownership structures being framed as functionally separate and institutionally independent from the “visible hand” of the government, the U.N. instruments’ preference for market-based governance also exposes a general turn to private techniques in modern human rights governance. To some, adopting techniques that seek to further the realization of human rights in the market risks the subordination of social values to market logic. To others, the market represents an underutilized regulatory space that is capable of adjusting economic logic toward gaining better social outcomes. Based on the experience with state ownership in recent governance instruments, the U.N. human rights enterprise appears firmly embedded in the latter category. Whether it is exposing abusive SOEs to the market discipline of private actors or recalibrating sovereign investment in order to make private companies more sensitive to human rights claims, the contemporary U.N. human rights system views state ownership as a governance space where private shareholder power makes the greatest difference. 

Ultimately, there are two key lessons to be drawn from the recent U.N. experience with state ownership. First, in an era when the U.N. is often sidelined as a key institution of international economic governance, the efforts of its human rights institutions to regulate and define terms of state ownership policies signal a subtle rejuvenation of the United Nations as a meaningful forum. By imprinting international human rights ends onto domestic economic policies, the United Nations, and its human rights system in particular, demonstrates willingness to utilize emerging cracks and fissures in the global economic governance for broader institutional gain. Second, the preference for market-based techniques suggests an attempt to reclaim globalized and financialized markets to serve economic justice. The rise of globally-oriented state ownership has, at least momentarily, provided an opportunity to revisit and reconsider some of the key theoretical underpinnings of contemporary economic governance. Sensitive to changes in the architecture of state ownership and in the global economy, the U.N. instruments have primarily used this discursive space to embed states’ shareholder power into human rights governance and to recalibrate private shareholder identity to align with public ends.
 As such, the U.N. experience with state ownership may be indicative of a more constitutive shift in the ways the human rights impacts of corporate activity, or any economic activity, are approached in the future.
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