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 From the Governance of  National 
Tax Systems to Governing Through 
European Taxation: A Justifi cation 
for the EU ’ s Power to Levy Taxes  

   JUSSI   JAAKKOLA   *   

   I. INTRODUCTION  

 SINCE THE INCEPTION of the European Economic Community, European 
law has shaped Member States ’  tax systems. Throughout its existence, 
European law has addressed national tax systems ’  negative externalities 

on the functioning of the European market. From the mid-1990s onwards, an 
additional concern has been the adverse repercussions, such as tax policy compe-
tition and tax avoidance, of the European market on national tax systems. Since 
the Eurozone crisis, the measures of European macroeconomic governance have 
moulded national tax systems to be in line with the imperatives of financial sta-
bility and sound public finances. Gradually, the evolution of EU law has resulted 
in a bifurcated composition of the European Union ’ s (EU) power to tax: while 
the Union significantly regulates how Member States exercise national taxing 
powers, it lacks the authority to levy taxes to the European public purse. 1  While 
endowed with regulatory faculties, the EU continues to lack the traditional  ‘ core 
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state power ’  for the collection of tax revenues. 2  In the field of tax, the EU may 
be portrayed as a  ‘ legislation-centred ’  polity, 3  as  ‘ law remains the central instru-
ment for both realising integration and for allowing the Union to govern ’ . 4  The 
EU thus shares the common feature of international organisations: rather than 
governing by taxes  –  ie, using taxes for ordering socio-economic conditions  –  
international organisations engage in the governance of taxation  –  ie, shaping 
the national exercise of taxing powers through legislative standards. 5  Therefore, 
the contemporary EU lacks a genuine capacity to tax. 

 The power to collect taxes constitutes the lifeblood of government, as there 
is  ‘ no public expenditure without taxation ’ . 6  The EU also needs resources to 
fi nance its functions. Certainly, since the EU is a second-order polity, it can and 
increasingly does extract resources from Member States ’  treasuries. Relying on 
national contributions, however, incites constant distributive struggles and divi-
sions among Member States, and governments ’   juste retour  behaviour erodes 
the EU ’ s problem-solving capacities and output legitimacy. 7  The Eurozone and 
Covid-19 crises have only aggravated the situation. During both crises, massive 
political demand has put pressure on the EU to deal with the disruptions. 
However, the policy responses, such as macroeconomic stabilisation through 
fi nancial rescue packages and recovery instruments, have involved enormous 
monetary resources, and reaching an agreement on these issues has proven to be 
a perplexing exercise in intergovernmental negotiations. It appears that in the 
absence of the power to levy taxes, the EU cannot engage in  ‘ mutually benefi cial 
mobilisation of resources on a scale that is commensurate to the many crises 
Europe is now facing ’ . 8  Therefore, conferring the power to collect taxes on the 
EU has been envisaged as a remedy to the EU ’ s suboptimal problem-solving 
performance. In the Eurozone and Covid-19 crises, calls for the European 
power to levy taxes have accelerated tremendously. The former crisis marked 
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the breakthrough of the political idea of a European  ‘ fi scal capacity ’ , 9  which 
soon became equated with the power to levy taxes, 10  especially in the context of 
the latter crisis. 11  The functional considerations indeed support using taxes as a 
means of governing at the EU level. 

 Notwithstanding the functional cause for establishing the European capacity 
to tax, the power to levy taxes has been considered as an exclusive prerogative 
of the nation state. Partly because of this normative presumption, the required 
consensus for conferring a genuine taxing power on the EU has not been reached 
among Member States. Therefore, extending taxing capacities beyond the 
nation state needs a proper justifi cation. This chapter considers one possible 
pattern of justifi cation. In so doing, it does not start from the principles of any 
 sui generis  approach to the EU. Rather, it refl ects on the premise that has histori-
cally legitimised taxation in national political contexts and been authoritative in 
allocating taxing rights horizontally between nation states. In domestic settings, 
the core assumption has been a functional and reciprocal relationship between 
taxation and economy, in which both contribute to the other ’ s conditions of 
possibility and which legitimises the collection of taxes. In the international envi-
ronment, the idea thrived as an infl uential doctrine of economic allegiance. In 
the 2010s, the tenet re-emerged as a guiding idea for redesigning the international 
tax regime, as a host of policymakers and international organisations pleaded 
for the taxation of economic activities where economic value is created. This 
chapter proposes that the EU ’ s power to levy taxes may be examined in the light 
of traditional principles that have preceded the existence of the EU and gained 
currency over a long historical process. 

 The chapter elaborates the mutually enabling relationship between taxation 
and economy and suggests it may be meaningfully applied to justify the vertical 
distribution of tax-collecting powers between the EU and its Member States. 
Relying on the idea of a systemic connection between the power to tax and 
economic value creation, the chapter concludes that the EU may make a legiti-
mate claim to tax the economic activities that its legal system, together with 
national systems, enables. In this unconventional polity, there is a relevant recip-
rocal allegiance between the EU and economic activities taking place within the 
internal market, and this legitimises the EU power to levy taxes. Rather than a 
revolutionary and adventurous act, setting up the European capacity to tax is 
regarded here as a belated step in the integration process that even committed 
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advocates of liberal Europe lack reason to resist. In developing this argument, 
the chapter proceeds essentially in three steps.  Section II  examines the recip-
rocally enabling relationship between taxation and economy in the domestic 
context, while  section III  spells out how this relationship has shaped the hori-
zontal allocation of taxing powers between countries in the international 
context.  Section IV  refl ects on the EU as a value-enabling community that has a 
legitimate cause to extract value from the European economy it makes possible. 
The concluding  section V  recapitulates and considers the implications of the 
chapter ’ s arguments.  

   II. RECIPROCITY BETWEEN TAXATION AND ECONOMY 
IN THE LIBERAL SOCIAL ORDER  

 In the practice of modern government, the substantive legitimacy of taxation 
has rested on two properties. The fi rst embraces the acceptable functions taxes 
serve vis-a-vis society, while the second involves the equitable distribution of 
the tax burden among individuals in society. Even though the latter permeated 
the twentieth-century quarrels over taxation, the rationale according to which 
taxes are imposed constitutes a primer that legitimises the collection of taxes 
in the fi rst place. 12  This section traces such a raison d ’  ê tre of taxation. In doing 
so, it relies on a moderate premise: rather than the pervasive role of taxes in the 
redistributive-interventionist and Keynesian policy regime, it considers the legit-
imacy of the revenue-raising function of taxes. This fi scal purpose was endorsed 
also in the liberal model of political rule, and long before espousing the social 
and interventionist orientation,  ‘ the modern state was basically a state based on 
taxation, the bureaucracy of the treasury the true core of its administration ’ . 13  
The functional and systemic legitimacy of taxation was formatively articulated 
in the liberal context of the limited government. 

 For the emergence of modern taxation, the functional separation between 
public and private spheres within the social order was key. 14  From the seven-
teenth century onwards, and reaching its climax in the nineteenth century, this 
differentiation developed as a separation between state and society, between 
government and economy. 15  In the liberal social model, the market system was 
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invented as a relatively autonomous institution, and it was seen as a primary 
site of promoting social and economic ends. The market was considered an 
action sphere of private actors, which entailed a confi ned role for the state. It 
was required that government does not dictate individuals ’  economic goals or 
reshape their commercial and contractual relations, and there was an expec-
tation that these relations be shaped by the price mechanism and market 
considerations. The state was also supposed to abstain from directly engaging 
in market activities, therefore eschewing the role as an economic actor. The 
government surrendering its economic agency under the liberal premise was at 
the heart of the process that Rudolf Goldscheid portrayed as the  ‘ expropria-
tion of the state ’ . 16  Since expropriated from its traditional fi nancial sources, 
the government was compelled to establish taxes as a permanent machinery of 
securing revenues. Yet, while their functional separation organised the life of 
a polity thoroughly, the state and the economy were not insulated from each 
other. 17  Rather, they were mutually embedded and served as conditions for each 
other ’ s reproduction. This was most evident with respect to taxation, which 
functioned as a nexus between public and private involvement in the creation 
of value within the social order. 

 In the modern tax state, succeeding the collapse of the feudal order, taxes 
were collected as fi nancing means, and they were essential for carrying out the 
general purposes that legitimised the existence and operation of the state. 18  
According to political thought at the time, the government ’ s task was seen as 
ensuring the life, liberty and estates of individuals. In establishing the politi-
cal community, individuals were seen to aspire to preserve  ‘ their lives, liberties, 
and estates, which I call by the general name,  “ property ” . The great and chief 
end, therefore, of men ’ s uniting into commonwealths and putting themselves 
under government is the preservation of their property ’ . 19  Without a doubt, the 
government ’ s political mandate was a limited one. However, taking care of the 
governing duties necessitated resources, and  ‘ governments cannot be supported 
without great charge, and it is fi t everyone who enjoys his share of the protec-
tion should pay out of his estate his proportion for the maintenance of it ’ . 20  
Similarly, for Thomas Hobbes, the rationale of the state was to secure peace, 
liberty and proprietary rights, and taxes imposed  ‘ on the people by the sovereign 
power, are nothing else but the wages, due to them that hold the public sword, 
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to defend private men in the exercise of their several trades, and  callings ’ . 21  
Enforcing property rights and contractual obligations was vital for the func-
tioning of the economy, and this was possible only under the auspices of state 
authority, which in turn depended on taxes. 22  In the emerging liberal social order, 
taxation constituted a structural core among the systemic conditions enabling 
private production and exchange, and it was due to taxes that the creation and 
 reproduction of value within the economic sphere could transpire. 

 While taxation enables the market economy, the collection of taxes itself is 
dependent on the private sphere. Since taxes are imposed on economic activities 
and private holdings, the private domain serves as a necessary underpinning that 
renders fi scal extraction feasible. This dependence is the fate of the expropri-
ated state in the Goldscheidian sense, and it provoked Joseph A Schumpeter to 
characterise the tax state as an economic parasite. 23  In the liberal constitutional 
order, endorsing private ownership and entrusting economic efforts primarily to 
the private sphere, the state acts in the role of an external and non-contractual 
party, which takes part only in the market outcomes, which happens by means 
of imposing taxes. 24  Therefore, the market society is a socio-legal framework 
within which taxation achieves its mature design, and it functions as a systemic 
correlative of taxation. 25  The dependence of taxation on the market economy 
also entails that taxes may not frustrate the value-generating potential of the 
private economy, as this would eradicate the very conditions on which taxation 
rests. 26  Furthermore, given that taxation involves an extractive intrusion into the 
economy, the acceptable level of taxation became a heated issue in the liberal 
state. From the mid-eighteenth century onwards, political economy emerged as 
a pervasive disciplinary framework seeking to introduce economically rational 
boundaries for government powers, including taxation. 27  Still, even though the 
constraining principles on the power to tax were sought throughout the era of 
liberal state formation, and vehemently so among political economists, the role 
of taxation in enabling the private economy remained the premise that advised 
not to abolish taxes but to fi x their proper position in the social and economic 
process of value formation. 
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 Since taxation enables private economy and vice versa, taxes and economy 
stand in a mutually reinforcing relationship, operating as each other ’ s functional 
counterparts. 28  The relationship of mutual reinforcement between the public 
and private spheres, in which taxes contribute to the conditions of the econ-
omy and the economy provides for fi scal extraction, was essential in solidifying 
the conception that taxes and the economy constitute a more or less integrated 
socio-economic structure. By the end of the nineteenth century, this model of 
legitimising taxes had found a distinct form and become fi rmly settled in the 
theory of public fi nance, as demonstrated by Lorenz von Stein ’ s ideas. Von 
Stein ’ s justifi cation for taxation was based on the social-theoretical assumption 
that it is 

  beyond the possible that the community could provide for individuals, also economi-
cally, the conditions for their progress, unless individuals return [to the community] 
a portion of the economic rewards they derive under these conditions  …  This is the 
economic principle of any human community. 29   

 By means of law, this fundamental social-theoretical principle is translated into 
a tax system. A tax system serves as a legal framework within which the private 
sphere can fl ourish, and hence, the members of a society ought to contribute to 
the public purse in return. In this, von Stein sees  ‘ the origin of the organic circuit 
in the innermost life of the state  … : tax potential [within the private economy] 
enables taxation, taxation provides for administration, and administration, in 
turn, engenders tax potential ’ . 30  Therefore, the production of economic value is 
a circular process, structured around public and private constituents, as prefi g-
ured by the exchange theories of taxation. 31  

 On the face of it, conceptualising the relationship between taxation and 
society as one of mutual reproduction seems to follow the outright benefi t 
theory of taxation. The most fully developed variant of the theory prescribes 
individuals to pay taxes in exchange for and in proportion to the benefi ts they 
receive from the government. 32  Thus, such a theory entails a specifi c criterion 
for distributing the fi scal burden between taxpayers. Because of its distribu-
tive premises, the benefi t theory became fi ercely contested at the turn of the 
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twentieth century, and the emerging political ideas of social justice transformed 
real-world tax systems. 33  To begin with, tax fairness required that the fi scal 
burden be distributed according to the principles of equal sacrifi ce or ability to 
pay. Furthermore, taxes were increasingly and deliberately harnessed to level 
socio-economic conditions and redistribute resources between individuals. 
Finally, the taxation of personal income forcefully asserted itself and comple-
mented the traditionally prevalent consumption taxes. The three changes 
were intertwined. Tax fairness and redistribution necessitated that taxes be 
imposed in line with the individual taxpayer ’ s socio-economic conditions, 
and the taxpayer ’ s level of income was an important personal circumstance. 34  
The abstract taxpayer of the liberal legal system was to be replaced with the 
more socially embedded individual, whose material and personal circum-
stances would be given due respect. As noted by Carl Schmitt, the concepts of 
the emerging tax law aimed at doing  ‘ justice to the individual reality of living 
conditions, in order to conceive the economic circumstances in a fair manner 
with respect to taxation ’ . 35  Under this premise, the benefi t theory was discred-
ited for either endorsing inappropriate distributive criteria or neglecting a most 
vital issue of distribution altogether. 

 It should not be ignored that a number of liberal fi scal theories are indeed 
affi liated with the fully developed benefi t theory of taxation. Yet, the doctrine 
of reciprocity between taxation and economy does not, as such, entail the fully 
developed form of the benefi t theory. Since seeking to justify fi scal extraction 
from society at large, it leaves the issue of tax distribution as such unresolved. 
However, because this conception infers the legitimacy of taxation from the 
structural benefi ts provided by the state, it endorses what could be called the 
collective interpretation of the benefi t theory. 36  Rather than a standard for indi-
vidual tax shares, the mutual reproductivity serves as a principle for justifying 
the collection of taxes from a collective body of individuals. For this reason, 
the principle allows different interpretations of how the tax burden ought to be 
eventually allocated between taxpayers. In fact, from the early twentieth century 
onwards, governments increasingly incorporated both benefi t and the ability-to-
pay aspects of taxation, as they sought to strike a balance between impersonal 
( ad rem ) and personal taxes. The core issue was  ‘ to what  extent  these two 
contrasting principles  –  personal or impersonal taxation  –  shall be recognized in 
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our tax systems ’ . 37  While tax systems were rearranged under the interventionist 
welfare state premise, taxes continued to be legitimised also with reference to 
the benefi ts they rendered possible. Rather than endorsing an exclusive doctrinal 
background, the emerging tax systems implemented a dual composition and 
allowed two separate tax philosophies to intersect. 

 By the twentieth century, the systemic role of taxation in the socio-economic 
order was fi rmly entrenched, and this role legitimised the collection of taxes for 
fi scal purposes. Taxes enable the system of law and government, which in turn 
serves as an institutional precondition for creating and reproducing value within 
the private sphere. Taxation thus extracts value from the economy whose func-
tioning it enables. While liberal political thought was a heterogenous tradition, 
its efforts to conceptualise the role of taxation in the overall economic process 
of value creation was one of its essential contributions to discourses on taxa-
tion. However, it undeniably lost its exclusivity as tax systems were thoroughly 
revamped in the political framework of the welfare state.  

   III. JURISDICTIONAL CONGRUENCE BETWEEN ECONOMIC VALUE 
FORMATION AND THE POWER TO TAX  

 Before the twentieth century, political thought on taxation did not signifi cantly 
refl ect on the territorial and international extension of the power to tax. The 
economy was chiefl y assumed to operate within national borders, and the ques-
tion regarding the activities that affi liate with a particular territory and allow a 
national exchequer to legitimately tax these activities was left unresolved. After 
the First World War, the problem of allocating taxing powers between national 
polities emerged rapidly. The adoption of income taxes, soaring tax rates and 
the quest for restoring the international economic order pushed the eradica-
tion of international double taxation onto the political agenda. 38  The double 
tax burden was an increasingly likely outcome, as the internationalisation of 
economy proceeded in parallel with states retaining their national tax sover-
eignty, resulting in the separation of fi scal and economic geographies. 39  With 
the purpose of alleviating double taxation, governments sought agreement on 
which state had a cause to tax and which ought to relinquish its fi scal claim. The 
task was to segregate taxing powers so that a proper territorial pairing between 
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economy and taxation would follow. This resulted in a search for suitable 
connecting factors that could be used to trigger the state ’ s jurisdiction to tax. 

 In the nineteenth century, tax liability was generally based on national citi-
zenship. By the time international efforts against double taxation commenced, 
nationality had already been largely displaced by other criteria. 40  In a famous 
report on double taxation, commissioned by the League of Nations and drafted 
by four prominent economists, the authors maintained that taxation based 
on nationality was predicated on the idea of political allegiance between state 
and individual. In their critical opinion, the economists insisted that political 
allegiance only had marginal relevance for tax liability. In  ‘ the modern age of 
the international migration of persons as well as of capital, political allegiance 
no longer forms an adequate test of individual fi scal obligation ’ . 41  The econo-
mists suggested that political allegiance be replaced with economic allegiance, 
conveying material and economic factors that qualify, unlike a formal criterion 
of nationality, as genuinely pertinent for tax liability. 42  The concept of economic 
allegiance adhered in part to the notion of economic belonging ( wirtschaftliche 
Zugeh ö rigkeit ) introduced by Georg Schanz 43  and developed further by Ernst 
Blumenstein. 44  For Schanz, the most essential aspect of economic belonging 
was the territorial origin of wealth and income, which referred to a territory 
in which wealth and income were generated. The four economists also deemed 
the territorial source of income a key element in economic allegiance, equating 
the economic origin with the community whose economic life  ‘ makes possible the 
yield or the acquisition of the wealth ’ . 45  In addition, the economists perceived 
the taxpayer ’ s country of residence as an important feature of economic alle-
giance. What emerged from the economists ’  refl ections were two alternative 
proxies for tax jurisdiction: the residence of the taxpayer and the territorial 
source of income. Drawing on these, the right to tax is conferred either on the 
state of the taxpayer ’ s residence or the state in which the taxpayer ’ s income is 
generated. 

 From the 1920s to the mid-1960s, international cooperation against 
double taxation progressed signifi cantly in the League of Nations and in the 
Organisation for European Economic Co-operation (later the Organisation for 
Economic Co-operation and Development (OECD)). The key goal was to opt 
for a proper connecting factor for tax jurisdiction and to safeguard the suit-
able congruence between economy and the power to tax. Framed by the four 
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economists ’  preparatory work, virtually the only proxies considered were the 
taxpayer ’ s residence and the origin of income. Notwithstanding the agree-
ment on these alternatives, the negotiations were affl icted with controversies 
over the actual choice between them. As recounted in the literature, 46  govern-
ments ’  stances oscillated between residence and source taxation. The overt 
background for this was countries ’  parochial fi scal interests. Capital-exporting 
countries sought to benefi t from investments made abroad by their residents, 
which pushed them to advocate residence taxation. Capital-importing countries 
wished to extract from investments made by non-residents, which urged them to 
promote source taxation. In addition, practical concerns relating to the adminis-
tration of taxes were raised, and these were prompted by the fear of tax evasion. 
However, there were profound tax-theoretical considerations in circulation, and 
these played a role in shaping the international settlement on the allocation of 
taxing rights, which was established by the mid-1960s. 

 A source country ’ s entitlement to tax is associated with benefi t taxation. In 
more precise terms, territorial taxation draws on the collective variant of bene-
fi t taxation, as interpreted in  section II . 47  Thus, rather than only relying on an 
abstract international law argument about states being authorised to exercise 
sovereign authority within their territorial borders, source country taxation is 
associated with considerations characteristic to tax law and the ways of legiti-
mising taxation in a domestic setting. In the double taxation context, the benefi t 
doctrine expands its validity from a principle of legitimising taxation vis-a-vis the 
economy to an allocational rule of distributing tax bases between governments. 48  
Since a source country ’ s government provides enabling conditions also for 
non-residents ’  economic activities,  ‘ foreigners, whose activities reach some 
minimum threshold, should contribute to the costs of services provided by the 
host government ’ . 49  Thomas Adams, who exerted major infl uence on the work 
against double taxation, asserted that national public bodies are constitutive in 
the economic process and should therefore be seen as  ‘ silent partners in every 
business enterprise ’ , 50  which legitimises taxation at the source of economic 
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activities. In benefi t-based source taxation, a special importance was attributed 
to the country in which the economic value was generated as a result of entre-
preneurial and productive activities. 51  The source country ’ s privilege to impose 
taxes on various types of income, such as business income, was recognised in 
virtually all intergovernmental solutions to double taxation, and it solidifi ed 
itself as a key element in the doctrine of economic allegiance. 

 In source country taxation, the primary proxy for aggregating income for 
tax purposes is the territorial origin of income. In an internationally scat-
tered economy, this results in the geographical fragmentation of a person ’ s tax 
liability. The architects of the international tax regime saw the dispersion of 
tax liability as a problem because they perceived it to compromise the ability-
to-pay principle. Imposing taxes in line with a taxpayer ’ s ability to pay and at 
a progressive scale required that the taxpayer ’ s entire economic circumstances 
and total income were taken into consideration, which necessitated choosing 
the taxpayer as the primary unit for clustering income. 52  This was regarded 
inconsistent with the system of territorially fragmented tax liability, in which 
the category of taxpayer was less relevant for imposing taxes than the terri-
torial source of income. 53  For this reason, a more intimately taxpayer-related 
proxy for tax jurisdiction was advocated. The connecting factor was found in 
the taxpayer ’ s country of residence, which allowed taxation according to the 
taxpayer ’ s worldwide income and at an appropriate progressive rate. This was 
pivotal already in the four economists ’  report, which relied expressly on the 
ability-to-pay principle and embraced residence taxation as the key method of 
implementing ability-to-pay taxation in an international context. 54  However, 
residence taxation did not fi gure as antithetical to economic allegiance nor to 
the normative tenet that taxes be paid in a country with an economy affi liated 
to the taxpayer. 55  Rather, also the place of residence indicated the location of 
the taxpayer ’ s economic connections, and hence, it overlapped with the premise 
of source taxation. The economic ties of international taxpayers are many in 
number, not few. But since source country taxation was incapable of taking into 
account the taxpayer ’ s worldwide income and accommodating inter-individual 
equity, as required by ability-to-pay taxation, the territorial origin of income 
as the exclusive connector for tax jurisdiction was not enough. Therefore, in 
eradicating double taxation, source and residence were both employed in the 
allocation of taxing rights. 



A Justifi cation for the EU’s Power to Levy Taxes 71

  56    See       KC   Wang   ,  ‘  International Double Taxation of  Income: Relief  through International 
Agreement 1921 – 1945  ’  ( 1945 )  59      Harvard Law Review    73, 81 – 92    ; Jogarajan (n 46) 249 – 50.  
  57    For a conceptual analysis of personal and impersonal taxes, see       WH   Coates   ,  ‘  Double Taxation 
and Tax Evasion  ’  ( 1925 )  88      Journal of  the Royal Statistical Society    403   .   
  58          JF   Avery Jones   ,  ‘  Sir Josiah Stamp and Double Income Tax  ’   in     J   Tiley    (ed),   Studies in the History 
of  Tax Law:     Volume 6   ( Hart Publishing   2013 )    9 – 10.  
  59    League of Nations,  Double Taxation and Tax Evasion: Report and Resolutions Submitted by 
the Technical Experts to the Financial Committee , document F.212 February 1925 (Geneva, League 
of Nations, 1925) part II, section 3; see also League of Nations,  Double Taxation and Tax Evasion: 
Report Presented by the Committee of  Technical Experts on Double Taxation and Tax Evasion , 
document C.216 M. 85. 1927 II (Geneva, League of Nations, 1927).  
  60    Graetz and O ’ Hear (n 50) 1036.  

 The tension between source and residence taxation reveals how the clash 
between the benefi t and ability-to-pay principles, originally underlying the 
domestic discourse on taxation, shaped the international tax regime. In the 
formative phase of the regime, there was also tension in the separation between 
impersonal and personal income taxes, characteristic to national systems of 
taxation. 56  The former were imposed sporadically on the taxpayer ’ s various 
types of income, with each tax having a separate tax rate. Because impersonal 
taxes were levied independently of each other, they were incapable of aggre-
gating the taxpayer ’ s total income for the purpose of graduated taxation. 
Personal taxes, in contrast, were general in a sense that they were charged on 
the taxpayer ’ s combined income. In aggregating the taxpayer ’ s entire income, 
personal taxes provided for taxation at a progressive rate. 57  Since impersonal 
taxes largely ignored the taxpayer ’ s personal circumstances while personal taxes 
took them into consideration, the former were associated with benefi t and the 
latter with ability-to-pay taxation. 58  Drawing on the connection to benefi t and 
ability-to-pay taxation, the experts from the League of Nations maintained that 
regarding impersonal taxes, 

  we have recognised the primary importance of the idea of origin, that is to say, the 
system of the assignment of income; in the case of the general or personal tax, on 
the contrary, we have recognised the primary importance of the idea of domicile 
[residence]. 59   

 Systemically scattered impersonal taxes could be matched with territorially 
fragmented source taxation, but integrated personal taxes entailed aggregate 
taxation by the country of residence. The demarcation between these basic 
categories exerted a major, even if not uninterrupted, infl uence on attributing 
different types of income to the jurisdictions of either the source country or 
country of residence. This stressed the nature of income tax as a  ‘ dual thing ’  
that must accommodate territorial as well as ability-to-pay considerations. 60  
Thus, the classical tension between benefi t and ability-to-pay taxation resur-
faced and shaped the international tax regime. 

 Between the 1920s and the mid-1940s, several model conventions for allevi-
ating double taxation were introduced by the League of Nations. In all of the 
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models, the power to tax specifi cally enumerated types of income were allocated 
either with reference to the origin of income or the taxpayer ’ s residence. In so 
doing, the models attempted to reconcile national fi scal interests and to strike 
a balance between benefi t and ability-to-pay taxation. Importantly, the League 
of Nations embraced an either-or approach: a specifi c item of income, such as 
interest income, was attributed either to residence or source country. To some 
extent, this changed with the OECD ’ s 1963 Model Convention. 61  Regarding 
some income types, the OECD also adopted an either-or approach. However, 
rather than granting either source country or country of residence an exclusive 
right to a particular income, the one and the same income could be taxed in part 
by the source country, in part by the country of residence. Technically, a maxi-
mum for a source country ’ s tax rate would be agreed upon, while the country of 
residence would have a right to tax the same income without any upper limit, 
although it was expected to credit the tax imposed by the source country. For 
some items of income, this became a lasting element in the international tax 
regime. While this has been a relatively unnoticed policy shift, it is relevant for 
two reasons. First, it shows the intricacy of appreciating whether specifi c types 
of economic activities ought to be associated exclusively with the source country 
or country of residence. The same income could have an economic allegiance 
with multiple countries, with each country contributing to the production of 
the income. Thus, not only was it necessary to balance benefi t and ability-to-
pay taxation against each other but also the various economic and territorial 
connections of income. Second, the change of approach conceded that, in the 
case of more than one extracting treasuries, taxing the same income could be 
attributed to two exchequers. Economic activities could be taxed jointly across 
borders. 

 Since the turn of the millennium, the international tax regime has been fi ercely 
criticised. It has frequently been asserted that the regime ’ s basic principles have 
proven to be outdated under the conditions of globalised, fi nancialised and digi-
talised economies. 62  Does this discontent suggest that the regime ’ s underlying 
aspirations are becoming relics that ought to be abandoned ?  The answer is in 
the negative. Over the last 10-year period, a powerful political credo that  ‘ profi ts 
are taxed where economic activities take place and value is created ’  63  and that 
there ought to be a genuine  ‘ link between taxation and where economic activ-
ity takes place ’  64  has emerged. The plea has been fuelled by the jurisdictional 
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mismatch between taxation and economy. Even in a long-term perspective, 
this features as one of the most powerful articulations of economic allegiance, 
and one that has infl uenced the OECD ’ s and the EU ’ s efforts to address tax 
avoidance and the digitalisation of business. In academia, similar insights have 
been put forward, albeit under somewhat different conceptualisations. 65  These 
approaches to the international tax regime, and corporate tax in particular, have 
been informed by the aspirations of economic allegiance and the reciprocity 
between taxation and economy. The international tax regime ’ s key fl aw is found 
in its incapacity to implement, at the level of legal rules, the political and idea-
tional aspirations that underlie the regime. It is advocated that rather than being 
deserted, these aspirations should be revitalised. However, many recent propos-
als for the overhaul of the international tax regime point beyond the elements 
that have traditionally governed the interpretation of economic allegiance. 66  For 
instance, emphasising the value-creating role of digital services ’  users may shift 
the economic allegiance from the production jurisdiction towards the market 
jurisdiction. 67  The exceptions aside, a host of recent reform proposals have 
pleaded that an essential link between taxation and economic value creation 
must be identifi ed. 

 The international tax regime, as developed for the purpose of allocat-
ing taxing rights horizontally among countries, exhibits several important 
properties. First, it acknowledged the normative signifi cance of the reciprocal 
relationship between taxation and economy. This was obvious in the doctrines of 
economic allegiance and territorial taxation, which enforced the benefi t aspects 
of taxation. In this regard, it must be borne in mind that the international tax 
regime related merely to income taxation. Thus, in the overall system of taxa-
tion and besides income taxation, consumption taxes remained in operation and 
were imposed on a basis of economic allegiance, which once again emphasised 
the benefi t aspects of taxation. Second, taxing rights were not distributed solely 
with reference to territorial connections. The ability-to-pay principle, having 
gained political and academic traction, insisted on accommodating income 
taxes to the taxpayers ’  overall and worldwide socio-economic circumstances, 
which refl ected taxpayers ’  actual ability to pay taxes. The international tax 
regime was thus shaped by the ability-to pay as well as benefi t aspects of taxa-
tion. Third, the coexistence of benefi t and ability-to-pay premises resulted in 
a tiered or layered structure of the tax regime. Drawing on benefi t taxation, 
the power to tax was allocated to the source country, while on the basis of 
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ability-to-pay taxation, it was assigned to the taxpayer ’ s country of residence. 
Source country taxation respected territoriality and economic allegiance, and it 
was legitimised by ideas that had traditionally justifi ed the exercise of the power 
to tax in a vertical relationship between state and individual. Country of resi-
dence taxation was also legitimised with respect to economic allegiance. Beyond 
that, however, taxation by the country of residence was founded on the capacity 
of the country of residence to enforce ability-to-pay taxation and generate tax 
fairness in a horizontal relationship between taxpayers. Thus, in the dual system 
of an international tax regime, separate political entities were allowed to assert 
their taxing rights under partly different premises. The source country makes a 
claim on the basis of the territorial connection between taxation and economy, 
while the country of residence also resorts to considerations pertaining to inter-
individual tax fairness and social justice.  

   IV. THE EU AS A SECOND-ORDER SYSTEM OF ENABLING 
ECONOMIC VALUE FORMATION  

 In developing the international tax regime, the goal was the proper horizontal 
allocation of taxing powers among nation states. In the context of the EU, the 
issue transforms into the vertical allocation of taxing powers between the EU 
and its Member States. This vertical allocation of taxing powers differs from 
the interstate allocation in two related respects. First, in their horizontal rela-
tionship, states are politically autonomous governing units. In the multi-level 
European political structure, in contrast, there is a normative division of govern-
ing functions and competences between the EU and its Member States. The EU 
is thus legally and functionally intertwined with its Member States, and vice 
versa. Second, notwithstanding certain recent efforts regarding the determina-
tion of corporate tax bases 68  and even tax rates, 69  the horizontal allocation has 
not, so far, involved the positive construction of the power to collect taxes, as 
the key aspiration has been to avoid excessive tax burdens. The international 
tax regime prescribes the limits to the authority of states to tax but abstains 
from imposing on states any obligation to collect taxes. 70  In the EU, the problem 
is related to the positive construction of the EU ’ s power to collect taxes. The 
power would be instrumental in enabling the functional allocation of governing 
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duties between the EU and its Member States. These two differences aside, this 
section refl ects on whether the international tax regime ’ s traditional principles 
and structures, legitimising tax collection in national polities, are meaningful for 
a review of the legitimacy of the EU ’ s power to levy taxes. 

 The international tax regime ’ s key lesson for the European power to tax is 
its dual structure. In this structure, taxation by the source country is legitimised 
through its value-enabling capacity, and taxation by the country of residence 
is legitimised through both its value-enabling capacity as well as its ability to 
execute socio-economic equity among individuals. In the relationship between 
the EU and its Member States, the dual structure of taxation has never been in 
operation: since the early phase of integration, Member States have retained 
their power to collect taxes, and the EEC and its successors have been fi nanced by 
means mainly other than taxes, regardless of contrary political pursuits. 71  This 
is striking, as the dual structure of the international tax regime bears a relevant 
resemblance to the original two-tiered model of European integration, which 
was authoritative beyond tax-collecting powers. In this model, European market 
integration was assumed to generate economic growth and aggregate wealth 
across borders, while Member States had the mandate to redistribute resources 
between individuals and implement democratically established standards for 
social justice. 72  In this two-tiered system, the  ‘ integration process was meant to 
expand the size of the (economic) cake, and the Member States were meant to 
redistribute that cake internally ’ . 73  The system was part of the broader post-war 
settlement of  ‘ embedded liberalism ’ , 74  in which national welfare regimes and 
international market order coexisted and reinforced each other. 

 To confer the power to collect taxes on the EU would not hinder Member 
States ’  prospects of  using taxes for their democratically established ends. 
Member States, as the primary sites of the European taxpayer ’ s social and 
economic ties, would retain their power to tax alongside the EU, and they would 
still be allowed to use taxes for various fi scal and redistributive purposes. In this 
sense, Member States would be reminiscent of countries of residence, whose 
right to tax was based on their contribution to the economic process, their 
capacity to enforce socio-economic fairness, and their ability to do justice to the 
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taxpayer ’ s personal circumstances. Therefore, dismantling national power to tax 
is not a part of the agenda. The question, rather, is whether there are legitimate 
grounds to grant the EU the power to collect taxes alongside Member States. 
Or, more precisely, can the EU be claimed to play a relevant similar role to the 
one that national polities, in their source country capacity, play in enabling value 
creation ?  Provided that the EU, as a second-order polity, makes a conceivable 
contribution, alongside Member States as fi rst-order polities, to value creation, 
it could make a claim to tax the value it enables. In fact, over the last 10 years or 
so, this has emerged as perhaps the chief path of legitimising the EU ’ s power to 
collect taxes. 

 Over the past decade, the EU ’ s productive contribution to the accrual of 
economic value has been increasingly conceptualised as a  ‘ European added 
value ’ , which amounts to  ‘ the value resulting from an EU intervention which is 
additional to the value that would have been otherwise created by Member States 
acting alone ’ . 75  I submit that there are two key mechanisms for the generation 
of a European added value or European public goods. The fi rst is the legisla-
tive creation of the European internal market. Ever since the inception of the 
European communities in the 1950s, the European market has been the primary 
means of contributing to economic growth. Originally, this was intimately 
linked to the idea of  ‘ dynamic growth ’ , which characterised then-contemporary 
economic theories and which the architects of the European market equated 
with economies of scale, improved conditions of private competition, and 
increased productivity of investments. 76  For these rewards to emerge, compe-
tition law and the cross-border economic freedoms were established through 
European law. As a result, the regional system of Europeanised market economy, 
as a primary site of economic value creation, was no longer sustained solely 
through national legal systems, but a signifi cant part of the legal substructure 
enabling private value creation was shifted to the European level. The second 
typical mechanism for generating European added value is budgetary expendi-
ture and investment-type spending in particular. This spending has usually been 
implemented through various funds, from which pooled resources are distrib-
uted and whose signifi cance has increased during the course of integration. 77  
Recently, investment-type spending reached notable importance and topicality 
as the NextGenerationEU recovery instrument was adopted. The more these 
funds benefi t the whole of the EU and the more they hold a genuinely European 
added value, the less they are bound to appear as an object of a  juste retour  zero-
sum game in political bargaining. 78  
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 Drawing on the premise of  benefit taxation, the European added value 
provides a basis for a European power to collect taxes. EU policies are contribu-
tory causes in the process of value creation, and the value not accrued in the 
absence of such policies may be taxed by the Union. This is most obvious with 
respect to the internal market, but the case can be made regarding public invest-
ments as well. 79  In line with the benefi t theory, albeit routinely without reference 
thereto, it has been suggested that the focus of EU taxes  ‘ should be on fresh 
receipts from activities immediately linked to the process of Europeanisation 
and globalisation ’ , and that taxing this activity  ‘ could quite reasonably and 
even profi tably be mobilised to pay for the collective action that is its neces-
sary concomitant and precondition ’ . 80  Without a doubt, the gains accruing 
in the internal market cannot be attributed entirely to the EU. Rather, the EU 
and Member States have a co-original effect in contributing to the existence of 
economic activity and the value it entails. This co-originality is familiar from 
the double tax context. In allocating taxing rights with deference to economic 
allegiance, it may be hard to determine the true and exclusive origin of specifi c 
activities. The right to tax dividend income, for instance, may be attributed to 
both source countries and countries of residence, as both may be seen to play 
a role in its formation. Likewise, in the European two-tiered system of econ-
omy, the public framework that enables market activities cannot be exclusively 
reduced either to its European or national pillar. This requires that the legal 
aspects of value creation are taken seriously. The EU does not come with its 
own population and it does entail a territorial extension, in a tangible and mate-
rial sense. However, through its legal substructure and resource system, the EU 
contributes to value formation in an intangible way characteristic to the second-
order and post-national systems of governance. 

 In allocating tax bases under the EU ’ s taxing authority, the cross-border 
element of economic activities is a key, for two reasons. First, cross-border activ-
ities are a prototypical instance of the type of  ‘ economic activity enabled by the 
internal market ’ , and hence, they are linked to the European enabling policies 
and taxing authority. 81  From the benefi t perspective, they are a legitimate target 
of taxation. Second, as a result of fi scal interdependence and tax competition, 
Member States ’  effective capacity to tax mobile tax bases within the internal 
market has diminished. Rather than being exogenous to the EU, this outcome 
can be traced back to the European market-making integration. 82  The internal 
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market has thus facilitated an asymmetry between its benefi ts for private actors 
in their role as cross-border market citizens and disadvantages for governments 
in their role as tax collectors. However, the EU itself would be well positioned to 
tap mobile capital fl ows with a cross-border dimension, and it could  ‘ aim for tax 
bases that are, more or less, beyond reach of individual states and accessible only 
by joint action ’ . 83  This would incorporate a corrective and balancing component 
into the European tax. 84  In essence, it would help Member States to adopt tax 
policies that are diffi cult to introduce and enforce under competitive pressures, 
prompted by transnational economic order. Addressing the negative fi scal exter-
nalities of integration would not interfere with the mandate of Member States 
to enforce their democratic conceptions of socio-economic fairness, but would 
rather compensate the losses incurred from the very process of integration. 
Therefore, in imposing taxes, the EU would act according to its perhaps primary 
functional role as an entity that solves collective action problems, and precisely 
in the fi eld in which Member States have lost vital capacities to enforce their 
public policies. 85  In all this, the cross-border aspect and the taxpayer ’ s degree of 
cross-border mobility would count as key factors in triggering the EU ’ s legiti-
mate power to collect taxes, and a European tax would relate to both positive 
and negative effects that the EU legal order entails. 

 Taxing cross-border activities by the EU would not merely generate reve-
nues and limit fi scal externalities originating in the European market order. It 
could also alleviate Member States ’  struggles over the horizontal allocation of 
cross-border and mobile tax bases. In many cases, it appears notoriously hard 
to identify which Member State ought to be entitled to tax specifi c activities, as 
the territorial and value-enabling basis of taxation leaves much margin for inter-
pretation. As stated in  section III , the recent tax policy initiatives in the EU have 
widely endorsed the dogma of taxing where value is created. Implementing the 
principle in practice, however, has proven complicated, especially with respect 
to highly immaterial and mobile corporate activities. The EU ’ s original common 
consolidated corporate tax base initiative of 2011, for instance, encountered 
fi erce resistance because of the consolidation formula, according to which 
income was to be allocated between Member States. 86  Likewise, reinterpret-
ing the concept of permanent establishment so that it would allow taxation of 
income (or revenue) from digital services in what is considered a proper site of 
economic activity has stalled. 87  Each time the reallocation of tax bases among 
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Member States is pursued by political means, obstacles emerge. In these cases, 
a European tax might be a part of the solution. 88  Rather than struggling to opt 
for one country or another, the proper site of taxation and also value creation 
might be the European level. This would not merely be a forced compromise in 
a situation where no other feasible solution appears in sight. On the contrary, 
in the complex value-enabling fabric of the European polity, the European level 
might well be the appropriate site of value creation, especially for cross-border 
activities. 

 Underlining the internal market benefi ts as a ground for instituting tax obli-
gations often results in the conclusion that cross-border corporate entities and 
mobile fi nancial capital ought to bear the tax burden, and correctly so. Yet, at 
the same time, European taxes are also portrayed as a conceivable means of 
fostering individuals ’  democratic citizenship and participation in the EU polity. 
Taxes could enhance European citizens ’  sense of political belonging in the EU, 
make the functioning of the EU system of governance more transparent to the 
citizens, raise their awareness of how the EU machinery functions, and increase 
their attentiveness to European politics. 89  To put it simply, European taxes would 
have a democratically productive role in reinforcing the link between individuals 
and the EU. This perception is affi liated with the broad strand of scholarship 
discussing the constructive role of taxation in building the modern state, nation 
and democratic institutions. 90  In the context of the EU, authors often stress that 
taxation would make the fi nancial burden that the European polity imposes 
on individuals visible and transparent. However, on a more fundamental level, 
paying taxes is a key form of belonging to a political community and engender-
ing a sense of authorship over the polity in which people ’ s lives are essentially 
formed and through which individuals connect to each other ’ s fate. 

 The two lines of reasoning above  –  the one considering mobile economic 
actors as an exclusive group of European taxpayers, the other stressing taxes 
as an essential means for a sense of political belonging  –  are diffi cult to accom-
modate simultaneously. If EU tax liabilities are merely allocated to cross-border 
corporate actors and fi nancial capital, the European taxes are bound to remain 
distant to a great number of European citizens, and the broad-based fi nancial 
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commitment to a polity, as a democracy-enhancing obligation, would still be 
missing. In fact, excluding European citizens from the body of taxpayers might 
facilitate the image of the EU as a community of capital and corporations, alien-
ating citizens from the EU as a polity far from their own making. Therefore, if 
we consider fi scal obligations as essential components of democratic citizenship, 
associating the internal market benefi ts solely with corporations and fi nancial 
capital might be counterproductive. Reducing the addressees of internal market 
benefi ts exclusively to corporate actors and fi nance might also disregard the fact 
that the internal market is not unconnected to European citizens, as citizens 
also have relevant economic ties to the European market. Furthermore, benefi ts 
from European investment-type expenditure are not confi ned to the corporate 
sector, of which the NextGenerationEU recovery package is a recent and in all 
likelihood not the last but rather an inaugural example. European citizens have 
relevant economic connections to the EU, and these are capable of justifying tax 
obligations beyond the business sector and providing for the political agency 
through citizen obligations. Therefore, an inclusive conception of European 
taxpayers would not entail that the link between the right to levy taxes and 
participation in the economy, as a basis for fi scal obligations, be abandoned. 
Indeed, the precise allocation of the tax burden between different groups of 
taxpayers is a topic that cannot be avoided in the EU context in the long run. 

 The fundamental question of who ought to be in the taxpayer position has 
been partly settled in the national context for quite some time, as national laws 
have embraced a broad taxpayer base. However, in the second-order polity of the 
EU, in which genuine tax obligations are still waiting to be introduced, the issue 
remains critical. I have proposed that the EU ’ s contribution to the economic 
value formation provides a strong normative case for genuine EU taxes. The 
creation of these European taxes could involve pertinent refl ections on vari-
ous types of connections that exist between economy, taxation and individuals. 
Therefore, while the efforts of engineering EU taxes may rely on traditional 
tax policy principles, they may also entail a meaningful reinterpretation and 
rearticulation of those essentials. Future quarrels over the EU ’ s revenue struc-
ture could thus make a signifi cant contribution to tax-theoretical ideas, usually 
rather resistant to historical change.  

   V. CONCLUSION  

 In this chapter, the idea of systemic and functional reciprocity between taxation 
and economy has been treated as legitimising taxation in national, international 
and EU contexts. The chapter has put forward that in each setting, the power 
to collect taxes enables economic value creation, which justifi es imposing taxes 
on the value being accrued. This pattern of thought has made an infl uential 
appearance through modern fi scal history and profoundly shaped the political 
rule. The chapter has also suggested that the EU ’ s power to levy taxes, a capac-
ity thus far non-existent in any signifi cant sense, could be legitimised on such a 
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basis. Although an admittedly unconventional polity, the EU ’ s power to collect 
taxes may nonetheless be justifi ed with reference to the powerful ideas devel-
oped in national and international contexts. In this view, the EU is considered a 
second-order value-enabling entity, whose power to collect taxes would match 
the already existing functions the EU plays in the European multi-level political 
structure. Rather than a revolutionary act, the conferral of tax-collecting power 
on the EU would signify a coherent step in the European integration process. In 
terms of institutional design, moving on from mere governance of national tax 
systems to governing through genuine European taxes would signify a consider-
able change. From a long-term historical and ideational perspective, however, 
even liberal political systems with limited government have allowed states to 
collect taxes to fi nance their governing functions. Therefore, rather than deeply 
ideational, the change would be real-political. 

 This chapter has asserted that the EU has a legitimate claim to tax the value 
it enables. In the nation-state context, the same argument has typically been 
employed to legitimise a very specifi c task of taxation, namely the fi scal function 
of raising revenues. This has also been the case in the present chapter, which has 
only refl ected on the revenue-raising function of taxes at the EU level. In no way, 
however, has this approach been intended to constrain the use of taxation for 
various socio-economic purposes beyond collecting revenues. The starting point 
of the chapter has been the two-tiered structure of the European polity, in which 
the task of enforcing socio-economic fairness between individuals by means of 
taxation rests chiefl y on the Member States. The EU, for its part, has its primary 
duty in providing genuinely European collective or public goods, which have an 
added value across borders and for the body of European citizens at large. The 
two-tiered division of labour, however, is not a fi xed given. Should the EU adopt 
an orientation towards a more redistributive community, European taxes could 
well be designed according to these preferences and reviewed against further 
legitimising principles. In the contemporary Union, in which the almost total 
absence of European power to levy taxes prevails, legitimising such a power 
must start from a relatively moderate premise. In this sense, the value-enabling 
role of the EU is not a restrictive and exclusive premise for justifying European 
taxes. It rather shows how imperfectly the current revenue system of the Union 
corresponds even to the liberal conception of the polity and the confi ned role 
that taxes are expected to play therein. 

 The Eurozone and Covid-19 crises have provoked lively political debates 
on the fi nances and revenues of the EU. Since the European Commission has 
prepared to deliver proposals on the new sources of EU resources, and since 
these will include different forms of taxation too,  ‘ the next phase of implement-
ing the own resources roadmap will inevitably involve the discussion of new 
or harmonised forms of taxation ’ . 91  In this exchange of views, the proposals 
must be reviewed against the proper and sustainable grounds of justifi cation. 
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Furthermore, whatever the eventual response at the European level, it must natu-
rally comply with the dictum of  ‘ no taxation without representation ’ , ie, it must 
come with democratic legitimacy. However, it has been pointed out that just as 
there cannot be taxation without representation, there cannot be representation 
without taxation. 92  The European Parliament that has some say over spending 
but lacks the power to decide on taxes covering that spending is a structurally 
bounded representative body. It is true that enhancing the power to tax is by no 
means a guarantee for a democratic organisation. Nonetheless, with this caveat 
in mind, European taxes could enhance the governing capacities at the European 
level and forge representative structures. In the end, a direct allegiance between 
the EU and the European individual in the role of a taxpayer could perhaps 
foster democratic agency in the polity that is in danger of remaining politically 
distant and opaque. The European connection between taxation and democracy 
might thus prove reciprocal and symbiotic.   
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