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Abstract

In the past three decades, violence against women has received considerable attention in human
rights law. While traditionally a matter for national law, today several human rights instruments
place obligations on state parties to protect victims from gender-based violence, for instance, via
judicial protection orders. National procedural law doctrines, however, have not been particularly
adaptive to these demands. In this article we discuss the structures, principles, and mechanisms
of procedural law in relation to the demands from human rights law.

l. Introduction

In the past three decades, considerable attention has been paid to violence against women
(VAW) in human rights.! While traditionally a matter for national law, today several
international legal instruments oblige state parties to protect victims from gender-based
violence.? The introduction of judicial protection orders (POs) is an expression of this duty to
protect. Protection orders can be defined as prohibitions to approach or contact another person,
issued by a court, a prosecutor, police, or an administrative body. National procedural law
doctrines, however, have not been particularly adaptive to the demands from international law.
The implications of this lack of flexibility of the civil and criminal procedure on (the
effectiveness of) POs have rarely been considered. In this article we discuss the structures,
principles and underlying assumptions of procedural law in relation to the demands from
international law on POs.

The difficulty in adopting the international human rights’ standards on VAW into
procedural law is largely a result of the contradictions between two legal fields (civil and
criminal) and two levels of legislation (international and national). During the past decades,
which have been characterized by increased globalization, human rights law has been evolving
rapidly. 3 In comparison, national law and the doctrines underlying specific legal disciplines
seem to have evolved much more protractedly. Similarly, the separation between legal
disciplines (civil, administrative and criminal) seems to be rather stable. Despite several
examples where elements of one legal discipline permeate the realm of another — e.g., allowing
civil claims for compensation within criminal procedure — the division by legal disciplines is
apparent in the codifications and drafting of laws and in the legislative process, as well as in
legal education, which for the most part is still organized along the lines of the prevailing legal
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fields.

Real life, however, is not lived according to the division of legal disciplines. Many
activities and actions have legal consequences and relevance in relation to multiple areas of law.
For example, a physical act characterized in criminal law as battery is investigated and tried
according to procedural law and, most likely, leads to the obligation to pay damages according to
private law. As the UN Special Rapporteur on Violence against Women (UN SRVAW) points
out, the lack of coordination between different branches of the legal system, such as criminal
courts and family courts, can impede women’s access to justice.

A number of international legal standards and obligations are relevant in this respect, and
directly applicable. Human Rights instruments address issues that used to be regulated within
national law. Today, there is an on-going interaction between international, European, and
national law, which leads to much discussion about how the three levels of regulation are
consolidated.® European law and international (human rights) law have shaped the national legal
systems in Europe in profound ways, sometimes in ways that were not anticipated.® With the
development of the international norms on violence against women, the obligations of states to
protect victims have become more specified, including references to judicial protection orders.
These types of orders have traditionally belonged to the domain of national procedural law, both
civil and criminal. However, the principles and doctrines of procedural law have not had a
central role in the preparation of international documents. One reason for this may have been that
the international legal instruments on violence against women have been prepared by experts on
violence, gender, and international and substantive criminal law.’

Procedural law is based on established doctrines and principles, which are quite distinct
for criminal and civil procedure. These doctrines hold, for instance, assumptions about the
parties, which may be problematic in the context of VAW. One of the difficulties lies in the role
attributed to the victims. In criminal procedure, the prosecutor and the defendant are still the
main parties, while the victim has only entered the procedural discussions during the past
decades. This has resulted in an extension of victims’ rights, but they still lack a central role.® In
civil procedure, the point of departure is that the parties are individuals who are autonomous,
capable and equal, a picture that is often far from the reality of VAW. A central theme in this
article is how these basic tenets of national procedural law correspond (or not) with the
international obligation to protect.

This article is organized in the following manner. First, in part 1l, we explore the
obligations and standards on protection orders in international and regional human rights norms
and in case law by the CEDAW Committee (CEDAW CEE) and the European Court of Human
Rights (ECtHR). In section 1ll, we identify the availability, accessibility, and monitoring and
enforcement of protection orders as analytical tools of assessment. In section 1V, we discuss the
procedural alternatives for providing protection. We cover three types of protection orders:
criminal protection orders, civil protection orders, and a new type of protection order that has
emerged in response to the increasing demands of protection against domestic violence: the
emergency barring order (EBO).® We use these three types as archetypes of protection orders,



connected to the criminal procedural tradition, the civil procedure tradition, and the claims of the
battered women movement. As such, our three archetypes do not correspond to any specific
national legal system. However, we can identify features of each of the archetypes in the
European Union Member States and we use concrete examples derived from national laws to
illustrate our argument. Next, in section V, we offer a theoretical discussion on the strengths and
weaknesses (pros and cons) of the criminal and civil procedural approaches to protection. Since
the protection of the victims is the focus of the international norms on VAW, we discuss the
possibilities to amend the procedural norms to increase protection provided to victims of
interpersonal violence, in line with due process requirements. The paper concludes with some
final observations in section V1.

1. Protection Orders in International Documents and Case law

Until the 1990s, violence against women was considered an issue for national law. Since then,
VAW has been conceptualized as a human rights violation. Over the past 25 years, several
international documents on VAW and domestic violence (DV) have indicated the responsibility
of the State to protect women,' aligning with the broader development of state responsibility for
acts by non-state actors.

Human rights norms on VAW suggest that the protection must address the continuous
nature of the violence, calling states to provide protection from imminent harm and against the
repetition of violence in the long term.!* The positive obligation of the states regarding acts by
private parties has evolved in the international instruments on VAW in terms of the prevention,
protection, and prosecution of violence.'?

A. Protection Orders in the CEDAW Committee

The CEDAW Committee holds in its general recommendations that violence against women is a
form of discrimination based on gender'® and has given specific recommendations on how the
states should address issues of VAW. In individual communications the Committee has
established a basic list of protection measures that include the duty of States to enact specific
legislation to combat violence, particularly domestic violence and sexual harassment. * More
specifically, the Committee has asserted that immediate protection of women victims must be
provided, for instance by means of exclusion orders and shelters.”> Measures offering longer-
term protection are also needed. For instance, the Committee has clarified that during ongoing
judicial proceedings detention should be possible and protection orders made available.®



Temporary protection of the victims while criminal proceedings are in progress is needed in
order to prevent any risk of irreparable harm.’

The incorporation of protection orders in human rights norms has been progressive.
Initially referred to in the assessment of individual cases, protection orders have only recently
started emerging in the General Recommendations, such as 33 (GR 33) on women’s access to
justice,® according to which protection orders may appear under family law and/or under
criminal law.*°

B. The Council of Europe

Although the European Convention on Human Rights (ECHR) does not explicitly mention
VAW, the case law of the European Court of Human Rights (ECtHR) has by now established
that a state’s failure to protect victims and adequately investigate domestic violence may
constitute a violation of the Convention.?® Such failure to protect may violate several rights
guaranteed in the Convention: right to life (art 2) 2, prohibition of torture (art 3),?? and/or right to
respect for private and family life (art 8).3

Like CEDAW, the Council of Europe has progressed from references to protection
measures to explicitly addressing protection orders. In Rec (2002)5, the Committee of Ministers
linked the obligation to exercise due diligence to prevent, investigate, and punish acts of violence
to the adoption of interim measures of protection.?* Since 2007, the ECtHR flagged for national
protection measures against domestic violence in several decisions.?®

Finally, the Council of Europe Convention on Violence against Women and Domestic
Violence (Istanbul Convention, 2011) explicitly incorporates the obligation to include protection
orders to the norms.?® It identifies different ‘moments’ of protection: immediate and longer-term
protection and requires states to offer victims of violence both emergency barring orders in
situations of immediate danger?” and longer-term protection orders.?® That said, the Istanbul
Convention does not specify how the protection orders should be implemented, allowing the
States to choose their procedural avenue. This silence is deliberate, a sign of respect for national
laws and legal traditions. °

1. Criteria for the Assessment of Protection Orders

Since protection according to the human rights law must be offered notwithstanding and in line
with the national legal traditions, the specific nature of protection orders and in particular the
distinction between criminal and civil protection has rarely been central in the discussions. The



international norms have clarified some basic criteria and scope of protection that these orders
should provide. They should be available and accessible to DV victims,* while monitoring and
enforcement mechanisms should be in place.3! The analysis in this article will focus on three
basic interconnected elements of protection that emerge from the international norms: 1)
availability, 2) accessibility, and 3) sufficient monitoring and enforcement.

A. Availability

The need to make protection orders available is clearly stipulated in the normative documents.
CEDAW General Recommendation (GR) 33 clarifies that such availability entails ‘the
establishment of courts, quasi-judicial bodies or other bodies throughout the State party in urban,
rural and remote areas,” suggesting that protection orders should be provided for in all areas of
the country.® In addition, POs should be provided promptly, following simple procedures and
have immediate effect.*® For example, in E.S. v. Slovakia the ECtHR stated that a domestic
violence situation called for an immediately available separation order concerning the apartment
of the spouses.®

Another aspect of availability is the question who has the power (or duty) to request or
impose the POs. In DV cases the competence should depend on the particular ‘moment of
protection.” Immediate danger seems to call for ex officio application of the orders, ensuring the
protection of the victim and thus complying with the due diligence obligations of the state. * In
less severe situations, victims should have the chance to decide whether and when to request a
protection order.® Finally, the protection order should be available notwithstanding other (main)
proceedings®” and last long enough for the situation of domestic violence to desist or for the
victim to apply for prolonged protection.

B. Accessibility

Access to justice constitutes a human right,® and the international standards on POs are an
operationalization of that right. According to the CEDAW Cee, all justice systems, both formal
and quasi-judicial, must be secure, affordable, physically accessible, adapted, and appropriate to
the needs of women, including those who face intersecting or compounded forms of
discrimination.®® Accessibility, thus, entails both substantive and procedural aspects.

The CEDAW Cee has warned that traditional stereotypes on the roles of women in family
and society, contrary to articles 2 (d) and (f) and 5 (a) of the CEDAW Convention, can affect the
provision of protection orders and make them inaccessible.** Stereotypes can taint the



authorities’ assessment of the risk that women face, for instance, by regarding the victim’s
response to violence as contrary to the expected behaviour,** dismissing the severity of the
violence or deeming it as a ‘private’ quarrel.*? The general impact of stereotypes on access to
justice is discussed in GR 33, highlighting the importance of changing the prejudiced perceptions
about domestic violence and its victims, and of training professionals in a gender-sensitive
manner.*®

The effect of stereotypes on the assessment of the risk women face may hinder the
accessibility of protection orders. For instance, providing protection orders only in extremely
urgent situations, involving bodily injuries, ignores the psychological and economic forms of
violence and reflects the preconceived notion that domestic violence is a private matter, not
subjected to State control.**
The procedural aspects of accessibility relate to information as well as to linguistic and economic
barriers. The CEDAW Committee has highlighted that even in the most comprehensive national
systems, where protection orders and shelters are available and the detention of the abuser is
possible, some women might be excluded from the protection, for instance, due to language
barriers.® Information about the protection orders and how to obtain them is crucial and should
be provided in different languages at all moments of protection. Regarding the economic
barriers, the tolerable costs of the procedures seem to vary.*

C. Monitoring and Enforcement

Finally, to be effective, POS must be observed and, in case breach, an effective enforcing
mechanism must be in place.*” According to the Istanbul Convention, protection orders must be
subject to effective, proportionate, and dissuasive criminal or other legal sanctions.*®
Enforcement and monitoring are interconnected and they can be assessed by the international
supervisory bodies in cases of fatalities. State responsibility can arise in case the police knew or
should have known about the danger but did not act.*®

That said, states often have established some formal enforcement and sanctioning
mechanisms for the breach of an order, yet no monitoring is in place.® In several cases, the
CEDAW Committee noted that the lack of a follow-up procedure to check if the POs were
observed had resulted in the death of the victims.®! In Mudric v. Moldova, the ECtHR found that
the lack of enforcement of the protection orders was a central element in the establishment of the
violation of art 3 of the ECHR.

Proper monitoring calls for the registration of the orders, their violations, and the
availability of an electronic monitoring system. The authority in charge of monitoring should be
identified and breaches of orders should be sanctioned. Emergency calls from the victims, their
next of kin, and professional personnel should be prioritized.

As indicated above, the international normative documents do not indicate a specific
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procedure to be followed. Nevertheless, the characteristics of the national civil and criminal
procedures will likely influence the design of the protection orders, enabling them in some
aspects and restricting them in others. In the section below, we will juxtapose the characteristics
of civil and criminal procedures against the criteria of availability, accessibility, monitoring, and
enforcement to see if they line up.

IV.  Procedural Systems and Protection

The procedural systems of Western countries are based on a division between civil and criminal
procedures. These two types of procedures have different theoretical bases, even if they share
many common characteristics. The criminal procedure is the venue in which the state channels
the public reaction to a violation of the criminal law. The civil procedure and trial are, in
contrast, a venue for private parties to solve their legal disputes. Both procedures provide for
interim measures, that is, temporary measures granted while the proceedings are carried on and
until a final verdict on the merits of the case is given, to preclude further violations by the
defendant.

In the traditional law of procedure, the interim measures have not been designed with
protection against interpersonal violence in mind. However, they can be amended so that they
offer feasible protection against violence. This is what European states started doing from the
late 1990s onwards, albeit that they chose different routes. °> Some European states have
redesigned the interim orders in the criminal process to meet the needs of domestic violence
victims.®® In many countries, victims have access to protection orders that are civil in nature.>
As part of their policy programs to eradicate VAW, several states have enacted new mechanisms
of protection that are independent from civil and criminal procedures and can be characterized as
hybrid protection orders.>® Among them, emergency barring orders (EBO) have been introduced
in relation to domestic violence as a specific procedure, exceeding the traditional criminal or
civil categories.®

This section explores the different theoretical backgrounds of the three archetypical
forms of protection: criminal protection orders, civil protection orders, and EBOs and places
them against the yardstick criteria of availability, accessibility, monitoring and enforcement.

A. Protection Orders in Criminal Proceedings

Notwithstanding recent reforms, many victims feel that they are still left on the side-lines of the
criminal proceedings. The nature of the criminal process contributes to this feeling since criminal



law is predominantly public law. Even when it punishes the perpetrators of crimes that have
private victims, its main focus is on the prevention of crime and just retribution in the interest of
society and the public at large. The main task of state officials, the police and prosecutors, is to
investigate crime, bring a case to court and present the evidence. After the trial, the criminal
sanctions are executed by the state authorities. The protective measures in the criminal process
have been designed from this point of departure, which has an effect on their availability,
accessibility and enforcement in cases of VAW.

1. Availability

The original purpose of criminal interim measures was to secure the conduct of the criminal
proceedings and the execution of the final sentence. All EU member states offer these kinds of
interim orders before, during and after the trial. In the POEMS study, one expert described the
purpose of the generic interim measures in criminal proceedings as:

"To ensure that the defendant attends the next court hearing, commits no new offences in
the meantime, and does not interfere with any witnesses or obstruct the course of justice."™’
However, even if interim measures did not initially aim at the protection of the victims, many
countries have introduced protection orders® into their criminal procedure to protect the victims
of domestic violence and/or stalking.® Still, the differences between EU Member States are
striking. Some laws offer protection orders only before and during the trial, whereas others only
provide post-trial protection orders.?® In some countries, protection is offered only to victims of
domestic violence, leaving victims of other forms of interpersonal violence unprotected.®! With
recent amendments, some of these gaps in protection have been closed but differences prevail.®?

The availability of protection orders is also conditional on other elements. First, the
behaviour must qualify as a criminal offence, which is not necessarily the case with some forms
of harassment, stalking, threat and psychological abuse. Second, a criminal protection order may
not necessarily be available at all if the victim and the abuser share a household. Despite these
disadvantages some criminal protection orders can be imposed relatively quickly — for instance
when they are imposed as a condition to the suspension of pre-trial detention — they can be
imposed ex officio and they can be imposed long enough to allow for the change of behavior.

2. Accessibility

Even when the legal hurdles regarding availability are overcome, protection orders are not
always accessible to victims, because they depend on the discretion of state actors. As part of the



criminal procedure, the protection order relies on the action and the assessment of the risk by the
police, the prosecutor or the judge.®® In principle, this takes the burden away from the victim,
which is necessary if she is too scared to ask for an order, but on the other side it makes her
dependent on the criminal justice system, which may not be understanding of her predicament
due to stereotypical conceptions of violence and victims. &

In domestic violence, the sanctity of the home is, for instance, a persistent stereotype.
Even if the law criminalizes battery, notwithstanding the place where the violence occurred and
the relationship between the perpetrator and the victim, domestic violence, stalking, and sexual
violence have been considered to fall outside the realm of state intervention. The justification has
been that the privacy of the victim and the intimacy of the home need protection. Public
intervention could, in line with this reasoning, induce more suffering to the victim. Although
awareness raising around violence against women has brought about changes to official
viewpoints,® traditional, stereotypical views about women, violence against women, and the
home may still guide the interpretation and implementation of the laws by criminal law
practitioners. The system is only as good as the authorities implementing it.

Another factor impacting on accessibility relates to the evidentiary threshold. As part of a
sentence, the post-trial order requires that the threshold of evidence in a criminal trial, “beyond
reasonable doubt”, is reached.® Very few countries allow the courts to impose a protection order
when a criminal charge is dismissed.®” Because the threshold of evidence is high, some charges
are dismissed even if there is a need for protection.®

3. Monitoring and Enforcement

In principle, the criminal justice system takes responsibility for the execution of sanctions,
including a post-trial protection order. As part of the criminal procedure, the police can arrest a
perpetrator who violates the order. Thus, in theory, the enforcement of criminal protection orders
should be efficient. In practice, however, there are a lot of problems in enforcement. The victims
feel that they are required to report violations and collect evidence, yet the response from the
police is inefficient or absent.®® Monitoring systems, including the electronic monitoring of the
perpetrator, registering violations of the orders and the availability of alarm systems are still at a
rudimentary level all over Europe.”

B. Protection Orders in Civil Procedure

The regulation of civil procedure is tightly entangled with the ideas of civil law and its



conceptualization of the person and personal autonomy. The traditional notion of a person in
civil law is based on the liberal idea of a rational decision maker who, besides being rational, is
characterized as autonomous, self-determining, and independent. In civil procedure, the
adversarial principle™ guides the organization of the trial, that is, the autonomous parties are
entrusted with the most important decisions concerning the trial, and the best guarantee of a fair
trial is that the parties are given the opportunity to counter each other’s arguments. In contrast to
criminal procedure, the initiative to civil procedure is taken by a private party, as the parties
define the scope of litigation and what evidence they present (the dispositive principle).”? In
addition, the parties to a civil trial are assumed to be equal; the equality of arms is one of the
leading human rights principles of civil procedure. " Below we will discuss how these specific
characteristics of the civil procedure relate to the three criteria of availability, accessibility,
monitoring and enforcement.

1. Availability

Civil procedure codes include protective measures against actions by the other party of the trial
(usually the defendant) that aim at hiding or destroying the property which is in dispute. The aim
of these interim remedies or interlocutory injunctions is to maintain a status quo until the verdict
is given and to ensure that the verdict on the merits can be executed.” The need for this kind of
protection may be urgent, since the defendant may have an interest to hide assets when the claim
is filed in court.

Already this short description indicates that the interim civil protection was not originally
designed for the protection against violence. As accessory to the civil trial, protection requires
that a main trial be filed promptly in order to sustain the injunction in force. For instance, a
special interim injunction can be used to guarantee the outcome of divorce proceedings. Albeit
that there are now many jurisdictions that de facto allow for civil protection orders to be imposed
independent of proceedings on the merits of the case, there are still states where substantive
proceedings are required. Protection against interpersonal violence is, however, needed
notwithstanding any forthcoming trial. The Istanbul Convention and its Explanatory Report
specifically note that the protection against domestic violence cannot depend on the prospect of
divorce or other substantive proceedings.” The civil protection orders can provide a feasible
form of protection against some forms of violence, but this requires that the order be an
independent remedy, not auxiliary to the main proceedings.”® The attachment to divorce
proceedings is particularly restrictive because many domestic violence victims are co-habiting
but not necessarily legally married.

Also, protection against violence is usually needed immediately, often at inconvenient
times of the day (typically on weekend nights). Even if the process for getting a civil protection
order can be simple and quick, it nevertheless requires that an application has been filed in a
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court. The civil courts are not usually on jour. However, as an interim injunction can be given ex
parte, the simple and quick access to a protection order can be an obvious strength.

2. Accessibility

When it comes to accessibility, the threshold of evidence in civil cases is lower than in criminal
procedure, thereby making civil protection orders more accessible. The standard of evidence is
stated as the balance of probabilities or as preponderance of evidence,”” meaning that the order
can be given if the evidence is in favour of the claimant™ and if as a default judgement if the
defendant does not show up at the court session.”” Civil protection orders also have an
advantage that they can be granted ex parte, without giving prior notice to the defendant.®

The financial costs, on the other hand, pose a disadvantage of civil protection orders. As with
any civil procedure, the costs are borne by the parties, and in the end the “loser” is usually
ordered to compensate the costs of the winning party.® Civil protection order procedure are
relatively simple, and can be filed for by a private party, without the involvement of a public
authority or lawyer, thereby keeping the costs at a minimum. Still, as many domestic violence
victims have limited economic resources, the court fees and the risk of having to bear the
defendant’s costs can be an obstacle.

A final factor impacting the accessibility of civil protection orders relates to the
aforementioned notion of parties as autonomous and equal subjects. There is a considerable body
of (feminist) theory showing that the idea of the autonomous subject in civil law is a gendered
one.®2 From the perspective of a victim of DV or stalking the notion of equality or autonomy is
troubling, because the power relation in situations is not equal. Under the threat of violence, the
victim subdues and makes concessions. Many victims are seriously traumatized and typically
consider the perpetrator’s reactions before their every move. To act as an active driver of a civil
process and claim civil protection as an autonomous party is beyond their means. & This is not to
say that the civil protection orders are futile.®* To the contrary, they can be feasible in some
cases, if the victim is empowered enough to use them and receives the necessary support.

The enforcement of the civil protection orders can also be problematic, since enforcement
is predominantly based on monetary sanctions. In many cases, both the perpetrators or victims of
violence do not have any assets to speak of, and even if they do, monetary fines do not
necessarily help to end the violence. In some countries, the enforcement of civil protection orders
has been entrusted to the criminal justice system.®®> This is, however, an area where a lot of
development work has to be done before civil protection orders can offer an effective alternative
for protection. The two CEDAW cases against Austria in the mid-2000s are all too typical
examples of insufficient implementation of civil protection orders, due to lack of effective
monitoring and enforcement.®
These examples show that — in addition to civil protection — detention and criminalization are
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needed in cases of serious violence and high risk.

C. Emergency Barring Orders

Emergency barring orders (EBO) have emerged in the European national legislations as a
response to the need for immediate protection against domestic violence. The pressure to enact
such a law first came from the national women’s movements and was later supported by the
international law. EBOs were originally introduced in Austria in 1997.8” The Austrian model has
been influential in Europe, both on national laws and on the formulations of the Istanbul
Convention. At the national level, however, there is a lot of variation in the way the states
provide for immediate protection.®

The Istanbul Convention, building on earlier case law, establishes a duty to the states to
provide immediate protection against violence through emergency protection orders. According
to article 52, the authorities must have the power to order the perpetrator of domestic violence to
vacate the residence of the victim and to prohibit him from re-entering the premises or contacting
the victim. It is clear that the EBO must be available when the victim and the perpetrator have a
common dwelling. The prevailing notion is that the perpetrator should go, not the victim &

1. Availability

The point of departure in the EBO laws is effective and immediate protection by making it
possible to remove the abuser from the home. The Istanbul Convention refrains from specifying
which authorities should have these powers,® but in practice the only authority that has the
capacity to physically move a person are the police. In several countries, including Austria, also
the order is given by the police on the spot when they are on call-out duty, * which enhances the
accessibility of protection since the police is directly accessible regardless of location and time.
The EBOs are typically granted on the initiative of the police. There is variation, however. In
some countries, a request by the victim is a prerequisite. ®> The immediate effect requires that the
order not be delayed until the perpetrator is heard. If the police encounter the perpetrator on the
call-out, the order can be communicated immediately. If he has already left, the order can still
enter into force immediately and is communicated as soon as possible.

From the point of view of procedural law, the EBOs are hybrid; they are neither civil nor
criminal procedure. The EBO is focused on protection, not on crime. Thus, it does not
automatically open a criminal investigation. It is not civil in nature because it relies on the
criminal procedure actors: the police, the prosecutor and the court. In several European countries,
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the EBO is characterized as an administrative measure.

The hybrid nature of EBOs can be problematic when the period of protection expires.
The duration of an initial EBO varies. In Austria, it lasts for two weeks with a possible extension
of another two. Some other countries require confirmation by the court within a short deadline.
For example, in Slovenia an EBO given by the police has to be brought before the court within
48 hours and the court can extend it, first by ten days and then by sixty days. Likewise, in
Finland, an EBO has to be brought to the court within three days. Hungary has a very different
policy: the EBO lasts for seventy-two hours, with no possibility of extension.

Because an EBO is imposed in a procedure that is separate from the criminal and civil
proceedings, it is not automatically extended, nor converted either to criminal or civil
proceedings. Therefore, it is important that the victim is informed about the need to file for a
longer-term protection order. In this regard, the Austrian and German systems encourage a
proactive approach, in which support services guide the victims in the process of filing a longer-
term civil protection order.®* Some other countries allow the police to file for a long-term
protection order in the court.%

2. Accessibility

The availability and accessibility of EBOs is enhanced by simple procedures that are specifically
designed for the protection against (domestic) violence. In some states, attention has been paid to
the training of professionals, such as the special VAW courts in Spain.

Notwithstanding the improvement in protection, there may exist a problematic
stereotypical understanding of VAW in the regulation of the EBOs. The programs on violence
against women, although important and needed, are focused on domestic violence and based on a
model of a heterosexual married couple, in which the husband is the perpetrator and the woman
the victim. But even if co-habiting and same-sex couples are formally included in the scope of
EBOs, the model is exclusionary: in practice it may be more difficult to access protection against
roommates, in on-off relationships, stalking, and other forms of relationships.

The heteronormative construction of EBOs is connected to their focus on short-term and
non-criminal protection. There appears to be a tacit understanding that the preference of the
female spouse victim is to protect the male spouse from criminal prosecution. Therefore, it has
been important to characterize the EBOs as administrative and non-criminal measures.

The short duration of the order is also part of this heteronormative model, which has proved to be
problematic.®® According to a Finnish study on EBOs, only half of them were followed within
three days with the filing for a longer PO in the court, and the attrition was higher in cases with
more serious violence.*® Traumatized DV victims are not able to make decisions about the future
during the short EBO. An EBO may even increase their risk by provoking the perpetrator or
because it ends at the so-called honeymoon moment when the abuser apologizes and the victim
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regrets asking for an EBO.Y’

3. Monitoring and Enforcement

Special attention has also been given to the monitoring and enforcement of the order. EBOs and
POs are recorded in police registers and electronic monitoring is favoured. The police are
obliged to a rapid response to a breach of order and the sanctions for a breach are regulated in the
law.

V. Discussion and Recommendations

The implementation of the international norms mandating states to protect against VAW has not
been a simple task for the national legislators. As we indicated in the beginning of this article,
the international norms do not prescribe the procedural order in which the protection must be
realized. This may be a strength, given that the national laws have adopted quite different and
even innovative approaches, such as the EBOs. Nevertheless, it may also be a weakness in
protection, since each procedural form has its problems when protection against violence is
concerned. There have been shortcomings in the implementation of international norms. There
seems to be tension between the rationale of procedural law and the international legal obligation
to provide protection. The review of national legislation found that systems, both civil and
criminal, have some inherent limitations for meeting the intemational standards of protection.®
In Table 1 below, a summary of the models of protection orders and their relation to the criteria
of availability, accessibility and monitoring and enforcement shows that there is plenty of room
for development.

Table 1: Comparison of Models of protection

Criminal protection orders Civil protection orders
Main criteria (Severity of) crime Victim’s request
Accessory to criminal procedure Sometimes accessory to substar
= . Passive (ex-officio .
= Role of victim . ( - ) Active
2 Active (auxiliary)
E Role of authorities Active (ex-officio or at request) Passive
>
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Time to get the order

Depends on authorities and stage of procedure

Short

Duration of order

Long (trial + sentence)

Varies per jurisdiction from shc

> High threshold of evidence Lower threshold of evidence

= | Procedure e -

S Burden of proof on authorities Burden of proof on victim

"B

g Costs of procedure Free of costs Costs are a burden if victim is r
_O<E
= Registering Police and criminal registry None

Monitoring Police responsible, at least in theory None

Fines ines, i
_ _ _ Fines, if an
Sanctions for breach | o<t and detention possible i ’

Monitoring
enforcement

All three procedures can be designed to be more widely available and more accessible to

the victims. In practice, the criminal trials are wrought with delays and caseloads. Even when the
cases are processed efficiently, the victims often feel that they and their wishes are side-lined.
The victims do not always get the protection order when they need it or — conversely — protection
orders are sometimes imposed against the victim’s wishes. The high standard of evidence in
criminal procedures may also limit the accessibility of protection in criminal procedure.
The protective measures in civil procedure are designed for other types of disputes. The
underlying assumptions about the autonomy, independence, and equality of the parties do not
correspond to the situations of VAW. However, with adequate legislative adaptations, civil
injunctions can be designed as feasible tools of protection. Access can be easy and the procedure
quick, supported by reasonable standards of evidence. No involvement of authorities is needed.
Since no one should need to pay for protection against violence, civil POs should be available for
free.

The EBOs have been designed to fit the needs of domestic violence victims. However,

the EBOs are, as a rule, short. If they are not transformed into or connected to a long-term
protection order, the situation may turn into a risk. The original idea of the EBOs was that they
are introduced with a comprehensive package of victim support. An EBO alone cannot offer
sustainable protection.
Because the EBOs have been drafted specifically to meet the needs of DV victims, there is
usually some kind of monitoring and enforcement system in place. The EBOs are at the
minimum, registered by the police, making a rapid response possible, and electronic monitoring
systems have also been developed. Arrest is a possible response to a violation of an EBO as well,
but such an arrest is usually short.
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The monitoring and enforcement mechanisms of criminal and civil procedure do not
automatically correspond to the needs of protection. In criminal procedure, the monitoring and
sanction system is already there, on paper, but a consideration of the victim’s safety should be
improved. The sanctions of a civil injunctions order are mostly monetary which is typically
inapt in cases of VAW. Legislators are advised to develop more efficient and dissuasive
sanctions.

VI. Final Observations

Protection orders are a necessary part of a comprehensive and integrated strategy in response to
violence against women and other forms of interpersonal violence. They should not be seen as a
panacea and an effective alternative to detention in cases of high risk, or be used as an excuse for
not providing support services. Nevertheless, they have an important role in ensuring protection
against violence, and it has been acknowledged as such in the international norms.

All procedural forms discussed in this article have both strengths and weaknesses in
relation to the protection of victims of interpersonal violence. These strengths and weaknesses
are related to the structures and principles of civil and criminal procedure, respectively. Neither
of these procedural forms has been designed with interpersonal violence in mind, and even less
gender-based violence. The emergency barring orders and other hybrid protection orders have
come to existence to fill the gaps in the protection. However, our analysis shows that both
criminal and civil procedural forms provide a potential for improved mechanisms of protection,
often with relatively minor amendments.

Our overall conclusion is that combining all three forms of protection orders is needed in
order to effectively avert the different degrees of risk as well as respond to the needs of the
victims. In the face of severe violence, criminal sanctions and protection are the only options,
which cannot be replaced by civil protection orders or EBOs. If arrest and detention are not
deemed necessary after a risk assessment, a criminal protection order is a valid option. Civil
protection orders may well work for victims who have been threatened or stalked but who are not
in immediate danger. The EBOs fall somewhere in-between these two, but their immediate effect
makes them a valuable tool of protection.

As the law now stands, several changes are needed. The amendments range from making
protection orders truly available and accessible (also to non-heterosexual and non-cohabiting
couples), to consistently monitoring and enforcing them. Both criminal protection orders and
civil protection orders must and can be made more responsive to the needs of the victims. The
integration of EBOs with long-term protection orders can help to avoid gaps in protection. When
the target of policies is the protection of victims, an integral response, free from stereotypical
understandings that prevent the access to justice is needed for providing truly comprehensive
protection.
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