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Abstract

The initial aim of traineeships is to ease young people’s transition from school to work by providing them with hands-on work experience. Although traineeships should be educational experiences, employers have started to use trainees as a form of cheap or free labour. Instead of including trainees into the scope of labour laws, they are regarded as non-employees and traineeships are regulated by traineeship agreements. It is not, however, clear whether the rights of trainees working in the framework of a traineeship agreement are protected sufficiently in order to exclude them from the scope of labour law and prevent their precariousness in the labour market. The aim of the current paper is to answer this question. In the example of European Union (EU) law (especially the Quality Framework for Traineeships) and the laws of Estonia, Finland, and France, it is argued that on the EU level, as well as in Estonia and in Finland, trainees that work in the framework of a traineeship agreement are not protected sufficiently in order to prevent their precariousness in the labour market. Trainees working in the framework of a traineeship agreement are exposed to precariousness because of the special features of the agreement as well as because of their very limited labour rights. Still, the example of France shows that with more protective regulation of traineeships, the precariousness of trainees can be prevented even without including them into the scope of labour law. It is also proposed that on the EU level and/or in the other studied Member States (MS) more protective regulation of traineeships should be imposed in order to prevent the precariousness of trainees or, as an alternative, their inclusion in the scope of labour law should be considered.
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1. Introduction

On the 10th of March, 2014, the Council of the European Union (EU) adopted the Recommendation on a Quality Framework for Traineeships (Quality Framework).
 The Quality Framework is the follow-up of the Youth Guarantee that aims to reduce youth unemployment rates in the EU by ensuring that all young people up to the age of 25 years receive a good-quality offer of employment, continued education, an apprenticeship, or a traineeship within four months of becoming unemployed or leaving formal education.
 

Although traineeships are one of the most important ways to help young people to overcome their experience gap and help them to enter the labour market, their spread has also been accompanied by growing concerns as to learning content and working conditions. In the preamble of the Quality Framework, the Council points out the main problems connected to traineeships: the learning content of traineeships is not always guaranteed; trainees fulfil menial working tasks; trainees are substituting regular employees and work in bad working conditions.
 The Quality Framework aims to support the improvement of working conditions and the learning content of traineeships.


There is no common legal definition of traineeships in the EU, and often traineeships are not defined on the national level either. Still, the Member States (MS) agree that traineeships have a general educational purpose; they include a practical element of learning; and they are temporary.
 The Quality Framework defines a traineeship as a limited period of work practice, whether paid or not, which includes learning and training components, undertaken in order to gain practical and professional experience with a view to improving employability and facilitating transition to regular employment.
 According to these definitions, a traineeship includes working as well as learning. Although the aim of a traineeship is educational, the skills and knowledge are obtained through work. In this sense, traineeships are similar to apprenticeships. Still, if apprentices have historically been covered by labour law protection,
 trainees are often not regarded as employees.
 At the same time, the use of traineeships as a form of study has spread beyond vocational education, and traineeships are also used in higher education, after graduation in the open market, and as part of active labour market policies. 

Instead of broadening labour law protection to trainees, the Quality Framework promotes the use of traineeship agreements to guarantee the learning quality of traineeships and improve trainees’ working conditions.
 Even though the Quality Framework applies only to traineeships that are undertaken after graduation and does not cover traineeships forming part of formal or vocational education,
 it gives a perception of the regulation of traineeships in which the learning quality of a traineeship is supposed to be guaranteed and the precariousness of trainees prevented. Therefore, it can also be used as a reference point to the MS in regulating traineeships in the case of formal or vocational education. 

It is not, however, clear whether the rights of trainees working in the framework of a traineeship agreement are protected sufficiently in order to exclude them from the scope of labour law and prevent their precariousness in the labour market. The aim of the current paper is to answer to this question. It is argued that on the EU level as well as in some MS, trainees that work in the framework of a traineeship agreement are not protected sufficiently. It is proposed that in the EU and/or in the MS more protective regulation of traineeships should be imposed in order to prevent the precariousness of trainees or, as an alternative, their inclusion into the scope of labour law should be considered.


In order to answer the research question and to ground my arguments, I analyse the Conventions of the International Labour Organization (ILO) and the legal provisions of the EU, Estonia, Finland, and France. The decisions of the Court of Justice of the European Union (CJEU), national courts, and Estonian Labour Dispute Committees (LDCs) are also analysed. 

The example of France is chosen because of the existence of a unified regulation of traineeships; alternatively, in Estonia and Finland different types of traineeships are regulated separately and the use and the content of a traineeship agreement depends on the type of a traineeship. The labour markets, industrial systems and the labour regulation of chosen countries are also very different, which enables to give an overview of the situation of trainees in different national contexts. 


More precisely, Finnish labour regulation reflects the central features of the Nordic model of industrial relations. It is characterised by a high level of organisation on both the employee and the employer side, and an important role played by collective bargaining in labour regulation.
 At the end of 2013 the total level of organized employees in Finland was 64.5 per cent.
 The comprehensive and detailed labour legislation in Finland is complemented by collective agreements. Statutory rules generally allow derogation by means of collective agreements, usually concluded between national federations of employers and employees.
 At the same time in France the trade union density rate was 7.7 per cent and in Estonia 6.4 per cent in 2013.
 French tradition supports the intervention of state in social affairs and labour law and allows collective agreements to derogate from law only if this is more favourable to the employee.
 France is characterized by considerable labour market segmentation. The employment protection legislation in France is particularly stringent and   the reforms undertaken have mainly liberalized the use of non-standard employment contracts.
 The difficulty of accessing permanent employment has led young people to engage in non-standard forms of work.
 Similar to France, in Estonia the role of trade unions in determining labour conditions is modest. Labour relationships are mainly regulated by the Employment Contracts’ Act (TLS). The new TLS, effective since July 2009, introduced comprehensive deregulation to the employment protection legislation. Instead of focusing on temporary contracts, the TLS tackled the regular contracts; it reduced the notice period for redundancy and cut the dismissal costs.
 Although the new TLS made the labour law regulation more flexible, it has been found that it did not lead to any major changes in trends in the labour market. Major dismissals had already been made before the new law became effective, and this proves the Estonian labour market was sufficiently flexible already under the old Employment Contract Act.
 

The article focuses on traineeships forming an optional or compulsory part of academic or vocational curricula and traineeships in the open market. In Finland vocational education traineeship is defined as a purposive supervised learning through practical work tasks in a work place.
 In the case of higher education the need and the idea of traineeships is derived from the Government Decree on University Degrees 794/2004, which foresees that the lower degree must give the student a capacity for applying the acquired knowledge and skills to work and the upper degree knowledge and skills needed for independently operating as an expert and developer.
In Estonia during the vocational education traineeship a pupil performs work and study assignments with specific study objectives in the working environment under the supervision of an instructor.
 Higher education traineeships are defined as targeted activities for the attainment of educational aims through the application of attained knowledge and skills in the working environment under the supervision of an instructor in the form determined by the educational institution.
 In France traineeships that form part of secondary of tertiary education are defined as limited periods during which the trainees gain practical competences by the application of their knowledge in the working environment in order to obtain a diploma or a certification and to facilitate their transition into the labour market.
 In all studied states vocational and higher education traineeships include learning in a work place and form part of the curriculum. The conditions and content of open-market traineeships are not explained in the regulation of the studied states, which means that, with the exception of France, where open-market traineeships are not allowed, these can include a range of different work arrangements. For the purposes of this paper, however, open-market traineeships are understood as work-experience schemes undertaken after graduation. 

The paper consists of three parts. First, the concept of precarious work is introduced. Second, the legal nature of a traineeship agreement and its influence on the precariousness of trainees are analysed. The formal requirements and the obligatory conditions of a traineeship agreement are dealt with; the issues concerning the parties to the agreement are also discussed. Third, the labour rights of trainees working in the framework of a traineeship agreement are analysed. More precisely, the collective labour rights, the protection of health and safety, the right to a reasonable working time, and the right to compensation are analysed.

2. The concept of precarious work

Although the concept of precarious work is not new and has been widely used in the academic literature in analysing different work arrangements, the content of this concept is by no means straightforward. The notion of precarious work has been used to identify a range of work arrangements that differ from the standard model of employment. Ordinarily, regular work is considered as secure and other (non-standard) forms of work as precarious.
 A standard worker is a full-time worker engaged from nine to five, five days a week under a contract of indefinite duration, who is engaged in a bipartite relationship with an employer and works on the employer’s premises.
 Non-standard work includes working arrangements that differ along one or more axes from the dominant model of employment. The most prominent models of non-standard work discussed in the academic literature are part-time work, temporary work, temporary agency work, and working arrangements that are not classified as employment relationships. This list is not exhaustive, and other working arrangements that differ from the dominant model can also be regarded as non-standard work.
 


However, even though precariousness is, to a substantial extent, connected to non-standard work,
 these conceptions do not necessarily overlap. Non-standard work is not always precarious and standard work secure.
 Because of that reason it is not possible to use ‘non-standard work’ as a synonym for ‘precarious work’; and the latter is to be defined separately. The most prominent explanation of precarious work used in academic literature is the concept of precarious work provided by Rogers.
 He brings forth four dimensions of precarious work: first, the degree of certainty of continuing work—precarious jobs are for a short period of time or the risk of job loss is high; second, the control over work—the less the worker controls working conditions, wages, or the pace of work, the more precarious the work is; third, the protection of workers’ rights through laws, customary practices, or collective agreements—a low level of regulatory protection characterizes precarious work; fourth, income—low-paid jobs are regarded as precarious. The precariousness of a working arrangement can be identified if certain combinations of these aspects exist. The presence of only one of these dimensions does not make a working arrangement precarious.
 

 
Alternatively to the use of Rogers’ concept of precarious work, the researchers, who have conducted the European Study of Precarious Employment, suggest the use of more precise characteristics of a work relationship to measure precariousness, including instability, insecurity, risk of unemployment, risk of working poverty, low pay, bad health risks, and working conditions.
 At the same time, Fudge and Owens find that although different forms of non-standard work present particular challenges for the worker, they all tend to be distinguished by low wages, few benefits, the absence of collective representation, and little job security.
 

Standing concentrates on precariat instead of precarious work. According to his understanding precariat is a distinctive socio-economic group.
 Precariat consists of people that lack the following forms of labour-related security: labour market security (adequate income-earning opportunities); employment security (dismissal protection, hiring-firing regulations); job security (opportunity to retain a niche in employment, barriers to skill dilution, opportunities to upward mobility); work security (protection against occupational illnesses and accidents through health and safety and working time rules); skill reproduction security (opportunity to gain and use skills); income security (adequate stable income); representation security (collective labour rights).
 He also recognises the heterogeneity of precariat and finds, that not all people in precariat would value all seven forms of security although they fare badly in all respects.
 


On the basis of these understandings of precariousness, a precarious job can be characterized as unstable, low-paid work with health risks, unfavourable working conditions, and low-level regulatory and collective protection. Precarious work includes work arrangements that differ from standard work with poorer protection of workers’ rights. 

Although traineeships should be a form of obtaining education, the essential feature of a traineeship is hands-on work. During a traineeship, knowledge and skills are obtained through the performance of subordinated work. The performance of work as well as the fact that a traineeship is clearly not a standard employment relationship enables the concept of precarious work to be used to analyse these working arrangements. 
3. Legal nature of a traineeship agreement and its influence on the precariousness of trainees.
A traineeship agreement is not a special type of labour contract, but a contract governed by civil law. Even though in civil law the principle of freedom of contract applies, it is possible to limit the parties’ private autonomy for the protection of the weaker party. In order for the traineeship agreement to be able to prevent the precariousness of trainees in the labour market, the limitations to the parties’ freedom of contract should be similar to the ones set in the case of a labour contract. 

3.1 Formal requirements of a traineeship agreement

The main element of the Quality Framework is a written traineeship agreement that is expected to contribute to the improvement of working conditions and the learning quality of traineeships.
 According to the Quality Framework, all traineeships should be based on a written agreement.
 The reasoning behind this requirement seems to be similar to the reasoning of Directive 91/533/EEC, which aims to provide employees with improved protection against possible infringements of their rights and to create greater transparency on the labour market by obliging employers to inform them of the conditions of the contract or employment relationship in writing.
 Differently from the Quality Framework, Directive 91/533/EEC does not insist on the conclusion of a written labour contract, but enables information to also be given in some other written document.
 The MS can exclude from the scope of Directive 91/533/EC temporary employment relationships with duration of up to one month, and/or with a work week not exceeding eight hours, or casual and/or specific employment relationships if it is objectively justified.
 In these cases no written information on the conditions of the employment relationship is provided. On the contrary, in the case of traineeships, a written traineeship agreement is expected to be concluded regardless of the length of traineeship. 

In the studied MS, vocational education traineeships are covered with a written traineeship agreement in Estonia
 and in Finland.
 Neither in Estonia nor Finland are higher education traineeships legally regulated. The conclusion of a traineeship agreement is largely dependent on the interest and will of higher education institutions to regulate traineeships. A short analysis of the organization of traineeships in higher education institutions in Estonia and Finland shows that the conclusion of a traineeship agreement is rarely regulated in the general regulations of higher education institutions: in Estonia, in one university (Tallinn University of Technology)
 of seven universities; in Finland, in one university (University of Jyväskylä)
 of nine universities, and in most cases faculties decide whether and how to regulate traineeships.
 Therefore, contrary to the presumption in the Quality Framework that traineeships forming part of educational curricula are better regulated in the MS compared to open-market traineeships and therefore do not need special regulation in the EU level,
 the example of higher education traineeships in Estonia and Finland shows that this may not be the actual situation. However, in France, where the conclusion of a written traineeship agreement (convention de stage) is foreseen in the case of traineeships organized as part of any educational curricula,
 this presumption holds. 


In the Estonian, Finnish, and French context open-market trainees have been regarded as employees until now. In Estonia the LDCs have decided that if the law does not explicitly envisage the right to use unpaid open-market traineeships, a labour contract is concluded when the employer allows the employee to commence working.
 The understanding is similar in France, where traineeships are allowed only in the framework of vocational or higher education,
 as well as in Finland. The Quality Framework, however, allows open-market traineeships to be carried out in the framework of a traineeship agreement indicating that the employment relationship does not necessarily evolve. In the studied MS, it can lead to the interpretation that open-market trainees are no longer employees but students working according to a traineeship agreement. In later parts of the paper, it will be shown that the status of a trainee, even if covered by a traineeship agreement, is not as beneficial to a trainee as the status of an employee, and therefore the Quality Framework may even worsen the situation of open-market trainees.

Setting aside the issues concerning the scope of the Quality Framework, it can be claimed that the formal requirements of a traineeship agreement are even stricter than those of a labour contract and therefore provide trainees even more protection compared to the latter one. Still, in order to guarantee that the written form is followed, the consequences of the breach of formal requirements cannot be harmful to the trainee. The consequences of the breach of formal requirements are determined on the basis of national law. 


According to Estonian law, if the obligatory form of a transaction is not followed, the transaction is void and has no legal consequences from inception.
 This means that the breach of the formal requirements of a traineeship agreement results in the non-existence of the contract even if the parties have agreed on traineeship conditions in some other form. A trainee cannot rely on the conditions of the agreement even if she/he can prove the agreement in some other mode. For comparison, a failure to conclude a labour contract in writing does not render the contract void.
 The TLS protects a labour relationship regardless of the fulfilment of formal requirements. The logic of the TLS is understandable; it is not fair to allow a situation where the employer can escape from the fulfilment of its obligations by not following the formal requirements of the labour contract. 

In Finland and France the consequences of the breach of the formal requirements are not that harmful to the trainee. In Finland the breach of the formal requirements renders the contract void only if this consequence is envisaged by law. In other cases the contract stays in force even if the formal requirements are not followed.
 As the law does not envisage the nullity of a traineeship agreement if the formal requirements are not followed, a trainee can rely on the conditions agreed regardless of the form of the agreement. In France the courts have been even more protective towards trainees. In the case of the absence of a written traineeship agreement, the Supreme Court of France has qualified the relationship between a trainee and the employer as a labour relationship.
 Contrary to Estonian legislation, the breach of the formal requirements does not mean that a trainee loses all rights, but she/he has been given the protection guaranteed to employees. 

The example of France can also be useful to other MS in protecting the rights of trainees working in the framework of a traineeship agreement. In order to avoid the harmful consequences of a breach of formal requirements to the trainee, the meaning of a labour relationship should be interpreted broadly. For example, in the Estonian context the TLS sets out that the existence of a labour contract is presumed if a person performs work which, under the circumstances, can be expected to be performed only for remuneration.
 The authors of the TLS explain that the aim of this presumption is to help in the differentiation of a labour contract from other contracts.
 The Estonian Supreme Court has held that in the case of disagreement about the essence of the contract, the employer has to prove that the concluded contract was not a labour contract.
 The obligation to prove the existence of another contract is put on the employer. If a written traineeship agreement is missing and the employer is not able to prove that the parties agreed on the conclusion of a traineeship agreement, a trainee should be regarded as an employee. Interpreting the law in this way would motivate the employer to conclude a written traineeship agreement and guarantee the trainee the rights stemming from the agreement. 

Still, the former possibility does not annul the fact that currently it is possible to interpret the consequences of a breach of formal requirements in several ways. Therefore, in order for the written traineeship agreement to be able to protect a trainee’s rights and reduce her/his precariousness, the qualification of the relationship as a labour relationship in the non-existence of a written traineeship agreement should be foreseen in the Quality Framework and/or in the laws of the MS.
3.2 Obligatory conditions of the agreement

Directive 91/533/EEC does not only set out the employer’s obligation to inform employees of the important conditions of an employment relationship, but also provides a list of the conditions that should be included in the written document. The Directive obligates employers to provide employees with the following information in written form: identity of the parties; place of work; title, grade, nature or category of work or brief job specification; date of commencement of contract; the expected duration of a temporary contract; amount of paid leave or procedures for allocating and determining such leave; periods of notice in the case of the termination of the contract; basic amount, and other components of remuneration and frequency of payment; the employee’s normal working hours; and relevant collective agreements.
 

Similar to a labour contract, the obligatory conditions of a traineeship agreement should be set out in order to provide trainees protection from the infringement of their rights. A written form of a traineeship agreement would not fulfil its goal if the most important working conditions are not included in the agreement. Because besides the work component a traineeship has an educational aim, it would be expected that these terms are also contained in the agreement. 


The Quality Framework foresees that a traineeship agreement must include educational as well as working conditions. Educational objectives, the working conditions, whether an allowance or compensation is provided to the trainee by the traineeship provider, the rights and obligations of the parties, and the duration of the traineeship must be agreed on the agreement.
 It is specified that the obligatory working conditions include limits to maximum weekly working time, minimum daily and weekly rest periods and, where applicable, minimum holiday entitlements.

 
The Quality Framework contributes to the improvement of the learning quality of traineeships only by recommending the fixation of the educational aim in the agreement. It also recommends that the MS should promote best practices as regards learning and training objectives and assign trainees tasks that enable these objectives to be attained. It calls on the MS to encourage traineeship providers to designate a supervisor for trainees.
 The latter conditions do not have to be included in the traineeship agreement, which is worrisome, because if the trainee’s tasks are not included in the agreement, the employer can assign her/him a range of work tasks that are not necessarily linked to her/his education. Also, if supervision issues are not solved in the agreement and the designation of the supervisor is basically voluntary, a trainee can perform independent work that, again, enables trainees to be used as a replacement to regular workers. 

If the Quality Framework sets out the inclusion of the basic working conditions in the agreement, the traineeship agreements that are not covered by the Quality Framework may include only educational conditions. For example, in Estonia in vocational education, the agreement must set out the specific organisation of the traineeship and the rights and obligations of the parties.
 A student’s individual traineeship plan is an obligatory annex to the traineeship agreement.
 The individual traineeship plan must include the aim of the traineeship and the studies carried out by the trainee before the traineeship.
 During the traineeship, a trainee can work only under the supervision of a supervisor.
 Similar is Finnish regulation, in which the vocational education traineeship agreement must contain provisions concerning the tasks of the parties; the tutoring and the evaluation of the trainee; the knowledge and skills expected to be obtained; the probable financial support paid to the host organization; and the time and the duration of the traineeship.


Both Estonian and Finnish regulations foresee only the conditions that concern the educational part of the agreement. Legislators have tried to regulate traineeships as a form of study and ignored the working component. Although the educational part is regulated more thoroughly than in the Quality Framework by improving the learning quality of the traineeship and reducing through that the use of trainees to perform menial tasks or replace regular workers, this does not prevent trainees from working in bad working conditions. If there is no obligation to agree on the working conditions, a trainee is not aware of her/his rights concerning, for example, work tasks, wage, working time, or the termination of the contract. 


It is, however, possible to also present a positive example of the regulation of the obligatory conditions. In France both sides of a traineeship are taken into account. The obligatory conditions of a traineeship agreement include agreed working tasks for the development of skills; the date of the beginning and the end of a traineeship; weekly working time; the amount of compensation; other benefits granted to a trainee; the social protection and the occupational accidents’ insurance of a trainee; supervision; the issuing of a certificate on the completion of a traineeship; the conditions of the suspension and the termination of the contract; conditions of a trainee’s right to leave of absence; and the applicable internal regulations of the workplace.
A traineeship agreement includes not only the conditions concerning the obtainment of education, but also conditions that guarantee reasonable working conditions. 


The Quality Framework sets out the inclusion of the most important working conditions in the traineeship agreement; in this way the conclusion of the traineeship agreement reduces the precariousness of trainees. However, as the conditions of the educational part are poorly included in the agreement, the use of trainees for the performance of independent work that is not connected to their education is possible. Therefore, substituting regular employees with trainees performing menial tasks is still possible. Contrary to the Quality Framework, in some studied MS the obligatory conditions of a traineeship agreement include only the educational part. There the precariousness of trainees evolves from unregulated (possibly bad) working conditions. These examples show that in order for a traineeship agreement to be able to prevent the precariousness of trainees, it should include obligatory conditions that guarantee the obtainment of education as well as fair working conditions. The educational conditions should clarify trainees’ tasks during the traineeship and their connection with the educational aim of the traineeship, as well as the organization of the supervision of a trainee. 
3.3 Parties to the agreement

A trainee’s potential to control her/his working conditions and therefore her/his openness to precariousness is influenced by a trainee’s participation in the conclusion of a traineeship agreement. If a trainee is one of the parties of the agreement, her/his ability to obtain control over the working conditions are presumed to be better compared to the agreements in which a trainee is not a party. The Quality Framework foresees that a traineeship agreement is concluded between the trainee and the traineeship provider.
 The trainee is one of the parties to the contract and can therefore influence the conditions of the traineeship. 

Unfortunately, the MS do not always follow the line of the Quality Framework in the case of traineeships not covered with its scope. In the studied MS a trainee is a party to a traineeship contract in the case of traineeships organized in the framework of any educational curricula only in France. There the traineeship agreement is concluded between the trainee, the host, and educational organization.
 In Estonia a trainee is a party to a traineeship agreement in the case of vocational education traineeships;
 in higher education the situation is more complex. As the law does not regulate higher education traineeships, higher education institutions are free to decide whether a traineeship agreement should be concluded and who the parties of the agreement are. However, in the guide-book of traineeships in higher education, the government-established foundation coordinating education and training policy in Estonia envisages the possibility to conclude a traineeship agreement not only between the student, the host, and the educational institution, but also between the host and the educational institution.
 Similar to Estonia the conclusion of a bipartite traineeship agreement between the host and the educational institution is foreseen in the case of vocational education traineeships in Finland.


 In both states an agreement creates obligations and confers rights only to the parties to the agreement and not to the third person.
 A bipartite traineeship agreement is therefore binding only to the host and educational institution. As an exception, the parties can conclude a contract for the benefit of a third person. In this case the party to the contract must perform the obligation foreseen in the contract for the benefit of a third person. In Finland a third person obtains the right to claim the performance of the contract;
 in Estonia the performance of the contract can be claimed only if this right is envisaged in the contract or law.
 Otherwise, the third person can only accept the performance of the obligation instead of the obligor.
 In Estonia a trainee as a third person cannot claim the performance of the obligations taken by the educational and host organization unless this right is explicitly envisaged, and therefore her/his legal possibilities to influence the fulfilment of the agreement are limited. The rights of a third person are also restricted with the parties’ right to amend or terminate the contract. In Estonia the parties may amend or terminate a contract concluded for the benefit of a third party without the consent of this person unless otherwise provided by law or the contract.
 In Finland this is possible unless the third person has been informed of the rights conferred her/him with the agreement.
 

If a trainee is not a party to the traineeship agreement, the host and educational institution can agree on the conferral of certain rights to a trainee. Additionally, the agreement between the host and educational institution about the educational content of a traineeship reduces the precariousness of a trainee by restricting the possibility of using the trainee for the performance of menial working tasks. Still, the trainee cannot directly influence the content of the agreement and her/his ability to claim the performance of the contract as well as to influence the amendment and the termination of the agreement can be limited. In order for a traineeship agreement to be able to provide maximum protection from precariousness and replace a labour contract, a trainee should be a party to the agreement. It can also be argued that a traineeship agreement between the educational and host organization cannot create any obligations to the trainee, and therefore the trainee voluntarily accepts the agreed conditions. However, in Estonia as well as in Finland the traineeship is a compulsory part of the curriculum in vocational education.
 In higher education the traineeship is obligatory in Estonia
 and in the universities of applied sciences in Finland.
 In other universities in Finland, the educational institutions can choose whether to use traineeships as a compulsory part of the curriculum.
 This arrangement renders it almost impossible for a student to refuse a traineeship if she/he wants to obtain vocational or higher education. The only way to obtain education is to participate in the traineeship under the conditions agreed by the host and educational institution. 
4. Labour rights of trainees working in the framework of a traineeship agreement

Even if the conclusion of a traineeship agreement, its formal requirements, and obligatory conditions are foreseen in law, the parties to the agreement are free to decide the content of the agreement, i.e., to agree on which conditions the traineeship is carried out. In order to protect trainees in a similar way as employees, the law should ensure minimal working conditions and create the possibility for collective bargaining.
 
4.1 Collective labour rights of trainees

Collective bargaining has been and is one of the most important means for a worker to influence her/his working conditions. However, the emergence of new atypical forms of work has resulted in a discussion of who is and who is not covered with collective bargaining schemes. Workers in need of protection may be excluded because their contractual arrangements do not fit into the traditional labour contract model.
 This is the situation in the case of traineeships. Traineeship agreements are not regarded as labour contracts, and therefore the collective rights of trainees are unclear. 
4.1.1 Right to found and join trade unions
Article 153(5) of the Treaty on the Functioning of the European Union
 (TFEU) excludes freedom of association from the competence of the EU. Still, the ILO as well as the EU recognizes the freedom of association as a fundamental right. According to ILO Convention No. 87, workers and employers, without distinction whatsoever, shall have the right to establish and, subject only to the rules of the organisation concerned, to join organisations of their own choosing without previous authorization.
 ILO Convention No. 98 envisages the protection of workers against acts of anti-union discrimination in respect of their employment.
 Similar to the ILO, the Charter of the Fundamental Rights of the EU (ECFR) foresees the right of everyone to form and to join trade unions for the protection of his or her interests.


The ILO norms refer to a worker-employer relationship instead of an employee-employer relationship. Countouris provides that Conventions referring to ‘workers’ cover a wider category than employees.
 The right to unionize and conclude collective agreements should therefore also be guaranteed to workers that do not qualify as employees. Although trainees’ labour law status is not clear, their performance of work enables them to qualify as ‘workers’ for the purposes of the abovementioned conventions. This has also been the standpoint of the ILO supervisory bodies. The Freedom of Association Committee of the Governing Body of the ILO has found that persons hired under training agreements should have the right to organize. The Committee has also stated that the status under which workers are engaged with the employer, as apprentices or otherwise, should not have any effect on their right to join workers’ organizations and participate in their activities.
 The ECFR refers to everyone’s right to form and to join trade unions The personal scope of Article 12(1) is therefore not limited to ‘employees’. 

The regulation of the MS concerning a trainee’s freedom of association varies. According to the Estonian Trade Unions Act (AÜS) a trade union is an independent and voluntary association of persons which is founded on the initiative of these persons and the objective of which is to represent and protect the employment, service-related, professional, economic, and social rights and interests of employees. An employee is any person performing work, regardless of the nature of the work performed.
 As the term ‘employee’ has been defined broadly, the right to unionize is similar to the ILO conventions broadened to also encompass the workers that do not work in a labour relationship. The right of trainees to found or join trade unions must therefore be acknowledged. The situation is the same in Finland, where everyone has the right to form an association without a permit, to be a member or not to be a member of an association, and to participate in the activities of an association. The freedom to form trade unions and to organise in order to look after other interests is also guaranteed.
 The freedom to form trade unions is not reserved solely for employees, which enables the trainees to also form trade unions. On the contrary, in France the trainees can form associations, but not trade unions. The prerequisite for forming or joining a trade union is the exercise of a profession. Trainees are regarded as students, not the practitioners of a profession, and cannot, therefore, form or belong to trade unions.
 Compared to France, Estonian and Finnish regulations seem to provide more protection to trainees by enabling them to join and form not only associations, but also trade unions, which are traditionally considered as the representative bodies of workers in the collective bargaining process. However, the competence of these trade unions is not clear. 
4.1.2 Right to conclude collective agreements

ILO Convention No. 98 sets out the states’ obligation to take measures to encourage and promote the full development and utilisation of machinery for voluntary negotiation between employers or employers’ organisations and workers’ organisations, with a view to the regulation of terms and conditions of employment by means of collective agreements.
 The ECFR foresees that workers and employers, or their respective organisations, have, in accordance with Community law and national laws and practices, the right to negotiate and conclude collective agreements at the appropriate levels.


Similar to the freedom of association, the right to collective bargaining and to the conclusion of collective agreements is granted not only to employees and their organizations, but also to workers and workers’ organizations. Although the ILO interprets the term ‘worker’ broadly and seems to guarantee the right to unionize and to conclude collective agreements with trainees, the states’ regulation follows the old pattern, in which collective bargaining competence is guaranteed only to the unions of employees. 

In the academic literature it has been questioned whether in Estonia the trade unions representing the interests of workers that are not qualified as employees have a right to conclude collective agreements. Pärnits finds that the Estonian Collective Agreement Act (KLS) does not allow the conclusion of a collective agreement between the employer and the workers that are not regarded as employees.
 Indeed, the KLS sets out that a collective agreement is a voluntary agreement between employees or an association of employees and an employer or an association of employers, and also state authorities or local governments.
 The KLS does not define the employee. Haljasmäe, however, also finds that in the context of the KLS the definition of an employee given in the AÜS should be used. She explains that otherwise, the workers who are not qualified as employees have their right to unionize become meaningless.
 In the light of abovementioned ILO conventions and ECFR, Haljasmäe’s standpoint is more reasoned. If Estonian law gives a possibility to use a broader definition of an ‘employee’ in the context of collective labour relations, this definition should also be used in interpreting the KLS, and the conclusion of collective agreements should also be allowed to a broader category of ‘workers’. In using this interpretation, trainees and their unions have a right to conclude collective agreements.


In Finland, the conclusion of collective agreements is reserved for the ‘association of employees’.
 As no broader definition of an ‘employee’ is envisaged in Finnish law, only the trade unions representing employees working in a labour relationship have the right to conclude collective agreements. Trade unions that join workers that cannot be qualified as employees do not have the right to conclude collective agreements. Therefore the ability of these trade unions to influence working conditions is very limited. Still, this does not mean that in Finland, where there is a strong tradition of collective bargaining, trainees are fully excluded from this process. In several collective agreements,
 a trainee’s right to compensation is regulated. Employees’ organizations also regulate some trainees’ working conditions even without the participation of trainees in collective bargaining. However, their motivation to speak on behalf of trainees can be problematic. On one hand, they need to protect their working conditions and avoid the use of cheap and unprotected labour as a replacement to the regular workforce. On the other hand, for example, the payment of remuneration to trainees increases employers’ costs, decreasing at the same time the sum of money that could otherwise be used to pay wages to employees. Also, as in many cases trainees are considered as students, not as workers, the unions in Finland do not probably understand their role in regulating these relationships.

One of the key elements in preventing the precariousness of trainees is the acknowledgment of their right to unionize and to participate in collective bargaining. Currently, both of these rights in the studied MS are limited. If in France trainees do not have any collective rights,
 in Finland, the possible trade unions of trainees do not have the right to conclude collective agreements. However, trainees’ collective rights do not influence their precariousness in a concrete state in the same extent. Although in Estonia trainees can be considered to possess the right to unionize as well as participate in collective bargaining, this does not help much in saving them from precariousness. Because of the modest role of social partners in Estonia in regulating labour relationships, efforts need to be made to set out guarantees for trainees in legislation. Similarly, although in France trainees do not have collective rights, according to French tradition their rights are protected by law.
 On the contrary, in Finland, limited collective rights of trainees are worrisome in a sense that the social partners agree the most important labour conditions.   


Still, we cannot undermine the role of social partners in regulating new forms of work even if their role in overall labour regulation is modest. It the legal regulation protecting trainees is absent, their collective action can be the only way for them to obtain any protection.

 even if currently social partners do not play a considerable role in the determination of working conditions, the MS need to revise the personal scope of collective rights in order to include new atypical workers. This is important because it enables these workers’ to protect their rights if the legal regulation of individual relationships is absent.
4.2 Individual labour rights of trainees 
In order to prevent the precariousness of trainees, the law should foresee the protection of their minimum working conditions, including a trainee’s right to compensation, the limitations to her/his working time, and the protection of health and safety.
4.2.1 Compensation

The Quality Framework does not foresee the payment of compensation to a trainee; it only requires the traineeship agreement to clarify whether an allowance or compensation is applicable, and if applicable, its amount.
 It is up to the parties to the agreement to decide whether compensation is paid or not. If precarious work is characterized by low pay, open-market trainees can even work without any pay. However, the Quality Framework does not allow endless use of trainees as free labour. It sets out that a reasonable duration of traineeships should not exceed six months, except in cases where a longer duration is justified, taking into account national practices.


The Quality Framework’s pattern presuming that working during a traineeship should not be compensated monetarily is often followed in the laws of the MS. In Estonia the payment of compensation to a trainee is foreseen neither in the case of traineeships forming part of vocational or higher education curricula nor in the case of open-market traineeships. The same is the situation in Finland. Still, in Finland most universities offer traineeship scholarships to their students. In these cases a labour contract is concluded, the scholarship covers the wage for one or two months, and the employer is responsible for the equal amount of monthly wage for the remaining months.
 It is important to notice that the compensation is not paid on the basis of a traineeship agreement, but on the basis of a labour contract. Therefore the conclusion of a traineeship agreement does not guarantee the trainee any compensation. If in Finland, the law does not foresee the obligatory duration of the traineeship, in Estonia the duration is determined. In vocational education, an obligatory traineeship can last maximally thirteen months,
 in higher education up to seven months.
 Compared to the Quality Framework, the duration of unpaid vocational education traineeship in Estonia is significantly longer. On the contrary, in France both vocational and higher education trainees are entitled to compensation in the case of traineeships lasting more than two months within the same academic year regardless of the number of hours worked.
 Trainees work for free only during the first two months. The compensation is paid not on the basis of a labour contract but on the basis of the traineeship agreement. At the same time the overall duration of a traineeship is also limited to six months.
 The host organization has to pay at least 15% of minimum wage to the trainee
 and receives a symbolic compensation for its expenses from the state.


Several issues arise in connection with the payment of compensation to the trainee. First of all, it is necessary to decide whether trainees should be paid. The absence of compensation has been explained by the understanding that a traineeship is the process of learning. Still, as the analysis of the obligatory conditions of a traineeship agreement showed, the educational part of a traineeship can be regulated very superficially. Therefore it would be difficult to claim that working during a traineeship would be the obtaining of education, which should not be paid. The second question concerns the duration of the traineeship and its connection with the trainee’s entitlement to compensation. The logic of the Quality Framework as well as the example of France show that it is more acceptable to approve the non-payment of compensation to trainees for a limited period of time. If the traineeship agreement thoroughly regulates the educational part of the traineeship and the duration of the traineeship is limited to two to three months, a traineeship could be carried out without compensation. Third, it should be decided who pays the compensation. If we expect the host organization to provide training and want to prevent the precariousness of the trainee, the participation of the state in covering these expenses should be considered. The Finnish and French examples, in which the expenses are divided between the host and educational institution, is one of the ways to resolve this issue. Fourth, if the trainee is paid, the question of her/his labour law status is raised.


In order to prevent the precariousness of trainees, the payment or the non-payment of compensation to the trainee and the payment conditions should be regulated in law, not left to the discretion of the parties of the agreement. It is obvious that trainees do not have such bargaining power to agree on their wages independently. As their labour law status is unclear, their coverage with collective agreements is also questionable and therefore, the regulation of their wage cannot be left to the hands of social partners. Also, the intervention of the state is reasoned if it covers part of wage costs.  
4.2.2 Protection of health and safety
The Quality Framework recommends the MS to ensure that the rights and working conditions of trainees under applicable EU and national law are respected.
 On the EU level, Directive 89/391/EEC (Framework Directive) aims to introduce measures to encourage improvements in the safety and health of workers at work.
 The ‘worker’ is defined as any person employed by an employer, including trainees and apprentices but excluding domestic servants.
 From this definition it could be understood that trainees are covered by the Directive regardless of their labour law status, i.e., trainees that are not regarded as employees also have the right to the protection of their health and safety in the workplace. 

Still, the main responsibility for the protection of health and safety of workers is put on an employer. The ‘employer’ has been defined in the Directive as any natural or legal person who has an employment relationship with the worker and has responsibility for the undertaking and/or establishment.
 Thus, the employer is obligated to protect the health and safety of trainees only if they are in an employment relationship with the employer. In the Commissions’ proposal for the Directive, ‘employer’ was defined as the body or person in charge of the undertaking and/or establishment, and the existence of an employment relationship was not the precondition for the worker’s right to the protection of health and safety in a workplace.
 The Council has limited the initial personal scope of the Directive and guaranteed the protection of health and safety only to persons in an employment relationship. In this way the separate mentioning of trainees in the Directive becomes meaningless if in any case the worker must be in an employment relationship in order that her/his health and safety would be protected in the workplace. 

EU law, therefore, does not even guarantee trainees the protection of health and safety in the workplace. Still, the Framework Directive sets out only minimum standards
 and allows the MS to set out more favourable conditions. All of the studied MS have done so. The Estonian Occupational Health and Safety Act is also applied to the work of a pupil and student during a traineeship.
 Estonian law does not set out that the employer is only the provider of work that has a labour relationship with the worker. In this way the precariousness of vocational and higher education trainees is reduced by enabling them to work at least in a workplace where the protection of health and safety is guaranteed. The protection of the health and safety of vocational or higher education trainees is, similar to Estonia, also guaranteed in Finland
 and in France.
The laws of the studied MS do not put any obligations on the employers in respect of the protection of the health and safety of open-market trainees unless they are hired with a labour contract. 

One of the characteristics of precarious work is the performance of work in the working conditions with health risks. EU law does not guarantee the protection of the health and safety of trainees; the laws of the chosen MS protect only vocational and higher education trainees. Open-market trainees can work in conditions that are harmful to their health and safety. In order to prevent the precariousness of trainees, not only vocational and higher education trainees’ health and safety, but also the health and safety of open-market trainees should be protected. 
4.2.3 Working time
According to the Quality Framework, the MS need to ensure the respect of the rights and working conditions of trainees under applicable EU and national law, including limits to maximum weekly working time, minimum daily and weekly rest periods and, where applicable, minimum holiday entitlements.
 Although the Quality Framework seems to protect open-market trainees’ rights concerning their working time, the reference to the applicable EU and national law leads us back to the existing regulation. 

Although Directive 2003/88/EC (Working Time Directive)
 is adopted on the basis of the Framework Directive and establishes minimum health and safety requirements in respect of the organisation of working time, the definition of a ‘worker’ consisting in the Framework Directive is not used in the application of the Working Time Directive. In the judgement in Syndicale Solidaires,
 the CJEU stated that the Working Time Directive made no reference to either the definition of a ‘worker’ consisting in the Framework Directive or the definition of a ‘worker’ to be derived from national laws and/or practices. The Court continued that, for the purposes of applying the Working Time Directive, the concept of a ‘worker’ has an autonomous Community meaning. The essential feature of an employment relationship is that, for a certain period of time, a person performs services for and under the direction of another person in return for which he receives remuneration. In Syndicale Solidaires the Court defined the employment relationship similarly as in Lawrie-Blum,
 where the definition was used for the purposes of free movement. The Community concept of ‘worker’ is broader than the traditional concept of ‘employee’. In several cases the CJEU has found that trainees qualify as ‘workers’ in the Community meaning.
 Therefore, the protection of the Working Time Directive also applies to trainees that do not work in a labour relationship. As the CJEU has recognized the direct effect of certain provisions of the Working Time Directive,
 trainees’ working time is regulated directly by the Directive. Still, as the receipt of remuneration is obligatory to regard trainees as ‘workers’, the rights concerning working time apply only to trainees that receive compensation. Unpaid trainees that form the most precarious group of trainees are not protected by the Directive. 

Neither Estonian nor Finnish law
 envisages the application of working time norms to trainees. In both states norms that regulate maximum hours of work, rest periods, and right to leave apply only to employees. On the contrary, in France the working time of trainees is regulated regardless of the fact that trainees do not qualify as employees. The provisions concerning maximum working hours and rest periods apply to trainees.
 However, a trainee’s entitlement to annual leave is foreseen only in the case that the traineeship lasts more than two months.
 The CJEU has analysed the question of short-term workers’ right to annual leave in BECTU
 and decided that Directive 93/104 (the earlier version of the Working Time Directive) did not allow a MS to adopt national rules under which a worker does not begin to accrue rights to paid annual leave until he has completed a minimum period of thirteen weeks’ employment with the same employer. The Court held that the assumption that a short-term worker has been able to take an adequate period of rest before entering into a new employment relationship does not necessarily hold true in the case of workers employed under a succession of short-term contracts. On the contrary, such workers often find themselves in a more precarious situation than those employed under longer-term contracts, so that it is all the more important to ensure that their health and safety are protected.
 


The limited duration of traineeships can also be seen as guaranteeing the trainee an adequate period of rest before or after the traineeship, and therefore it may seem logical not to give her/him an entitlement to annual leave. This is supported by the content of Article 7 of the Working Time Directive, the main intention of which is to grant the worker actual leave, not to replace it by an allowance. In the case of vocational and higher education, traineeships are often organized during the period of study or are alternating with academic study periods. In these cases it would be difficult to guarantee the trainee an actual leave. However, as follows from the CJEU decision in BECTU, the trainees should then at least obtain the allowance instead of leave in the termination of the traineeship agreement. So, in the context of EU law, French regulation that denies the right to annual leave in the case of traineeships lasting less than two month is questionable. 


The working time of unpaid trainees is not limited in the EU, and on the national level vocational and higher education trainees can also work for unlimited hours and without rest periods. In order to reduce the precariousness of trainees by preventing their health risks, it is important to limit their working time and guarantee their rest periods. One possibility is to broaden the personal scope of the Working Time Directive. Another option is to limit the working time of trainees at the MS level.
5. Conclusion

A precarious job is unstable, low-paid work with health risks, unfavourable working conditions, and low-level regulatory and collective protection. Precarious work arrangements differ from standard work with poorer protection of workers’ rights.


Although the initial aim of a traineeship has been to obtain skills and knowledge in the workplace, the spread of traineeships that are not regulated by labour law but covered with traineeship agreements has created a new group of precarious workers.


Trainees that work in the framework of a traineeship agreement are exposed to precariousness because of the special features of a traineeship agreement as well as because of their limited labour rights. The compulsory written form of a traineeship agreement does not always protect the trainee in the case that the formal requirements are breached. If the result of the breach of formal requirements can be the nullity of the agreement, a trainee cannot rely on the agreed conditions. Differently from labour law, the relationship itself is not protected. The obligatory conditions of a traineeship agreement do not always include educational and/or working conditions. The absence of educational conditions in the agreement enables trainees to be used to perform menial tasks; the non-inclusion of working conditions exposes the trainee to working in bad conditions. Surprisingly, a trainee is not always even a party to the agreement and she/he cannot influence the conditions of the traineeship.


The protection of a trainee’s collective and individual rights is also poorer than that of employees. There are examples that trainees cannot form trade unions or their trade unions do not have a right to conclude collective agreements. Despite acknowledging the right of association and collective bargaining as fundamental rights, the MS reserve the exercise of these rights to employees. The most important individual rights are also poorly protected. A trainee often has no right to compensation, their health and safety is protected only in the case of traineeships forming part of educational curricula, and working time is limited if the trainee obtains compensation. 


Although the regulation of the Quality Framework as well as the laws of Estonia and Finland show that the trainees working in the framework of a traineeship agreement are exposed to precariousness, and therefore a traineeship agreement is not a substitute to a labour contract, there are also positive examples. In France, traineeships are well regulated; a traineeship agreement guarantees basic labour rights to the trainee as well as the educational content of the traineeship. In this way a traineeship agreement responds to the main concerns of precariousness and is able to replace a labour contract. This rather clear regulation of traineeships can be the result of the French tradition where state intervenes into labour relations. The example of France could be a reference point to the EU and other MS in regulating traineeships with special regulation. Still, the national context of a concrete state needs to be taken into account in regulating traineeships. In the states with highly developed collective bargaining system emphasis needs to be put on the collective rights of trainees and on the role of social partners in regulating new forms of work. If state plays the main role in regulating labour relationships, the role of legal regulation of traineeships is more important. Another possibility is to prevent the precariousness of trainees by including them into the scope of labour law and regulating traineeships as special types of labour contracts. This option would enable to avoid the problem concerning the labour law status of a trainee; it would broaden the main labour rights to trainees and clarify social partner’s role in the protection of the rights of trainees.  
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