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1. Introduction

For a long time, the Services Directive! seemed to hold the record in the gap between the ambition of the
original proposal and the disappointing final result. The notorious Bolkestein draft could not have been
more far-reaching.? The aim was to cut the Gordian knot of services liberalization with one stroke, namely
by introducing the country of origin principle. The Directive was meant to cover substantially all service
activities, not just a few chosen sectors. This was to free the services markets in the EU to a previously
unseen degree and to lead to impressive economic results across the Union.? As is well known, the proposal
was met with fierce resistance and was amended significantly in the legislative process.* Numerous
exclusions, exceptions and exemptions were introduced and the country of origin principle was deleted
from the text. Scholars were left wondering whether anything of significance had been achieved at all. For
example, an editorial in Common Market Law Review concluded that the changes reduce the Directive’s
‘impact on the development of the internal market to practically zero, if not even to a negative effect.”®
Stephen Weatherill asked whether it would ‘have been better to abandon this legislative project once it
became clear that it had been fractured by compromise’ and talked of ‘making a molehill out of a
mountain’.® Catherine Barnard adopted a more optimistic view but even her endorsement was decidedly
lukewarm: ‘The Directive we have is better than no directive at all’.”

As so often in EU law, the significance of changes to the Treaties or legislation only emerges gradually as a
result of the case law of the Court. As the most obvious example, the impact of the provisions on EU
citizenship that were introduced in Maastricht only became clear once the Court handed down rulings in
cases such as Martinez Sala and Baumbast.® Something similar may now be taking place for the Services
Directive. After a slow start, the Court is increasingly being given the chance to rule on the meaning of the
obscure political compromises that the Directive contains. The Visser judgment?® is undoubtedly a key step
in this process. The Grand Chamber of the Court was faced with a number of classical questions of free
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movement law, but in the context of the application of the Services Directive rather than the Treaty
freedoms. The answers that the Court provided serve to establish the autonomous significance of the
Directive as a liberalizing instrument. It is not just a minor restatement of the Treaty rights, but is
independent of them and goes beyond them.

The present article will proceed as follows: | will first describe the facts and the judgment of the Court. This
will be combined, given the simplicity of the factual matrix. There will be no separate section on the
Opinion of Advocate General Szpunar,® as the Court followed it closely. | will then comment on the
decision, focusing on two key issues: the impact of the ruling on national regulatory autonomy and the
empowerment of the EU legislature. It should be noted that Visser was decided together with X BV, which
concerned the applicability of the Services Directive to administrative fees linked to the installation of
electronic networks. This annotation will only examine Visser, a case that carries much broader
implications.

2. The facts and the ruling

The facts of Visser were simple. Appingedam, like so many municipalities in the Western world, has been
concerned about shops migrating from the town centre to the outlying shopping areas. This could lead to
the town centre losing its vitality — a main street of whitewashed windows and vacant stores - as has
happened elsewhere. To combat this, the municipality drew up a zoning plan that designated the outlying
commercial zone called Woonplein exclusively for retail trade in bulky goods. Woonplein was supposed to
house the garden centres, car showrooms and DIY shops, while retail trade in items such as clothing and
shoes took place in the town centre. However, Visser BV, a company owning commercial premises in the
Woonplein, wished to lease one of them to Bristol BV, a company operating discount shoe and clothing
shops. It challenged the zoning plan under the Services Directive.

The Court, sitting in the Grand Chamber formation, was essentially faced with three classic questions of
free movement law: how do you distinguish between the different freedoms, to what extent do the
freedoms apply to internal situations, and what amounts to a restriction? The twist in Visser was that these
guestions arose in the context of the Services Directive, and therefore could not be answered simply by
relying on the established case law developed under the Treaty. The Court, following closely the Opinion of
Advocate General Szpunar, provided detailed replies that will shape the application of the Services
Directive and the internal market more broadly for years to come.

The first issue was whether the Directive was applicable at all. After all, ultimately the Appingedam zoning
plan imposed restrictions on where clothes and shoes could be sold. This, it could be argued, might take it
outside the area services and into the realm of goods resulting in the inapplicability of the Services
Directive.!! However, the Court found that retail trade in goods does constitute a service within the
meaning of the Directive.'? It reasoned that retail trade is a self-employed economic activity provided for
remuneration, as set out in Article 4(1) of the Directive and referred to in Article 57 TFEU. It drew attention
to the recitals of the Directive, which mentioned services provided to consumers, such as distributive
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trades, and only excluded requirements ‘applicable to goods as such’.* Importantly, it distinguished the
scope of the Directive from the case law setting out the distinctions between Treaty freedoms. An analysis
that followed that case law might frustrate the aims of the Directive by curtailing the application of Chapter
[l of the Directive on establishment and by undermining legal certainty as a result of the requirement of
case-by-case examination of the centre of gravity in light of all the circumstances, as the case law
presupposes.’* Consequently, the Court found that the activity of retail trade in goods constitutes a service
for the purposes of the Directive.

The second issue concerned the purely internal nature of the situation.’ On the facts, there was no inter-
State element. Visser was a Dutch company seeking to lease premises to another Dutch company in
violation of rules adopted by a Dutch authority. Under well-established case law,'® which was recently
further bedded down in Ullens de Schooten ruling of the Grand Chamber,!” the Treaty freedoms would not
be of relevance in such circumstances. Despite this, the Court found that the Services Directive was
applicable on the facts, again drawing a clear distinction between the Directive and the Treaty. It noted that
Chapter lll of the Directive on establishment of service providers was worded differently from Chapter IV
on the free movement of services themselves. Chapter Ill made no references to cross-border elements,
while Chapter IV explicitly mentioned them. This was also in line with the objective of the Directive, which
was the completion of a free and competitive internal market. In this, the Directive went beyond the reach
of the Treaty freedoms. The Court also drew attention to the legislative background of the Directive. It
noted that in the legislative process there had been a proposal to limit the Directive to cross-border
situations only, but this had not been adopted. Further, Articles 53(1) and 62 TFEU, which constituted the
legal basis for the Directive, did not mention a need for a foreign element, unlike the prohibitions
contained in Articles 49 and 56 TFEU. As a result, the Court ruled that the provisions of Chapter Il of the
Directive on establishment of service providers were applicable despite the purely internal nature of the
facts of the case.

Having established that the Directive did apply, the Court turned to the issue of whether it had been
violated.®® A particular difficulty was that according to Recital 9 of the Directive it does not apply to
requirements of ‘town and country planning... which do not specifically regulate or specifically affect the
service activity but have to be respected by providers in the course of carrying out their economic activity
in the same way as by individuals acting in their private capacity.” The Court found that in the light of the
definitions contained in the Directive, the zoning plan was not an ‘authorisation scheme’ but a
‘requirement’. Recital 9 was not of relevance, since the zoning plan was not addressed to individuals acting
in their private capacity but to service providers in the field of retail trade. According to the Court, there
was a potential breach of Article 15(2)(a) of the Directive, which concerns territorial restrictions. Although
Article 15 speaks of an obligation for Member States to evaluate their requirements, the Court held that
the wording imposed an unconditional and sufficiently precise obligation to create direct effect.? The
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territorial restrictions could potentially be justified by the objective of protecting the urban environment,
but the referring national court had to assess their necessity and proportionality.

In short, the result was that the Directive applied to retail trade in goods even in a purely internal situation,
and the zoning plan was a potential violation of it. However, the plan could be saved by overriding reasons,
subject to the national court finding it proportionate to the objective of protecting the urban environment.

3. Comments

Altogether, the Visser case forced the Court to re-evaluate many of the key questions of free movement
law in the novel context of the Services Directive. The issues of the applicable freedom, internal situations
and the existence of a restriction have been subject to voluminous case law for all four freedoms. In Visser
the Court opted for an autonomous and expansive reading of the Directive that does not tie it to the case
law on Treaty freedoms but allows the Directive an independent and important role in internal market law.
Substantively, it represents further inroads into Member State regulatory autonomy. Institutionally, it
highlights the ability of the EU legislature to push liberalization beyond the ‘bare bones’ of the four
freedoms.

3.1 Narrowing Member State regulatory autonomy: another nail in the coffin of Keck?

To understand the impact of Visser on national regulatory space, it is useful to consider first how the case
would have been argued and decided under the Treaty freedoms. The applicable freedom would not have
been the freedom to provide services. Under the Treaty, an activity amounts to a service only if it both
constitutes a service in substance and if its mode of delivery does not entail permanent establishment in
the host state. In this, the Treaty differs from the WTO rules, where all modes of delivery are covered by
the General Agreement on Trade in Services, including commercial presence.?’ Given that on the facts
Bristol BV was seeking to set up a permanent establishment, Article 56 TFEU would not have been of help.
The right of establishment would also have been inapplicable. Article 49 TFEU deals with restrictions on the
freedom of establishment in the territory of another Member State. Bristol BV was a Dutch company
wishing to establish a store in the same country, the Netherlands. The freedom that would have shown the
most promise is that of goods. Ultimately the zoning plan had an effect on the sale of shoes and clothing,
and at least a potential impact on imports would have been present. However, the rule in issue would have
been one concerning selling arrangements in the sense of Keck.?! It regulated where products could be
sold.?2 Therefore, some kind of disparate impact to the detriment of imported products would have been
necessary to activate Article 34 TFEU.2® This was not present on the facts.?* As a result, a Treaty-based
challenge would have failed.
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The Court got around the limitations of the Treaty in three moves, which in turn involved a number of
steps. The first move concerned the definition of services and the second entailed a wide reading of the
prohibitions contained in the Directive, while in the third move the Court rejected the requirement of a
transnational element for Chapter Il of the Directive. The first two moves will be discussed in the present
section, the third in the next one.

The first move was the adoption of an autonomous reading of the notion of ‘service’ for the Services
Directive, under which retail trade in goods is now seen as a service. This was somewhat controversial,
especially given that the definition of a service in Article 4(1) of the Directive actually makes a cross-
reference to Article 57 TFEU, and the Advocate General had to spend a rather large number of paragraphs
to deal with the issue.?® As the first step of this move, the Court drew attention to the recitals which
suggest a broad reading of the notion of ‘service’.?® Second, it dismissed a misguided argument of the
Government of the Netherlands according to which cases falling under the freedom of establishment under
the Treaty are excluded from the scope of the Directive. This was clearly an untenable suggestion. Chapter
[l of the Directive is entirely about establishment of service providers, and a reading that the Directive does
not apply to establishment would have rendered the whole Chapter devoid of purpose, as the Advocate
General and the Court were quick to point out.?” Further, the legal bases of the Directive lie in the Treaty
provisions on services and establishment, and the recitals of the Directive talk of the need to promote both
freedoms.?® The aim of the Directive was to liberalize service activities in the substantive sense, regardless
of the mode of delivery. Permanent presence is covered just like more temporary movements.

The third step was the most consequential.?® It involved a more general declaration of independence for
the Services Directive, in particular towards goods. The Court reasoned that the case law on distinguishing
between the different freedoms cannot be transposed to the Directive. Here the Court drew particular
attention to the need for legal certainty. The way goods and services are classically distinguished in the case
law has relied on the centre of gravity. The Schindler ruling offers a good illustration.3’ The case involved
the provision of gambling services across borders, which also entailed the mailing of physical lottery tickets.
The Court found that the provision of service was the main element on the facts, and the movement of
physical items was merely a means to deliver the primary service. As a result, the relevant restrictions were
analysed purely from the perspective of the rules on services. The goods element was entirely secondary.
By contrast, in cases such as De Agostini both goods and services have been subject to separate analyses, as
neither element was secondary on the facts.3! For the Services Directive this kind of case-by-case
evaluation would not do, said the Court. It would be particularly difficult to decide on the dominant
freedom in the case of retail trade where services and goods are closely intertwined. Further, if national
measures need to be examined under both the Treaty freedoms and the Services Directive, this would
undermine the targeted harmonization created by the Directive, reasoned the Court.

The potential importance of the move to decouple the definition of service in the Directive from that in the
Treaty should not be underestimated. It offers a way to activate the Directive in circumstances where the
Treaty would not be of help. The Advocate General offered a broader justification for this autonomous
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reading.3? He argued that the internal market law has always been characterized by its dynamism — it has
responded to changed economic circumstances. This is needed also today, he reasoned. The arrival of the
internet has imposed new competitive pressures on retailers and has forced them to transform from simple
sellers of goods at the time of Keck to service providers offering advice before the sale as well as follow-up
services.

Altogether, there is much to agree with here. The case law on the borderline between the freedoms has
always been difficult and casuistic, and in an ideal world profound legal consequences should not follow
from the classification of an activity under one or another Treaty freedom, given how arbitrary such
distinctions may prove in the context of multifaceted economic activities.® Further, the different freedoms
serve the same aim of creating the internal market and, in the words of the Court, the Treaty seeks to
‘ensure that all economic activity falls within the scope of the fundamental freedoms’.3* In fact, one may
wonder whether separate provisions would be written for different types of economic activity if the Treaty
was drafted today, or whether there would just be one market freedom.3®

However, the Advocate General may be guilty of overplaying how everything has changed since Keck due to
the internet. The importance of pre- and after-sales services in the context of sale of goods has for long
been understood in the field of competition law. For example in 1977 the US Supreme Court overturned its
previous per se approach to vertical restrictions after recognizing that ‘manufacturers can use them to
induce retailers to engage in promotional activities or to provide service and repair facilities necessary to
the efficient marketing of their products.’®® In the same year, the Court of Justice accepted that selective
distribution systems involving vertical restraints may fall outside Article 101 TFEU and that they may
promote ‘improved competition inasmuch as it relates to factors other than prices.’”® In other words,
having specialist sellers would carry benefits in terms of pre- and after-sale services, in particular for
technically complex products. Since the late 1990s, the importance of maintaining pre- and after-sale
services has been a key feature also in the Commission’s approach to vertical restraints.3 Further, on the
facts of Visser the relevance of such service elements appears doubtful. Bristol BV is described as running a
chain of self-service discount shoe and clothing stores. Typically such chains, in particular if operating from
out-of-town commercial zones, do not specialise in high quality service provision.

The second move the Court makes is to adopt a broad reading of the demands of the Directive. The
Directive contains a unique response to the old problem of the outer limits of the freedoms,*® which Keck
had sought to solve for goods.* In recital 9 the Directive provides that:

This Directive applies only to requirements which affect the access to, or the exercise of, a service
activity. Therefore, it does not apply to requirements, such as road traffic rules, rules concerning
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the development or use of land, town and country planning, building standards as well as
administrative penalties imposed for non-compliance with such rules which do not specifically
regulate or specifically affect the service activity but have to be respected by providers in the
course of carrying out their economic activity in the same way as by individuals acting in their
private capacity.

The recital is problematic in a number of ways. First, it is not clearly reflected in the actual articles of the
Directive. As such, it is not binding,*! and goes against the principles of good law-making.*? Instead of
clarifying the reasons for the precise rules of the Directive, as recitals are supposed to do, it adds a further
complicating factor. Second, it is in itself difficult to understand and not fully reflective of the various

formulations found in the case law of the Court.*?

In Visser, the Court engages head-on with recital 9.* It understands the recital as drawing a line between
those national requirements that are true restrictions on service activity and therefore covered by the
Directive, and those that are not. The rules at issue specifically determined geographic zones where retail
activities may be established. They were not addressed to individuals acting in their private capacity. As a
result, they did constitute requirements the Directive applies to.

The Court’s approach in Visser is very different from that in Keck. There is no consideration of a potentially
discriminatory impact of the rules. All that matters is whether they are specifically directed at or specifically
affect service providers, or whether they are more general rules that even private individuals are subject to.
It should be noted that the Advocate General was even more expansive in his reading of the reach of the
Directive. He held that ‘any rule, regardless of its origin, which has as its effect higher establishment costs
for service providers, falls, in principle within the scope of Directive 2006/123.”%°

However, these very broad readings are tempered in the context of the establishment of service providers
by the fact that Articles 14 and 15 of the Directive contain lists of prohibited and suspect measures. They do
not cover all possible requirements that establishment may be subject to, but only those specifically
enumerated in the text of the Directive. As a result, the approach adopted under Visser for recital 9 of the
Services Directive is not necessarily of relevance for the broader debate of the outer limits of the internal
market. The fact that under Visser rules such as those governing shop opening hours would not be saved by
recital 9, as they specifically address providers of retail services, does not mean that they now need to re-
emerge as restrictions under free movement of goods.*® Under the Services Directive such rules would
escape Articles 14 and 15 of the Directive due to not being listed in them; they do not need to be saved by
recital 9.
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As the next step, the Court finds that the zoning plan involves a territorial restriction in the sense of Article
15(2)(a).*’ This is a broad reading of the provision. It is entirely justified if one simply considers the words
‘territorial restriction’. After all, the zoning plan sets out an area where certain service providers may not
establish themselves. However, the overall context could also have led to a narrower reading. First, the text
actually talks of ‘quantitative or territorial restrictions, in particular in the form of limits fixed according to
population or of a minimum geographical distance between providers’. It associates territorial with
guantitative restrictions and gives as an example requirements that inevitably reduce the number of
service providers. This has been interpreted by the Commission as rules limiting ‘the overall number of
service providers, thus hindering new operators from entering the market, and [which] seriously restrict or
even impede the freedom of establishment.’*® The effects of the zoning plan of Appingedam were not of
this nature. It did not determine how many retailers could operate in the municipality, but where they
should set themselves up.*

The immediate practical result of Visser is that town and country planning rules of Member States can be
challenged more readily than before. This does not mean that the challenges will always be successful. The
Member States maintain their ability to offer justifications for their rules. The Court, and in particular the
Advocate General, were clearly predisposed to accept the arguments of the municipality and in the end left
the matter for the national court.’® Nevertheless, Member State planning authorities are now under an
obligation to take into account the requirements of the Services Directive when making decisions that
specifically affect service providers, including retailers. This entails ensuring that their decisions are justified
by general interest objectives that are not purely economic.’® It also requires the consideration of
proportionality. A new avenue of attack is now open for firms and companies dissatisfied with zoning
decisions. Further, as a result of the third move, discussed in the next section, this is open also for domestic
businesses — restrictive rules cannot be maintained for them.

Altogether, Visser represents a move away from the ideas that led to the decision in Keck.>? It continues a
trend in the case law that has left some scholars wondering whether it still is good law.>® Although even-
handed rules that concern selling arrangements may fall outside Article 34 TFEU, this does not save them
from the Services Directive. A national rule establishing where a product may be sold is lawful under free
movement of goods in the absence of discrimination, but does now require justification under the Services
Directive. This undoubtedly represents a narrowing of Member State regulatory autonomy. However, the
important difference to Keck is that the source of the rule is not ‘just’ the Treaty as interpreted by the
Court. Instead, it is the Union legislature that has decided to go above and beyond the requirements of the
Treaty freedoms. It is this aspect of the case that | now turn to.
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3.2 Empowering the EU legislature: Staying off Tobacco

The ruling in Visser answers one of the key questions concerning the Services Directive: >* does it apply in
purely internal situations?*® The previous case law had left the question open, in particular with the Court
in Trijber deciding to emphasize the cross-border implications of the relevant national law rather than
ruling on the issue,*® contrary to the advice of the Advocate General.’” However, in Visser the answer turns
out to be a clear and resounding ‘yes’ when it comes to Chapter Il of the Directive on the freedom of
establishment for service providers.® Again, this goes beyond the requirements of the Treaty freedoms,
which do not apply if all the circumstances of a particular case are confined to a single Member State - a
long-standing doctrine recently and emphatically reaffirmed in Ullens de Schooten.>® The Court bases its
reasoning on the perceived will of the legislature. The wording of the Directive makes no reference to
cross-border establishment, unlike in the case of the movement of services. The Directive aims to
‘contribute to the completion of a free and competitive internal market in services’” and ‘to achieve a
genuine internal market in services’ and extends beyond the requirements of the four Treaty freedoms.®°
The Court also notes that in the course of the parliamentary debates an attempt was made to limit the
Directive to cross-border situations only, but that this was rejected. The result is that the Directive is again
decoupled from the Treaty freedoms and given an independent meaning with important practical
consequences.

The style of reasoning in Visser that relies on the wording, the objectives and the legislative history of the
Directive is in line with the Court’s usual approach and does not contain any big surprises.®* However, more
generally there may be a need to exercise some caution when it comes to the reliance on the legislative
history of the Services Directive given the convoluted, politically fraught and on occasion even somewhat
chaotic context of its adoption.5? Otherwise some striking, probably unintended and frankly odd results
could arise — including the narrowing of the free movement of services.®® The legislative history of the
Directive reveals that the original aim for free movement of services was to establish the ‘country of origin’
principle.®* The European Parliament resisted this, and for a while considered suggestions that it should be
replaced by a principle of ‘mutual recognition’.®® In the end, this too was rejected due to the extent of the
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opposition.®® Instead the final Directive talks of a ‘right to provide services’. In the light of the legislative
history of the Directive, the idea that service providers are as a rule only subject to the requirements and
supervision of their home country in matters related to the access to and exercise of service activity was
rejected. This of course amounts to a challenge by the Union political institutions to the very foundations of
the case law on free movement of services under the Treaty, which has been based on the notion of mutual
recognition or home country control since 1979.%”

After the considerations relating to the wording, aims and legislative history, the Court in Visser turned to
the issue of competence. The Netherlands Government had argued that the legal basis of the Directive,
Articles 53(1) and 62 TFEU, covered cross-border situations only. The Court disagreed. It pointed out that
although Articles 49 and 56 TFEU creating the right of establishment and the freedom to provide services
do require a foreign element, the subsequent provisions setting up the legal bases for harmonization do
not mention a cross-border requirement.%® Advocate General Szpunar added an additional argument in this
context. He noted that in the legislative practice of the EU, in particular in the field of financial services,
numerous instruments have been based on Article 53 TFEU without being confined to transnational
situations.®®

The Court’s ruling to extend the scope of harmonization is an important policy decision. It is certainly not
simply driven by the language of the Treaty, as the reasoning suggests. The legal bases exist within the
Treaty Chapters that concern the right of establishment and the freedom to provide services, which are
expressly confined to cross-border situations. It would be entirely possible to understand the legal bases to
be similarly limited.” Further, the Services Directive itself is by its nature closely tied to Articles 49 and 56
TFEU: it essentially seeks to codify and develop the detail of the requirements found in those Treaty
provisions and the case law on them.

It is illuminating to contrast Visser with the seminal Tobacco Advertising ruling,”* which concerned the
legality of a directive based on Articles 53, 62 and 114 TFEU that banned tobacco advertising.”> Here the
Court started from a strict approach to the principle of conferral, which is today located in Article 5 TEU. It
reasoned that the principle ruled out a general EU power to regulate the internal market and also meant
that abstract risks of obstacles or the smallest distortions of competition could not justify harmonization.
On the facts, the Court noted that the prohibition could not be accepted for ‘advertising on posters,
parasols, ashtrays and other articles used in hotels, restaurants and cafés, and... advertising spots in
cinemas’ as the prohibitions ‘in no way help to facilitate trade in the products concerned.””® The Court
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admitted that not all rules in the Directive needed to eliminate ‘obstacles to exercise of the fundamental
freedoms provided that they are necessary to ensure that certain prohibitions imposed in pursuit of that
purpose are not circumvented. It is, however, quite clear that the prohibitions mentioned... do not fall into
that category.”’* Further, the Court emphasized that the Directive did not provide for free trade in the
products that did comply with it and that the Member States remained at liberty to impose tougher rules.
Ultimately the Directive was annulled by the Court.

Altogether, the driving force in the Tobacco Advertising judgment was a strict delimitation of the
competences of the EU to protect the principle of conferral. This resulted in the Court rejecting a general
EU regulatory power over markets and insisting that the Directive must actually contribute to the
elimination of concrete obstacles to trade,’”® while other provisions could be added for reasons of anti-
circumvention. The basic ethos in Visser was very different. The principle of conferral was not mentioned.
The driving force was not the protection of Member State competences but rather the achievement of a
genuine market in services. For this to be ensured in full, it was legitimate to deal with all obstacles to the
establishment of service providers, not just the cross-border ones. The Court did make a half-hearted effort
to draw a connection to transnational situations: it did mention that the ease of establishment in the
provider’s own State would ultimately contribute to cross-border supply of services, but this seems rather
abstract and far-removed from the battle against concrete obstacles to trade in services. Here the Court
also did not pay attention to the fact that in the actual dispute there was likely to be very little cross-border
retail service going on. The company in question was planning to set up a self-service discount shoe and
clothing outlet that presumably would mostly service local shoppers. Ultimately, there was no concern that
setting down the conditions for the establishment of service providers in purely internal situations might be
viewed as an exercise of a general power to regulate the market that Tobacco Advertising emphatically
denied.

It is well known that the case law that followed the Tobacco Advertising ruling has not been characterized
by an equally strict approach to competences;’® the judgment was not in practice a start of a new major
trend but increasingly looks like an isolated exception that may be invoked in the abstract but has limited
relevance in concreto.”” Visser fits into this pattern. It is also in line with the subsequent rulings on Article
114 TFEU, which have established that directives based on that provision can be applied even in the
absence of a cross-border dimension on the facts.”® This is not to say that the Tobacco Advertising
judgment is dead. It still serves as a useful reminder that there are limits to harmonization. However, the
case law now clearly demonstrates that Tobacco Advertising needs to be read in the light of its specific
facts.” Individual statements found in the judgment should not be taken out of that context and viewed as
generally applicable rules setting the competence limits once and for all.

The approach in Visser is to be welcomed from the broader perspective of the dynamic development of the
internal market, which the Advocate General had emphasized in the context of the changing nature of
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retail activities, discussed above. The key priority for the Union is no longer just the opening of trade
channels between countries, but the creation of a genuine economic union that can support the single
currency.® Thus for example the 2015 Five Presidents’ Report®! argues that there is a need for a greater
convergence between Member States. While this can partially be achieved through the deepening of the
single market, the Report maintains that ‘convergence also requires a broader set of policies that come
under the heading of “structural reforms”, i.e. reforms geared at modernising economies to achieve more
growth and jobs. That means both more efficient labour and product markets and stronger public
institutions.’®? In the medium term, the Report envisages common legally binding standards focussing
‘primarily on labour markets, competitiveness, business environment and public administrations, as well as
certain aspects of tax policy’.® In other words, the creation of a genuine economic union represents a step-
change from the single market. At issue is not just free trade but the need to ensure that all euro countries
have modern and similarly resilient economies. This calls for EU legislative action that is not limited just to
cross-border situations but penetrates far deeper into their business environments. In effect, Visser ensures
that Articles 53 and 62 TFEU are available for such an endeavour. Here the reference of Advocate General
Szpunar to the legislative practice especially in the field of financial services is illuminating. It is precisely in
this sector that the regulatory paradigm has changed most visibly from mutual recognition and home
country control to a single rulebook and increasingly centralized supervision, 8 and much of the relevant
legislation is based on Article 53 TFEU. The clear and uncompromising stance of the Court on the
applicability of the Directive even in the absence of a cross-border element and the availability of free
movement legal bases for the harmonization of purely internal situations will prove an important and
lasting practical and constitutional legacy of the ruling.

4. Conclusion

The judgment in Visser represents the Independence Day for the Services Directive. It gains autonomy from
the Treaty freedomes. Its scope is not to be interpreted in the same way as the distinctions between the
freedoms. It can prohibit matters that the Treaty would allow. Its rules on establishment apply to purely
internal situations, unlike the four freedomes. Litigants challenging national measures will be incentivized to
see whether their case could be argued under the Services Directive rather than just relying on the Treaty.

In general, Visser is to be welcomed. The Treaty freedoms should not be seen as the upper limit of EU’s
ambitions. Rather, they are the starting point, the bare minimum that the EU judiciary protects and
enforces. The Union legislature can go further. It has a democratic mandate that the judges lack. Given the
need to move from an incomplete single market towards a genuine economic union, this mandate may
have to be exercised also in situations that are internal to the Member States and involve not just trade but
national business environments more broadly.
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