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Abstract It has been suggested that neuroenhancements
could be used to improve the abilities of criminal justice
authorities. Judges could be made more able to make
adequately informed and unbiased decisions, for exam-
ple. Yet, while such a prospect appears appealing, the
views of neuroenhanced criminal justice authorities could
also be alien to the unenhanced public. This could com-
promise the legitimacy and functioning of the criminal
justice system. In this article, I assess possible solutions to
this problem. I maintain that none of them qualifies as a
satisfactory general solution to it, a solution that could
reasonably be taken to solve the problem or to suffice for
dealing with it in at least most cases. Yet I also suggest
that, depending on contingent empirical circumstances,
the responses — either singly or together — can sometimes
amount to a sufficient answer to it.
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Introduction

Neuroscientific knowledge is nowadays often considered
important for developing the criminal justice system. For
example, neuroscientific results have been seen to speak
for replacing retributive punishment practices with more

J. Varelius (I0)

Department of Philosophy, Contemporary History, and Political
Science, FIN-20014 University of Turku, Turku, Finland
e-mail: jukka.varelius@utu.fi

Published online: 23 December 2019

®

Check for
updates

lenient consequentialist ones (see e.g. [1]). It has also
been proposed that neuroscientific technology can help
in assessing defendants’ culpability and the reliability of
testimonies and that novel neurointerventions could be
employed in rehabilitating offenders (see e.g. [2-5]).!
Moreover, it has been suggested that neuroenhancements
could be used to improve the abilities of criminal justice
authorities. Judges could be made more able to make
adequately informed and unbiased decisions, for instance
(see e.g. [8-10]).

Several authors have, however, been concerned about
such uses of neuroscientific knowledge. Neuroscientific
results may not support consequentialist punishment prac-
tices after all,? neuroscience-based methods of culpability
assessment and “mindreading” may remain overly impre-
cise, and, for a yet further instance, neurointerventions can
violate offenders’ rights and have disproportionate side
effects (see e.g. [4, 11-14]). The debate on questions such
as these continues (see e.g. [15]). One additional difficulty
relates to a possible discrepancy between the views of

! Neurointerventions are already employed in the rehabilitation of, for
instance, mentally disordered offenders (see also e.g. [6]). First men-
tions of uses of chemical means to reduce the sex-drive of sexual
offenders reportedly date back to 1940s (see e.g. [7]).

2 Although a retributivist theory of punishment can include some
consequentialist considerations, retributivists may well find the conse-
quentialist conclusions derived from neuroscientific results implausi-
ble. As theories of punishment are normative theories and assuming
that normative conclusions cannot be drawn from purely factual
starting points, retributivists can also have reasonable grounds for
rejecting the support neuroscientific facts are seen to provide for
consequentialism. Hence, advocates of retributivist views on punish-
ment might not see the adoption of consequentialist punishment prac-
tices as (positive) development in the first place.
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neuroenhanced criminal justice authorities and those of
the unenhanced public: the views of the former could be
alien to the latter.> Given that the alienation could com-
promise the legitimacy and functioning of the criminal
Jjustice system (see below), the prospect appears worrying.

That the unenhanced public could find the views of
neuroenhanced criminal justice authorities counterintu-
itive and difficult, or even impossible, to accept — the
problem of alienation, as I henceforth call it — has been
acknowledged in the literature [8].* Yet so far the prob-
lem would not appear to have received any detailed
attention. This article takes a step towards remedying
the shortage. I begin by explicating the main starting
points of its argument. Then I assess four possible
answers to the problem of alienation. I maintain that
none of the responses qualifies as a satisfactory general
solution to the difficulty, a solution that could reason-
ably be taken to solve the problem or to suffice for
dealing with it in at least most cases in which it arises.
Yet I also suggest that depending on contingent empir-
ical circumstances the responses — either singly or to-
gether — can sometimes amount to a sufficient answer to
the problem of alienation.’

Main Starting Points

How neuroenhancement should be defined has been
debated (see e.g. [19, 20]). Yet, for the purpose of this
article, it suffices to characterize the notion as referring
to the improvement of the healthy abilities of or provi-
sion of new abilities for humans by means provided by

3 ‘Unenhanced public’ is here used, not derogatorily, but just to refer to
those members of the public who would not be improved by neurosci-
entific or other corresponding means.

4 The problem of alienation focused on here is thus not the same as, for
instance, the existentialist difficulty relating to a person’s estrangement
from the world and herself or a Marxist concern focusing on the effects
of a capitalist mode of production. By calling the problem now focused
on the problem of alienation, I do not mean to imply that it necessarily
is more important than the other problems previously referred to with
the same name.

> Needless to say, the problem of alienation is not the only difficulty
related to neuroenhancing criminal justice authorities. The enhance-
ment could, for instance, also make it more difficult for unenhanced
people to engage in what then would be considered praiseworthy action
and entail (further) unwarranted benefits to the enhanced, see e.g. [16,
17]. On the other hand, if a criminal justice authority would undergo
neuroenhancement, say, because she is pressured to do so by her
employer or out of fear that otherwise she is unable to compete with
her colleagues, her decision to improve herself with neuroscientific
means might not be autonomous (see e.g. [18]). I here abstract from
difficulties such as these.
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neuroscience. In practice neuroenhancement would typ-
ically work by affecting brain and other pertinent bodily
mechanisms by such means as drugs, electric devices,
and ultrasound (see e.g. [21]). In terms of developing
existing mental abilities, it has been proposed that
neuroenhancement could improve, for instance, memo-
ry, attention, wakefulness, self-control, ability to cope
with stress, empathy, and capacity to make unbiased
decisions (see e.g. [10]). Humans radically improved
with novel technology — so-called posthumans (see
e.g. [22]) — could have abilities unimaginable for us
unenhanced people.®

Instead of trying to assess the effectiveness of
neuroenhancements (see e.g. [23]), I now just assume
that the possibility that human abilities could be signif-
icantly improved with neuroscientific means is realistic
enough to merit the kind of attention given to it here.
Importantly from the present viewpoint, besides the
judiciary, neuroenhancements could also be employed
in improving the legislature, the executive, and of-
fenders. However, for reasons of space, I here focus on
the judiciary.” Neuroenhanced criminal justice authori-
ties could be able to, say, comprehend and process a
significantly larger amount of information and be mark-
edly better able to avoid the undue influence of cogni-
tive biases (see e.g. [24]) than unenhanced ones. That
could allow the authorities to make decisions that are
more efficient in reaching the goals of the criminal
justice system than those made by unenhanced criminal
justice authorities (see also e.g. [8-10]).

What is the appropriate relationship between public
opinion and the policies and practices of the criminal
justice system? Few accept that the former should de-
cide the latter. Indeed, it has been argued that allowing
public opinion to determine punishments, for instance,

© The below considerations apply to using genetic means to improve
the abilities of criminal justice authorities as well, if genetic enhance-
ments were to be deemed useful in the context.

7 This is not to say that the topics would be independent of each other.
For instance, neuroenhanced criminal justice authorities could act in
ways that motivate a (neuroenhanced) legislature to alter the constraints
the legal framework places on judicial discretion. In some countries,
the judiciary also makes common law and many jurisdictions allow the
judiciary to change laws through the process of judicial review. More-
over, the solutions to the problem of alienation assessed below can also
be of relevance from the viewpoint of the corresponding difficulties
possibly arising in the cases of the legislature, the executive, and
offenders.

8 As mere cognitive improvement might lead to more egoistic deci-
sions only, I now assume that neuroenhanced criminal justice author-
ities would be improved in a way that also leads them to make morally
better choices.
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would lead to chaotic, unprincipled sentencing (see e.g.
[25]). But also the other extreme, that the policies and
practices of a criminal justice system should be totally
independent of public opinion appears unconvincing.
Indeed, it has been maintained that lack of adequate
public support for the criminal justice system could lead
to lower compliance, diminished confidence, less co-
operation, and weaker penal censure (see e.g. [25]).
Even when these kinds of practical repercussions would
not ensue, the problem of alienation would arguably
amount to a theoretical difficulty for the democratic
legitimacy of a criminal justice system.'? Accordingly,
below I assume that both of the above extremes are
implausible and that the legitimacy and adequate func-
tioning of a criminal justice system relies on the respect
and acceptance of the public (see also e.g. [8]). As the
argument of this article does not presuppose determin-
ing the precise degree of public support a criminal
justice system should have, I now put that question
aside."!

Besides those focused on in the above paragraphs, the
problem of alienation has three further preconditions.
First, neuroenhancements could perhaps be used by most
people or even by the population as a whole (see e.g.
[33]). If the moral and cognitive abilities of most or all
people were similar to those of neuroenhanced criminal
justice authorities, the problem of alienation would be
unlikely, or at least less likely, to arise. Hence, I now
assume that at least a significant amount of the public
would remain unenhanced.'? Second, many criminal jus-
tice authorities might not want to use neuroenhancements
and the idea that neuroenhancements would become
mandatory for them appears unfeasible. However, the
emergence of a significant degree of alienation does not
presuppose that all or even most criminal justice

o Yet, according to Morris Hoffmann [26, p., 1010], for example,
“[jlurors are in a better position than judges not only to take the
measure of a crime, but also to take the measure of its proportionate
retribution.”

19 Of course, not everyone accepts that only democratic state power
can be legitimate. And sometimes public support is considered relevant
only to the degree that it leads to outcomes that are better in terms of
some criteria defined independently of the democratic process. Yet
most theories of legitimate state power would appear to give public
support a significant role. For pertinent discussion, see e.g. [27-31].
The kind of practical difficulties mentioned above could also be severe
even when public support is given only a minor, or no, role.

! For pertinent discussion, see e.g. [32].

12 Neuroenhancing the entire population, or even most of its members,
could be overly expensive and/or many people might refuse the offered
enhancement, for instance.

authorities would use neuroenhancements. Indeed, when
circumstances are unfortunate enough, even one occur-
rence of the problem of alienation could be quite signif-
icant. Moreover, especially given the increasing demands
of professional life, several criminal justice authorities
could assumedly want to use neuroenhancements to im-
prove their ability to meet the challenges they face in their
work. Accordingly, I now presuppose that a significant
number of criminal justice authorities would employ
neuroenhancements.

Third, even if only the abilities of criminal justice
authorities were improved with neuroscientific means,
their decisions might be welcomed by the public fre-
quently enough. However, given that the unenhanced
public would remain, say, significantly less informed
and more biased than neuroenhanced criminal justice
authorities, I now assume that the former could often fail
to understand and consequently refuse to endorse the
views of the latter, even if those views were adequately
warranted.'®> Hence, I am not suggesting that the
unenhanced public would not want criminal justice au-
thorities to make better decisions. Instead, the idea is that
the unenhanced public might not be able to appreciate the
quality of the decisions neuroenhanced criminal justice
authorities would make. As the problem of alienation has
preconditions such as these, it is not bound to arise:
whether it does emerge depends on contingent empirical
circumstances. Yet, the public often finds the views of
even unenhanced criminal justice authorities objection-
able (see e.g. [34]). This suggests that just dismissing the
problem of alienation as unlikely to actualize would often
be overly optimistic.'* Accordingly, in practice it would
be reasonable for a criminal justice system contemplating
the use of neuroenhancements to consider the problem of
alienation. Duly acknowledging it and the possible ways
of solving it could also help in avoiding the problem of
alienation, when it threatens to arise.

B n practice, the unenhanced public might object to the views of
neuroenhanced criminal justice authorities in different ways and/or
for different reasons. Yet, from the present viewpoint, the central thing
is that the public would not accept those views. Accordingly, and for
the sake of simplicity, I now speak of how the unenhanced public sees
things.

14 The considerations below are relevant to addressing the opposition
already faced by the views of unenhanced criminal justice authorities
as well. Yet, the existing opposition is plausibly not, at least universally,
as stark as it can be. And, given that they would be distributed in the
above proposed way, the opposition could be expected increase with
the possible use of neuroenhancements (see also the section ‘Informing
the Public’ below).
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Finally, below I use as an example the replacement of
retributive punishment practices with more lenient con-
sequentialist ones. As proposed, although controversial-
ly, neuroscientific results have been seen to speak for
such a replacement [1] (cf. e.g. [13]), and it has also
been proposed that neuroenhancing judges might make
them less retributive (see e.g. [8, p., 336]). Moreover,
such a replacement would typically amount to a signif-
icant change that might well conflict with the views of
the unenhanced public. Yet the argument of this article
does not presuppose that neuroenhancing criminal jus-
tice authorities would necessarily lead to that particular
kind of change. Any significant alteration in the criminal
justice system that the unenhanced public would find
alien would give rise to the problem of alienation. The
replacement of retributive punishment practices with
more lenient consequentialist ones is just one potentially
useful example.

Responses to the Problem of Alienation

As explained, the problem of alienation focused on here
arises (when it does) from a dissonance between public
opinion and the views of neuroenhanced criminal justice
authorities. Accordingly, it could be taken that an ade-
quate response to the difficulty can be found by bringing
the conflicting positions sufficiently close to each other.
In principle, there are two main ways of trying to rec-
oncile them. First, the dissenting public could be per-
suaded to adopt the views of the neuroenhanced crimi-
nal justice authorities. Second, neuroenhanced criminal
justice authorities could formulate their views so as to
avoid excessive discrepancy with public opinion. Of the
four possible responses to the problem of alienation
considered below, the first three are based on the former
idea whereas the fourth relates to the latter. These re-
sponses are suggested by previous philosophical discus-
sion on the problem of alienation and on difficulties
reminiscent of it arising in other contexts (see below).

Informing the Public

In a democracy, the power of governmental institutions
such as the criminal justice system ultimately derives
from the public. Yet democracies also typically consider
it important to protect individuals against the excesses of
majoritarian politics. Accordingly, individuals are com-
monly seen as having rights, entitlements with special
normative force that provide reasons to treat their
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holders or permit their holders to act in certain ways
even if doing otherwise would serve a social goal or
accord better with public opinion. In Ronald Dworkin’s
famous view, for instance, “[r]ights are best understood
as trumps over some background justification for polit-
ical decisions that states a goal for the community as a
whole” [35 p., 153] (see also e.g. [36 p., 33] and [37, pp.
249-250])."° Although some striking concrete examples
to the contrary still exist, nowadays it is also quite
commonly accepted that offending does not deprive
one of one’s rights.16 Indeed, such international decla-
rations as the United Nations’ Standard Minimum Rules
for the Treatment of Prisoners [40] and The United
Nations Rules for the Treatment of Women Prisoners
and Non-Custodial Measures for Women Offenders [41]
emphasize the protection of offenders’ rights. A central
responsibility in the protection of offenders’ rights too
apparently falls to the criminal justice system.

Moreover, while public opinion frequently conflicts
with decisions made by criminal justice authorities (see
e.g. [34]), the discrepancy does not seem that intracta-
ble. For instance, on the basis of an empirical study on
public opinion on sentencing decisions, Leclerc, Niang,
and Duval [42, p. 488, emphases in original] conclude
that.

... there is a significant difference between the
general opinion that citizens express on an ab-
stract question about the work of the courts and
the specific opinion that they give when asked to
look at the work of the courts in a specific case.

In view of the study the authors conducted, the dis-
crepancy between public opinion and court decisions is
likely to diminish when the public is sufficiently in-
formed about the reasons behind the decisions. Al-
though they are not expressed in the context of
neuroenhancement, these considerations could be taken

'S The position that rights have special normative force need not be
taken to entail that a right can never be overridden, outweighed, or
excluded by competing considerations. For pertinent discussion, see
e.g. [38]. For a practical example, see e.g. [39].

1670 clarify, this is compatible with thinking that offending can, say,
weaken, waive, or activate an exception clause in some of one’s rights.
Accordingly, the above stated view allows for punitive measures that
involve restricting some rights of offenders in certain ways. Paying due
attention to offenders’ rights is important here insofar as the
unenhanced public would, say, want offenders to have significantly
harder punishments than neuroenhanced criminal justice officials
would issue, punishments that could be taken to violate the rights of
offenders.
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to be relevant in connection with the problem of alien-
ation as well. Accordingly, Chandler and Dodek [8, p.,
337] write as follows:

... it is at least possible that the public, educated
about the processes of moral reasoning, might
come to regard unenhanced decisions as inferior
and be willing to rely on enhanced judges even if
they generate decisions that the unenhanced pub-
lic would not have reached.

Assuming that the criminal justice system would
duly protect the rights it is meant to protect and ade-
quately inform the public about what it is doing and
why, the unenhanced public might indeed consequently
become favorable to the views of neuroenhanced crim-
inal justice authorities even if it initially found those
views alien. Revealing the reasons why neuroenhanced
criminal justice authorities, say, arrived at a punishment
of a particular degree of severity could make the sen-
tence acceptable to the unenhanced public that first
considered it overly lenient.

However, decisions made by neuroenhanced crimi-
nal justice authorities could also differ from the views of
the unenhanced public to a significantly greater extent
and markedly more frequently than choices made by
unenhanced criminal justice authorities. This worry
would apparently be the more pronounced the closer
we got to posthuman criminal justice authorities. Yet the
decisions of even more moderately enhanced criminal
justice authorities could often be harder for the public to
understand than those made by unenhanced criminal
justice authorities. Hence, as such, this response does
not qualify as an adequate general solution to the prob-
lem of alienation. It might now be taken that the public
need not be expected to fully understand the reasons
behind the choices neuroenhanced criminal justice au-
thorities would make. After all, it is commonly accept-
ed, for instance, that a patient can autonomously decide
to undergo a treatment even if she does not fully com-
prehend the mechanisms by which it would alleviate her
condition (see e.g. [43]).

Yet relying on a neuroehanced criminal justice au-
thority appears importantly different from choosing to
undergo a treatment one does not fully comprehend. For
trust in medical experts typically is, or at least arguably
should be, based on a track record of adequate previous
success. Hence, that a patient can autonomously choose
to have a treatment she does not fully understand would

appear to presuppose that she has sufficient reason to
think that the health care providers treating her can be
relied on to provide adequate care for her. In the absence
of such evidence, a patient’s decision to undergo a
treatment she does not comprehend does not appear
reasonable.'” As long as no corresponding track record
exists in the case of neuroenhanced criminal justice
authorities, it would not appear to be reasonable for
the public to endorse the views of neuroenhanced crim-
inal justice authorities it finds hard or even impossible to
comprehend. And in the absence of such track record,
the public could also be quite unwilling to endorse the
views. Therefore, I now turn to another possible re-
sponse to the problem of alienation.

Challenging the Moral Views of the Public

The above considerations notwithstanding, informing
the public about the grounds of the views of
neuroenhanced criminal justice authorities could still
be considered important to dealing with the problem of
alienation. To refer to an analogy from a reminiscent
context, in the debate on using artificial intelligence to
improve morality it has been proposed that the moral
judgments made by intelligent machines could function
as a kind of Socratic assistant for the moral development
of humans. In this view, by challenging the moral views
of unenhanced humans, intelligent machines could lead
individuals towards improved moral thinking (see e.g.
[44, 45]). A similar idea could be taken to apply in this
context too. In the resulting view, even if information
about the grounds of the views of neuroenhanced crim-
inal justice authorities would not as such suffice to
persuade the dissenting public, the information could
make the public question its opinions on the matters at
hand. This questioning could ultimately lead the public
to endorse improved views, ones that would accord with
the decisions made by neuroenhanced criminal justice
authorities.

Providing information about the grounds of the views
of neuroenhanced criminal justice authorities could lead
at least some members of the unenhanced public to
question their related opinions. Sometimes those mem-
bers of the public might also consequently adopt posi-
tions that better accord with the views of neuroenhanced

7 Yet a patient could assumedly sometimes autonomously decide to
take the risk of undergoing such a treatment as, say, a measure of last
resort.
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criminal justice authorities. Yet it is quite unclear wheth-
er this would happen sufficiently often to avoid or to
significantly alleviate the problem of alienation. In the
debate on artificial intelligence and moral improvement,
several authors have been concerned that the employ-
ment of intelligent machines could have severely detri-
mental effects on human moral agency. Whitby [46, p.,
559] points out that many human societies have prac-
ticed a degree of moral authoritarianism and proposes
that the majority of people might not feel the need to
form moral judgments for themselves, if artificial intel-
ligence made choices for them.'® Vallor [47, p., 112]
maintains that “there are several areas of technological
advancement in which the risks of moral deskilling are
not presently balanced by forces driving moral
upskilling or reskilling.”'® And Danaher [48, p., 133],
for a yet further example, argues that “the rise of the
robots will push the agency-like qualities to the back-
ground by reducing the need and desire for their
expression.”’

Although neuroenhancement would not turn criminal
justice authorities into machines,?! the concern
expressed in the above quotations applies in the present
context as well. Hence, instead of instigating
unenhanced people to develop their opinions,
neuroenhancing criminal justice authorities could have
severely detrimental effects on the moral agency of the
unenhanced public. The result of the use of
neuroenhancements could be that the unenhanced pub-
lic starts to fatalistically submit to the official decisions.
This would not be likely to give rise to such practical
problems as lower compliance to or diminished co-
operation with the criminal justice system. Yet, a crim-
inal justice system in which the public more or less
mindlessly submits to alien decisions made by a
neuroenhanced minority would arguably lack adequate
democratic legitimacy. Indeed, the detrimental effects
that neuroenhancing criminal justice authorities could
have on the moral agency of the unenhanced public

18 Yet Whitby [46, p., 559] is also optimistic that some humans would
still be willing to engage in moral reflection.

19 Moral deskilling refers to devaluation of the knowledge and skills
involved in moral agency, whereas moral reskilling and moral
upskilling denote the revaluation and increased valuation of the knowl-
edge and skills, respectively.

20 By ‘agency-like qualities” Danaher refers to qualities such as under-
standing, intelligence, rationality, and the power to act in the world [48,
p., 132].

2! Yet enhancement employing, say, brain-computer interfaces could
turn the enhanced individuals into “cyborgs” (see e.g. [49]).
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might even deepen the problem of alienation. For the
losses in moral agency could lead the unenhanced pub-
lic to endorse, say, less informed and more biased opin-
ions than it had in the first place. Such views could
apparently be even more discordant with the views of
neuroenhanced criminal justice authorities than the
opinions the public initially had. The possibility of such
untoward results makes this response unsatisfactory as a
general answer to the problem of alienation.

Better Results Will Persuade the Public

A criminal justice system typically aims to deter people
from committing crimes, to incapacitate offenders, to
provide retribution to victims of crime, and to help
offenders to return to a law-abiding life (see e.g. [50]).
With the exception of retribution, criticisms of criminal
justice policies and practices usually rather relate to the
means by which the goals are strived after — such as
mass incarceration — than to the acceptability of the
goals themselves (see e.g. [51-54]). Accordingly, it
would seem that even neuroenhanced criminal justice
authorities would strive after goals such as those just
listed above. Given that the goals are quite concrete, it
could be taken that the problem of alienation is best
dealt with by just using neuroenhancements and letting
the public see that neuroenhanced criminal justice au-
thorities are more efficient in achieving pertinent goals
than unenhanced ones. Statistics and studies demon-
strating that a neuroenhanced criminal justice system
really achieves better results would function like the
track record supporting public trust in the medical pro-
fession. Hence, in the view at hand, the problem of
alienation would dissolve in the face of concrete, prac-
tical evidence of the effectiveness of neuroenhancing
criminal justice authorities.

However, given the now assumed relative rarity of
neuroenhanced members of the public, offenders would
most probably be unenhanced. Consequently, the deci-
sions made by neuroenhanced criminal justice authori-
ties would assumedly often be as alien to offenders as
they would be to the public in general. If the choices
made by enhanced criminal justice authorities would be
difficult to offenders to comprehend, the decisions
would also be unlikely to be more efficient in promoting
such goals as rehabilitation than decisions made by
unenhanced criminal justice authorities. Yes,
neurointerventions could also be used to improve of-
fenders and perhaps in a way that would increase their
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ability to understand choices made by neuroenhanced
criminal justice authorities. Yet, although this could
alleviate the problem of alienation somewhat, the views
of neuroenhanced criminal justice authorities could nev-
ertheless still remain alien to unenhanced offenders and
the unenhanced public in general.

And even if offenders were able to adequately under-
stand the decisions made by neuroenhanced criminal
justice authorities, the latter would still be unlikely to,
say, come up with rehabilitation methods that would
quickly turn offenders into law-abiding citizens. Even if
some fast conversions to the straight and narrow oc-
curred, convincing the skeptical public that larger scale
improvement is forthcoming could require gathering data
about a significant number of cases over a lengthy period.
Accordingly, even if neuroenhanced criminal justice au-
thorities could in principle be more efficient in reaching
the goals of the criminal justice system, collecting ade-
quate evidence of this could sometimes take a significant
amount of time. Moreover, if, say, a harsh retributive
sentiment is deeply felt among it, convincing the public
about the benefits of lenient punishments might turn out
to be quite difficult even within a longer period. Consider,
for example, the debate on physician-assisted dying.
Even where there is significant amount of evidence
against the view that legalizing physician-assisted dying
leads to devastating consequences (see e.g. [55, 56]), as
deeply felt as questions of suicide and euthanasia are, the
data has failed to persuade opponents of the procedures.
Instead, requests for further studies have been frequent
enough to make some authors suggest that the search for
additional data, data that would suffice to convince op-
ponents of physician-assisted dying, may be interminable
(see e.g. [57]).

Gathering adequate data on the improved effective-
ness of neuroenhanced criminal justice authorities might
not be as demanding as proving that legalizing
physician-assisted dying does not have devastating
practical consequences.** Yet, for the reasons presented
above, the acquisition of a sufficient amount of infor-
mation to persuade the dissenting public could take
much time in the former case too. Consider that the
discrepancy between public opinion and the views of
neuroenhanced criminal justice authorities is extensive.
In such a situation in particular, promises to the effect

2 This, of course, is not to say that there cannot be jurisdictions within
which legalization of physician-assisted dying would have intolerable
consequences.

that adequate evidence of the increased effectiveness of
neuroenhanced criminal justice authorities is forthcom-
ing might not suffice to allay public dissatisfaction.
Then the public’s fear that no adequate evidence will
actually ensue could, at worst, deprive the criminal
justice system of the support it would need to be able
to reach the improved results. Accordingly, also the
view that the problem of alienation would dissolve in
the face of concrete, practical evidence appears less than
fully convincing as a general solution to the difficulty.

Accommodating the Public Opinion

Perhaps, then, the problem of alienation would be best
dealt with by just accommodating the fact that the
unenhanced public can see things quite differently than
neuroenhanced criminal justice authorities? From this
perspective, instead of trying to make unenhanced indi-
viduals receptive to views that could be even radically
different from their opinion, neuroenhanced criminal
justice authorities should formulate their views so that
they would not conflict with how the unenhanced public
sees things. If, for instance, sentencing offenders in a
particular way were foreseen to endanger adequate pub-
lic support for the criminal justice system,
neuroenhanced criminal justice authorities should cali-
brate punishment practices to the public opinion so that
the unfortunate result would be avoided. Given that the
perspectives of the unenhanced public would be duly
accounted for, there should then be no danger of exces-
sive discrepancy between the views of neuroenhanced
criminal justice authorities and public opinion.*?
Perhaps neuroenhanced criminal justice authorities
would be able to adequately predict public reactions to
their choosing one policy instead of another? That could
allow them to avoid the problem of alienation. Yet the
victory thereby achieved might also be a hollow one.
For instance, according to Alper, Durose, and Markman

2 Besides by a remark by Chandler and Dodek [8 p., 337], this
possible response to the problem of alienation is suggested by the
discussion on the so-called desire theories of prudential value. Accord-
ing to the type of theory, what is good and bad for an individual is to be
defined in terms of what she desires. Since a person’s desires can be
based on, say, misinformation, often only adequately idealized desires
have been deemed relevant to a desire theory (cf. however [58]). Yet, as
what a person’s idealized self wants can be alien to her actual self, it has
also been proposed that what is central in a desire theory of prudential
value is what a person’s idealized self would want for the actual person
(e.g. [59])). In connection with artificial intelligence, a similar idea has
been discussed under the label of “coherent extrapolated volition” [60].
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[61], 83% of state prisoners released in 2005 across 30
states of the United States were arrested at least once
during the nine years following their release (see also
e.g. [62]). Kelly [63] states that “[t]he great irony of the
past fifty years of U.S. criminal justice policy is that we
could not have intentionally designed and built a better
recidivism machine than the one we have.” And Davis,
for a yet further example, maintains that the American
criminal justice system “remains in a state of crisis” [64
p.. 1] (see also e.g. [15]).%* Perhaps the just quoted
views are somewhat hyperbolic. The criminal justice
systems of some other countries might also be in a better
shape. In any case, significant improvement of a crim-
inal justice system would assumedly often presuppose
more than mere minor adjustment.

However, given that significant discrepancy between
public opinion and the views of neuroenhanced criminal
justice authorities would compromise adequate public
support for the criminal justice system, radical revisions
could often be risky. As other than minor adjustment
could result in loss of adequate public respect, measures
meant to substantially improve a criminal justice system
could ultimately make it even worse. Therefore,
adjusting the decisions of neuroenhanced criminal jus-
tice authorities to predicted public reactions would ap-
pear to allow for a rather watered-down criminal justice
reform at best. Even though small improvement can be
better than none, such revision would seem to be un-
likely to significantly alleviate the severe problems
faced by many criminal justice systems worldwide.
Making several incremental revisions in a row might
sometimes ultimately allow for a more substantial
change. Yet even smaller changes could be difficult for
the unenhanced public to accept when they came one
after another. Accordingly, successfully implementing
such a piecemeal approach could require an excessive
amount of time. Even if the promise of a brighter future
would not be without value here, making such a promise
appears an unsatisfactory solution to the pressing diffi-
culties of today (see also the previous section). Finally,

24 While after the Second World War rehabilitation was for decades
tried extensively as an approach to criminal punishment in the United
States, its theoretical and practical failures led to a near-consensus
among criminologists that it should be viewed as a discredited ap-
proach. Yet rehabilitative ideas did not entirely disappear from the
landscape and, in part due to the expectation that neuroenhancements
could be employed in rehabilitation, have recently gained increased
popularity. For pertinent discussion, see e.g. [65].
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consider that the pertinent views of the unenhanced public
were quite uninformed and biased. In such a case, trying to
avoid the problem of alienation by formulating punishment
practices to accord with those views could result in
punishments that, although acceptable to the public, would
be all in all morally and legally unjustifiable. Hence, also
accommodating the public opinion appears inadequate as a
general solution to the problem of alienation.

Should Neuroenhancements Be Rejected in Improving
the Abilities of Criminal Justice Authorities?

To sum up, as general solutions to the problem of
alienation, all four of the above considered responses
appear less than satisfactory. Assuming that they ex-
haust the relevant options, does this mean that criminal
justice authorities should not be improved with neuro-
scientific means? Dealing with the difficulties criminal
justice systems worldwide face is arguably, if not evi-
dently, important. After all, the question is about
protecting important rights of offenders, their victims,
and the public in general. That neuroscientific tech-
niques could make criminal justice authorities better
able to handle the difficulties would provide reason for
using the techniques.”> Moreover, as proposed above,
the problem of alienation is not a necessary consequence
of using neuroscientific means to improve the abilities
of criminal justice authorities. In sufficiently favorable
circumstances, the problem would not arise at all. Ac-
cordingly, to a significant extent, the above consider-
ations were based on empirical speculation as regards
what could happen if the abilities of criminal justice
authorities were improved with neuroscientific tech-
niques. And the focus above was on rather bleak sce-
narios, formulated so as to prepare for the worst.

Yet, as Chandler and Dodek [8] propose, just
informing the public about the reasons behind the views
of neuroenhanced criminal justice authorities could
sometimes make the initially reluctant public sufficiently
favorable to the views. In some cases, providing the

2 Yet, as stated (note 5), the problem of alienation is not the only
difficulty related to improving the abilities of criminal justice author-
ities with neuroenhancements. I also do not mean to say that more
traditional means of improving the capacities of criminal justice au-
thorities — such as further education about, say, how to avoid the undue
effects of biases (see e.g. [24]) — would necessarily be redundant. Yet
neuroscientific techniques could have a complementary role to play
even when, or if, the more traditional means were considered (more)
relevant.
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information could lead the dissenting public to question
its conflicting opinions and to consequently adopt views
compatible with those of the neuroenhanced criminal
justice authorities. Neuroenhanced criminal justice au-
thorities could sometimes be more efficient in reaching
the legitimate goals of the criminal justice system, what-
ever they are, quickly enough to make the initially dis-
senting public endorse their views on that basis. And, as
was also already suggested, neuroenhanced criminal jus-
tice authorities could sometimes be able to accommodate
the views of the dissenting public without thereby
compromising the criminal justice reform at hand. If
one or more of these optimistic scenarios would actualize,
the problem of alienation would dissolve. Even if the
scenarios would not realize in as positive a form as just
depicted, their actualization could still significantly alle-
viate the problem of alienation — when it arises.

So, instead of implying that the abilities of criminal
justice authorities should not be improved with neu-
roscientific means, the above considerations rather
emphasize the importance of duly acknowledging
the different possible consequences that such use of
neuroscientific techniques could have. Given that the
problem of alienation has received meager attention
so far, I take it that drawing attention to the different
scenarios is not trivial. Adequately acknowledging the
different scenarios would, at least, allow for making a
better informed decision on whether or not to employ
neuroscientific techniques to improve the abilities of
criminal justice authorities.?® Moreover, the above
considerations support the use of neuroenhancements
in developing the criminal justice system in the fol-
lowing sense. Given that neuroenhanced individuals
would be cognitively more able than unenhanced
ones, neuroenhancement could make criminal justice
authorities better able to predict the consequences of
resorting to decisions made by neuroenhanced crimi-
nal justice authorities in improving a criminal justice
system. Hence, the problem of alienation does not
imply that neuroenhancement should be rejected in
developing the abilities of criminal justice authorities.

26 As the precise nature of the criminal justice reform initiated by
neuroenhanced criminal justice authorities and the specific empirical
circumstances in which the reform would be implemented could vary
from one case to another, presenting definite general recommendations
as to how to deal with the problem of alienation in practice — when the
problem arises — is unfortunately difficult.

Conclusion

The views of neuroenhanced criminal justice authorities
could be alien to the unenhanced public. This could
compromise the legitimacy and functioning of the crim-
inal justice system. In this article, I considered possible
responses to this problem — the problem of alienation, as
I called it. The first three of the responses were about
persuading the dissenting public to endorse the views of
the neuroenhanced criminal justice authorities, whereas
the fourth one focused on the authorities” formulating
their views so as to avoid excessive discrepancy with
public opinion. I maintained that none of the responses
can reasonably be taken to solve the problem of alien-
ation or to suffice for dealing with it in at least most
cases in which it arises. Yet I also suggested that, de-
pending on contingent empirical circumstances, the re-
sponses — either singly or together — can sometimes
amount to a sufficient answer to the problem of
alienation.

As proposed, the problem of alienation is not the only
difficulty related to using neuroscientific knowledge to
reform the criminal justice system (see e.g. [4, 11-14,
23]). Hence, the argument of this article does not imply
that the usage of neuroscientific knowledge would be
unproblematic even if the problem of alienation was
avoided or solved. Yet discussion on other problems
related to developing the criminal justice system with
neuroscientific means is now left for future work.?’
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