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Abstract
Although platform work has been studied by many labour law researchers, mainly the unclear
labour law status of platform workers as well as possible new avenues to ensure their protection
have been discussed. However, platform work is similar to already-regulated atypical work
arrangements and the possibilities of the application of these regulations needs to be analysed. The
aim of this article is to analyse the applicability of the Fixed-Term Work Directive (1999/70/EC
(FTWD)) to platform workers. The question of whether platform work can be regarded as fixed-
term employment according to the FTWD is analysed, and also whether the measures to prevent
the abuse of successive fixed-term contracts ensure that platform workers avoid being placed in a
precarious position. In the example of four platforms (Uber, Deliveroo, TaskRabbit and Amazon
Mechanical Turk), it is argued that many platform workers can be regarded as fixed-term workers
for the purposes of the FTWD. The existence of a bilateral fixed-term employment relationship
between the platform and the worker can be detected in the case of platforms providing trans-
portation and food delivery services. A bilateral relationship also forms between the client and the
worker in the case of platforms providing universal services. In the case of crowdwork, a tripartite
temporary agency work relationship forms between the platform, the worker and the user, and
the Temporary Agency Work Directive (2008/104/EC), rather than the FTWD, should be applied.
The measures foreseen in the FTWD to prevent the abuse of successive fixed-term contracts
effectively protect platform workers. Nevertheless, if the Member State only restricts the total
period of successive contracts, their working conditions are not improved.
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1. Introduction

In recent years legal problems concerning platform work have been intensively discussed among

policymakers and researchers. Because of the emergence of digitally mediated platform work,

once again the applicability of existing labour law to new forms of work has been tested. Usually

platform work is divided into two subcategories. In the case of crowdwork an online platform

matches employers and workers, often with larger tasks being split up and divided among a ‘virtual

cloud’ of workers.1 Services are arranged, provided and paid entirely online. Work-on-demand via

app is a form of work in which the execution of traditional working activities (transport, cleaning

etc.) is channelled through apps managed by firms that intervene in setting minimum quality

standards of service and in the selection and management of the workforce.2

In the European Union (EU) collaborative platforms, if developed in a responsible manner, have

been regarded as a source of jobs and growth.3 It is hoped that the collaborative economy will lead

to new opportunities and new routes into work and may serve as a point of entry to the labour

market.4 At the same time, the collaborative economy raises issues regarding the application of

existing legal frameworks and blurs lines between consumer and provider, employee and self-

employed. This again can create regulatory grey areas.5 The European Parliament (the Parliament)

stresses the importance of safeguarding workers’ rights and calls on the Member States and the

Commission to ensure fair working conditions and adequate legal and social protection.6

Platform work has also been in the focus of interest of many labour law researchers. The main

concern has been the possible precarity of platform workers because of their unclear labour law

status. Due to the special features of platform work including its triangular and often temporary

nature, relatively high autonomy of the worker in terms of working place and time, and the lack of

a common workplace, the determination of the labour law status of platform workers can be

complicated.7 Therefore, most of the research has concentrated on assessing whether a platform

worker should be classified as an employee or an independent contractor.8 Different options have

been provided to improve the labour conditions of platform workers. For example, the adoption of

1. Eurofound, New Forms of Employment (2015), <http://www.eurofound.europa.eu/publications/report/2015/working-

conditions-labour-market/new-forms-of-employment>, 7, accessed 24 April 2020.

2. Valerio de Stefano, ‘The Rise of the ‘‘Just-in-time Workforce’’: On-demand Work, Crowdwork, and Labor Protection

in the ‘‘Gig-Economy’’’ (2016), 37 Comparative Labour Law & Policy Journal, 471.

3. Commission, ‘A European agenda for the collaborative economy’, COM (2016) 356 final, 2.

4. European Parliament resolution of 15 June 2017 on a European Agenda for the collaborative economy (2017/

2003(INI)), recital 37.

5. COM (2016) 356 final, above, n.3, 2.

6. European agenda for the collaborative economy, above, n.4, Recital 39.

7. Sacha Garben, Protecting Workers in the Online Platform Economy: An overview of regulatory and policy

developments in the EU, European Agency for Safety and Health at Work 15 (Publications Office of the European

Union 2017), 4.

8. See, for example, Miriam A. Cherry ‘Beyond Misclassification: The Digital Transformation of Work’ (2016) 37

Comparative Labor Law & Policy Journal; Valerio de Stefano, ‘The Rise of the ‘‘Just-in-time Workforce’’: On-

demand Work, Crowdwork, and Labor Protection in the ‘‘Gig-Economy’’’ (2016), 37 Comparative Labour Law &

Policy Journal; Adrian Todoli-Signes, ‘The End of the Subordinate Worker? The On-Demand Economy, the Gig-

Economy, and the Need for Protection of Crowdworkers’ (2017), 33 International Journal of Comparative Labour Law

and Industrial Relations; Mark Freedland and Jeremias Prassl, ‘Employees, Workers, and the ‘‘Sharing Economy’’:

Changing Practices and Changing Concepts in the United Kingdom’ (2017), SSRN Electronic Journal; Guy Davidov,

‘The Status of Uber Drivers: A Purposive Approach’ (2017), 6 Spanish Labour Law and Employment Relations Journal

(2017); Antonio Aloisi, ‘Facing the Challenges of Platform-Mediated Labour: The Employment Relationship in Times
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a Platform Work Directive has been suggested,9 the creation of separate category of independent

worker has been proposed,10 and tailor-made regulation of work-on-demand via app through

special employment contracts has also been envisaged.11 The Parliament, however, has called

on the Commission to examine how far existing EU rules can be applied to the digital labour

market and ensure adequate implementation and enforcement.12 Moreover, it has asked the Com-

mission to publish guidelines on the application of Union law to the various types of platform

business models.13

The issue concerning the applicability of existing labour regulation inevitably arises if platform

workers are classified as employees, as suggested in a substantial part of labour law research. Also,

in many Member States, platform workers have been classified as employees or workers by the

courts,14 which means that in practice we are already faced with the question of which labour law

norms exactly apply to platform workers.

From the beginning the new Directive on Transparent and Predictable Working Conditions15

refers to the possibility that the Directive could be applied to platform workers. According to

Recital 8 of the Preamble, the interpretation of the Court of Justice of the European Union (CJEU)

of the definition of ‘worker’ needs to be taken into account in the implementation of the Directive.

Provided that platform workers fulfil the criteria of ‘worker’, they fall within the scope of the

Directive.

Platform work also has many similarities with other atypical employment relationships, and it

needs to be considered, whether the Directives regulating atypical employment relationships such

as the Fixed-Term Work Directive (FTWD),16 the Part-Time Work Directive (PTWD)17 or the

Temporary Agency Work Directive (TAWD)18 can be applied to platform workers. So far,

of Non-Standard Work and Digital Transformation’ (2018), SSRN Electronic Journal; Massimiliano Delfino, ‘Work in

the Age of Collaborative Platforms Between Innovation and Tradition’(2018), 9 European Labour Law Journal.

9. Martin Risak, Fair Working Conditions for Platform Workers. Possible Regulatory Approaches at the EU Level (2017),

< http://library.fes.de/pdf-files/id/ipa/14055.pdf >, 15, accessed 24 April 2020.

10. Seth Harris and Alan Krueger, ‘A Proposal for Modernizing Labor Laws for Twenty-First-Century Work: The

‘Independent Worker.’ (2015) Discussion Paper Series (Hamilton Project), 10.

11. Adrián Todolı́-Signes, ‘The ‘‘Gig Economy’’: Employee, Self-Employed or the Need for a Special Employment

Regulation?’(2017) 23 Transfer.

12. European agenda for the collaborative economy, above, n.4, Recital 38.

13. Ibid., Recital 40.

14. See, for example, Uber BV & Ors v. Aslam & Ors [2018] EWCA Civ 2748, <https://assets.publishing.service.gov.uk/

media/5a046b06e5274a0ee5a1f171/Uber_B.V._and_Others_v_Mr_Y_Aslam_and_Others_UKEAT_0056_17_DA.

pdf >, accessed 24 April 2020; Arrêt n�1737 du 28 novembre 2018 (17-20.079) - Cour de cassation- Chambre sociale

ECLI: FR: CCASS:2018: SO01737, <https://www.courdecassation.fr/jurisprudence_2/chambre_sociale_576/1737_

28_40778.html>, accessed 24 April 2020; Decision of District Court Amsterdam 15 January 2019, ECLI: NL:

RBAMS:2019:198; Judgment No. 244/2018 of Labour Court No. 6 of Valencia (Spain).

15. Directive (EU) 2019/1152 of the European Parliament and of the Council on transparent and predictable working

conditions in the European Union; OJ L 186 of 20 June 2019.

16. Council Directive 1999/70/EC concerning the framework agreement on fixed-term work concluded by ETUC, UNICE

and CEEP; OJ L 175 of 28 June 1999.

17. Council Directive 97/81/EC concerning the Framework Agreement on part-time work concluded by UNICE, CEEP

and the ETUC - Annex: Framework agreement on part-time work; OJ L 14 of 15 December 1997.

18. Directive 2008/104/EC of the European Parliament and of the Council on temporary agency work, OJ L 32 7 of 19

November 2008.
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research concentrating on this issue is largely missing. Stefano and Aloisi have briefly analysed the

applicability of the existing EU labour law legislation to platform work;19 Ratti20 and the author of

the present article have discussed the possibilities of applying the TAWD to platform workers.21

This article discusses the applicability of the FTWD to platform workers. More specifically

I aim to analyse whether platform work can be regarded as fixed-term employment according to

the FTWD, and whether the measures to prevent the abuse of successive fixed-term contracts

foreseen in the Directive ensure that platform workers are not placed in precarious positions. Even

though the principle of equal treatment is one of the most important provisions of the Directive, I

exclude this from my scrutiny - first, in order to study other aspects more profoundly; and second,

because in my view it would be more reasonable to study this principle separately in the light of all

abovementioned Directives. In this article I also exclude the Directive of Transparent and

Predictable Working Conditions from my analysis, although when a platform worker is classified

as a ‘worker’ it should be applied in parallel with the FTWD. This is because even though both

Directives aim to improve the working conditions of (atypical) workers, different means are used

for this purpose. If the FTWD aims to improve the quality of fixed-term work by ensuring the

application of the principle of non-discrimination and by preventing the abuse of successive fixed-

term employment contracts or relationships, the Directive of Transparent and Predictable Working

Conditions tries to achieve this by promoting the transparency and predictability of working

conditions. For this reason, I see the measures foreseen in the Directive of Transparent and

Predictable Working Conditions as a separate research topic.

I argue that many platform workers can be regarded as fixed-term workers for the purposes of

the FTWD. The existence of a bilateral fixed-term employment relationship between the platform

and the worker can be detected in the case of platforms providing transportation and food delivery

services. The formation of a bilateral fixed-term employment relationship between the client and

the worker is possible in the case of platforms providing universal services such as TaskRabbit. In

the case of crowdwork, a tripartite temporary agency work relationship forms between the plat-

form, the worker and the user, and the TAWD rather than the FTWD should be applied. The

measures foreseen in the FTWD to prevent the abuse of successive fixed-term contracts effectively

protect platform workers. Nevertheless, if the Member States only restrict the total period of

successive contracts, the working conditions of platform workers are not improved.

I begin with analysing whether platform work can be regarded as fixed-term employment and as

such belong to the scope of the FTWD. More specifically, I discuss the existence of an employment

relationship in the case of platform work and analyse whether a bilateral or tripartite relationship

forms in the case of platform work. I go on to discuss whether the measures to prevent the abuse of

successive fixed-term contracts can be applied in the context of platform work and whether those

measures can prevent platform workers being placed in a precarious position. I will analyse the

formation of successive fixed-term contracts in platform work and the influence of the requirement

of objective justification as well as other measures used by the Member States to prevent the abuse

of fixed-term contracts to the working conditions of platform workers.

19. Valerio de Stefano and Antonio Aloisi, European Legal Framework for Digital Labour Platforms (European Com-

mission 2018), 39.

20. Luca Ratti, ‘Online Platforms and Crowdwork in Europe: A Two-Step Approach to Expanding Agency Work Pro-

visions’ (2017), 38 Comparative Labour Law & Policy Journal.

21. Annika Rosin, ‘Àpplying the Temporary Agency Work Directive to Platform Workers: Mission Impossible’ (2020), 36

International Journal of Comparative Labour Law and Industrial Relations, 141.
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2. Platform work as a form of fixed-term employment

In order to apply the FTWD to platform workers we need to determine whether platform work can

be regarded as fixed-term work according to the Directive.

Clause 2(1) FTWD states that ‘this agreement applies to fixed-term workers who have an

employment contract or employment relationship as defined in law, collective agreements or

practice in each Member State.’ Clause 3(1) sets out that ‘the term ‘fixed-term worker’ means a

person having an employment contract or relationship entered into directly between an employer

and a worker where the end of the employment contract or relationship is determined by objective

conditions such as reaching a specific date, completing a specific task, or the occurrence of a

specific event.’

These clauses refer to three important conditions that the platform worker needs to fulfil in order

to belong within the scope of FTWD: being in an employment contract or relationship according to

the law of the Member State; having a bilateral employment contract or relationship; and having an

employment contract or relationship, the end of which is objectively determined.

2.1 Employment relationship

2.1.1 Definition of ‘employment relationship’ in the FTWD. The FTWD explicitly states that national

concept of employment relationship is applied to determine the personal scope of the Directive. In

most of the countries the main characteristics used to distinguish between employees and self-

employed workers are subordination or control, and dependency.22 Although subordination is still

the leading criterion defining the employment relationship, some courts have also started to use the

dependency test, that concentrates mainly on the determination of the worker’s dependency (psy-

chological, social, economic) on the employer.23 On the basis of the Employment Relationship

Recommendation of the International Labour Organisation (ILO)24 and different legal systems,

Davidov argues that 12 relevant indicia can be used to determine the existence of an employment

relationship. The first group of characteristics suggests the existence of an employment relation-

ship and the lack of thereof suggests otherwise. Democratic deficit (subordination), including

integration into the employer’s organisation, the inability to choose working time and place; an

obligation to be available to work; and dependency, including on a single/main employer; the

provision of tools and materials by the employer; no chance of profit/risk of loss; no entrepreneur-

ial control; and job specific investments belong to this group. The second group of indicia includ-

ing direct day-to-day control, the right to weekly rest and annual leave, and a non-competition

clause suggests the existence of an employment relationship, but lack thereof does not suggest

otherwise. Finally, the absence of continuity of the relationship signifies a lack of dependency and

speaks against the existence of an employment relationship. 25

Reference to the use of the national concept of employment relationship in the FTWD means

that no EU concept of ‘worker’ should be used. However, in some cases the CJEU has substituted

22. Using these conditions is also recommended by the ILO. See ILO R198 – Employment Relationship Recommendation,

2006, <http://www.ilo.org/dyn/normlex/en/f?p¼NORMLEXPUB:12100:0::NO::P12100_INSTRUMENT_ID:31253

5>, accessed 24 April 2020.

23. Guy Davidov, ‘The Three Axes of Employment Relationships: A Characterization of Workers in Need of Protection’

(2002), 52 University of Toronto Law Journal.

24. ILO Recommendation No. 198, above, n. 22.

25. Guy Davidov, Purposive Approach to Labour Law (Oxford University Press, 2016), 128-134.
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national classification with its own concept of ‘worker’ for the purposes of the application of the

rights and principles contained in the Directive.26

For example, in Adelener the Court ruled that ‘the scope of the Framework Agreement is

conceived in broad terms, covering generally ‘‘fixed-term workers who have an employment

contract or employment relationship as defined in law, collective agreements or practice in each

Member State’’.’ The CJEU added that ‘the definition of ‘‘fixed-term workers’’ . . . , encompasses

all workers without drawing a distinction according to whether their employer is in the public, or

private, sector.’27 In del Cerro the CJEU found that the FTWD is ‘applicable to all workers

providing remunerated services in the context of a fixed-term employment relationship linking

them to their employer’, and highlighted that the Member States cannot remove certain categories

of workers from the protection of the Directive by jeopardising its effectiveness and uniform

application.28

In O’Brien29 the Court did not deal with the personal scope of the FTWD but discussed the

personal scope of the PTWD. Nevertheless, the definition of the scope of this Directive is identical

to the one of the FTWD, and therefore the reasoning of the CJEU could be used also in the case of

fixed-term work.30 In this case the Court reaffirmed that ‘the concept of ‘‘workers who have an

employment contract or an employment relationship’’ was to be interpreted in accordance with

national law.’ Yet, the CJEU added that the Member States ‘may not apply rules which are liable to

jeopardise the achievement of the objectives pursued by a directive and, therefore, deprive it of its

effectiveness.’31 The Court found that the exclusion from the personal scope of the PTWD may be

permitted ‘only if the nature of the employment relationship concerned is substantially different

from the relationship between employers and their employees which fall within the category of

‘workers’ under national law.’ Furthermore, the CJEU highlighted an important condition to

determine, whether the relationship is substantially different by saying that ‘that distinction must

be made in particular in the light of the differentiation between that category and self-employed

persons.’32

It can be concluded that as a rule the personal scope of the FTWD is determined according to

national law. Nevertheless, the Member States cannot apply rules that jeopardise the achievement

of the Directive’s objectives or exempt certain categories of workers from the scope of the

Directive unless their relationship is substantially different to that of employers and employees.

In the context of platform work, three important observations can be made from this conclusion:

first, the Member States cannot exclude the whole category of platform workers from the scope of

the FTWD; second, platform workers can be excluded if they classify as self-employed; third,

subordinate platform workers are included in the protection of the provisions of the FTWD even if

they are not regarded as fixed-term workers or employees for the purposes of national law. It is

26. Nicola Kountouris, ‘The Concept of ‘Worker’ in European Labour Law: Fragmentation, Autonomy and Scope’ (2018),

47 Industrial Law Journal, 208.

27. Case C-212/04, Adeneler and Others v. Ellinikos Organismos Galaktos, EU: C:2006:443, para. 56.

28. Case C-307/05, Yolanda Del Cerro Alonso v Osakidetza-Servicio Vasco de Salud, EU: C:2007:509, para. 29.

29. Case C-393/10, Dermot Patrick O’Brien v Ministry of Justice, EU: C:2012:110.

30. Aimo Mariapaola Aimo, ‘In Search of a European Model for Fixed-Term Work in the Name of the Principle of

Effectiveness’ (2016), 7 European Labour Law Journal, 240.

31. O’Brien, above, n. 29, paras. 32, 35.

32. Ibid., para. 44.
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therefore clear that in order for the FTWD to apply to platform workers, they need to qualify as

employees for the purposes of the Directive.

2.1.2 Employment relationships in the case of platform work. The determination of the existence of an

employment relationship in the case of platform work is not an easy task. For a start, platform

workers have some autonomy as regards their working place and working time, and the conditions

of the relationship also differ depending on the platform. Platform workers can be more or less

subordinated to the employer. Additionally, three parties participate in the relationship: the worker,

the platform and the client, which makes it difficult to determine who is the employer. As Prassl

and Risak put it, ‘even if the putative employee has been classified as such, she may struggle to

point at her employer, which could be the platform or indeed the crowdsourcer.’33

For the time being the courts in different Member States have classified platform workers as

‘employees’ or ‘workers’ by analysing their subordination to the platform. For example, on

28 October 2016 the Employment Tribunal in the United Kingdom (UK) ruled that Uber drivers

are workers, and not self-employed, within the meaning of the Employment Rights Act.34 On

1 June 2018 the Social Court of Valencia found that the rider of takeaway firm Deliveroo should

have been treated as an employee, and not as a self-employed contractor.35 On 28 November 2018

the Supreme Court in France held that delivery riders working for online delivery platforms such as

Take Eat Easy are employees not self-employed workers.36 On 15 January 2019 the District Court

of Amsterdam classified Deliveroo riders as employees.37

These cases concern transport services and food delivery firms. In order to elaborate the

performance of control in these sectors, I describe briefly how the working process is organised.

Ivanova et al have studied the performance of control in food delivery platforms. They explain that

Deliveroo riders need to swipe ‘Accept’ to accept the order, ‘Arrived’ when they are in the

restaurant, ‘Collected’ when food is received, ‘Arrived’ when they are at the customer’s address,

and ‘Delivered’ when food is handed over. Riders’ movements and time between the steps is

constantly tracked by the GPS. In case of any irregularity, the rider receives a notification through

the app.38

Here, the performance of control by the platform (through the app) is clearly detectable. For

example, in classifying Deliveroo riders as the employees of the platform, the Social Court of

Valencia found that the control of the work was performed by Deliveroo through GPS. Addition-

ally, the fact that the main means of the production (the app and website) and the brand belonged to

Deliveroo; the setting of the price of the service by Deliveroo; the lack of information on the part of

the rider as to which restaurants were registered with the Deliveroo app; and the number and

33. Jeremiah Prassl, Martin.Risak, ‘Uber, Taskrabbit, and Co.: Platforms as employers? Rethinking the legal analysis of

crowdwork’ (2016) 37 Comparative Labour Law and Policy Journal, 629.

34. Employment Tribunal, Mr Y Aslam, Mr J Farrar and Others v Uber and Others, Case Numbers: 2202551/2015, 28

October 2016.

35. Judgment No. 244/2018 of Labour Court No. 6 of Valencia (Spain).

36. Arrêt n�1737 du 28 novembre 2018 (17-20.079) - Cour de cassation- Chambre sociale ECLI: FR: CCASS:2018:

SO01737, <https://www.courdecassation.fr/jurisprudence_2/chambre_sociale_576/1737_28_40778.html>, accessed

24 April 2020.

37. Decision of District Court Amsterdam 15 January 2019, ECLI: NL: RBAMS:2019:198.

38. Mirela Ivanova, Joanna Bronowicka, Eva Kocher, Anne Degner, The App as a Boss? Control and Autonomy in

Application-Based Management, Working Paper 2018, <http://labourlawresearch.net/papers/app-boss-control-and-

autonomy-application-based-management>,13-14, accessed 24 April 2020.
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volume of orders, inferred the existence of an employment relationship.39 These facts not only

infer that the rider is not a self-employed contractor, but also show that in this relationship the

client does not control the working process. The client does not provide tools to perform the work,

he/she does not agree the price of service with the rider, and most importantly has no possibility of

supervising or directing the work. She/he only orders and receives the food.

Another example concerns transportation. The control performed by Uber is described in the

case Aslam et al v. Uber BV et al.40 Passengers register and book their trip by downloading the app

and logging in. They may state their destination and on request, can receive a fare estimation. After

receiving the request, Uber estimates through their equipment (driver’s smartphone and app) the

closest driver to the passenger and informs her/him through smartphone. The driver is told the

passenger’s first name and rating and has 10 seconds to accept the trip. After the trip is accepted,

driver and passenger are put into direct telephone contact through app. The driver is not aware of

the destination until pickup and learns it from the passenger or from the app by pressing ‘Start Trip’

button. The app provides detailed directions to the destination. The driver is not bound to follow

the proposed direction and does not if the passenger stipulates a different route. However, if a

passenger claims for a refund on the basis that the most efficient route was not chosen, the driver

needs to justify their departure from the route indicated by the app.41

Although, whilst the client seemingly has a possibility to partly direct the working process by

determining the route, the platform can punish the worker for following these directions. Addi-

tionally, the platform controls and arranges most of the working process. It recruits drivers,

determines the fee, requires the drivers’ vehicles to meet certain specifications, requires drivers

to accept and/or not to cancel a certain number of trips and enforces this requirement by deactivat-

ing drivers who breach it, and subjects drivers to its rating system that is effectively a performance

management and procedure.42 Here, too, the role of the client in controlling the working process is

almost non-existent. The client orders the service arranged according to the requirements of Uber

and pays the service fee determined by Uber.

Whilst in the abovementioned cases the subordination of the platform worker to the platform

and the existence of an employment relationship between those parties can be detected, we cannot

automatically broaden this outcome to all platform work. The existence of subordination is deter-

mined according to factual circumstances and it cannot be excluded that in some cases the direction

and control is performed by the client and the platform only acts as an intermediary by enabling the

employers to meet their employees.

For example, TaskRabbit does not perform control over the working process as strongly as

abovementioned platforms. TaskRabbit connects people and businesses to get everyday and skilled

tasks done. Popular tasks include handyman work, assembling furniture, help with moving, yard

work, cleaning etc.43 A Tasker can be hired the same day or for a future date. In the former, the user

does not have the option to choose a particular Tasker. After the user selects a category and

provides a description of the job, TaskRabbit sends a notification to all Taskers in the area. The

Tasker can choose to accept the task. Once the task is accepted, the user can communicate with the

39. Judgment No. 244/2018 of Labour Court No. 6 of Valencia (Spain).

40. Aslam and Others vs Uber BV and Others, above, n.34, 3-4.

41. Ibid.

42. Aslam and Others vs Uber BV and Others, above, n.34.

43. See <https://www.taskrabbit.com/services>, accessed 24 April 2020.
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Tasker via phone or the chat function. When hiring a Tasker for a future date, TaskRabbit gives the

user the option to choose any Tasker or to select a particular Tasker. If the latter option is chosen,

the user is shown a list of Taskers, along with information about each. Taskers can choose to accept

or refuse jobs without penalty. In its Terms of Service, TaskRabbit explicitly states that it ‘does

not, in any way, supervise, direct, control or monitor a Tasker’s work or Tasks performed in any

manner.’ Although users provide ratings for Taskers, TaskRabbit does not investigate this feed-

back. The Terms of Service include principles that Taskers must adhere to when conducting

themselves, but these principles do not directly instruct Taskers on how to perform their tasks.44

Nevertheless, TaskRabbit starts the relationship by activating worker’s accounts and can terminate

the account if the Tasker violates the Terms of Service. The platform also organises the payment

and participates in setting wage levels. TaskRabbit deletes inappropriate tasks and directs the

worker to perform the task personally.45

Prassl and Risak argue that in the case of TaskRabbit the supervision and direction of the work

is shared by the platform, the worker and the user.46 Yet they highlight some of the facts that may

support the argument that a Tasker can be the ‘employee’ of the user. They explain that work

organised through TaskRabbit is highly heterogeneous: some clients provide tools and closely

supervise the work, whereas others expect Taskers to bring their own tools.47 TaskRabbit denies

any employer role, whilst leaving open the question as to employer status between clients and

Taskers. According to the Terms of Service, ‘[e]ach User assumes all liability for proper classi-

fication of such User’s workers as independent contractors or employees based on applicable legal

guidelines.’48 Finally, under certain circumstances, Taskers may apply for the longer-term busi-

ness tasks under the ‘Jobs’ filter. In its blog, TaskRabbit explains that when the Tasker works in a

longer-term office job she/he should ‘do as the employees do’ regarding the office etiquette and

confidentiality. It is also explained that the Tasker in these jobs is the representative of the business

for which she/he works. 49

Hence, in the case of TaskRabbit it is possible that the worker can be regarded as the ‘employee’

of the user. This classification, of course, depends on the factual circumstances of the relationship.

However, if the user substantially directs and supervises the work, provides tools and materials,

determines working time and place, and integrates the worker into the organisation by subjecting

her/him to the organisational rules of the user, an employment relationship can be formed between

the worker and the user. This is even more likely if the relationship between the user and the

worker is continuous, and the worker is bound by confidentiality clauses as in the case of tasks

under the ‘Jobs’ filter.

Another platform in which the control of the worker by the user is more substantial is Amazon

Mechanical Turk (AMT). Through AMT, workers can perform activities such as copying or

translating texts, identifying spelling errors, grouping and labelling items, etc. Each user must

44. Joseph W. McHugh, ‘Looking through the (Mis)Classifieds: Why Taskrabbit Is Better Suited than Uber and Lyft to

Succeed against a Worker Misclassification Claim’ (2018) 66 Cleveland State Law Review, 665- 667.

45. Prassl and Risak, ‘Uber, Taskrabbit, and Co.: Platforms as employers? Rethinking the legal analysis of crowdwork’,

above, n.33, 642-646.

46. Ibid., 644.

47. Ibid., 645.

48. Ibid., 642.

49. TaskRabbit, ‘Takin’ Care of Business: Tips for Business Tasks’ (May 22, 2013), <https://blog.taskrabbit.com/takin-

care-of-business-tips-for-business-tasks>, accessed 24 April 2020.
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register as a Requester or Provider. Requesters post tasks and set compensation and hiring con-

ditions, and can refuse to accept the task while retaining the work done. In this case worker does

not get paid. Requesters can also determine the criteria that the worker needs to meet and can

define instructions. The platform pays for the work and can suspend or terminate the Provider’s

account.50 AMT participates in the selection and management of the workforce and arranges the

provision of services and payment through online. It retains the right to terminate the task and

de-activate the profile of the Provider.51

Even though AMT denies the existence of an employment relationship both between the

Provider and Requester, and between the Provider and AMT, 52 based on factual circumstances,

the worker may be classified as an ‘employee’. Felstiner has analysed the status of the AMT

worker in the context of the law of the United States of America.53 He has detected several factors

that speak in favour of the ‘employee’-status of the AMT worker.

Felstiner argues that the AMT worker can be more or less integrated into the organisation of the

user. The integration test includes a consideration of the importance of the worker’s work to the

business of the beneficiary. The business of some Requesters (such as SpunWrite) is wholly

dependent on the work of AMT Providers, while other companies use AMT only periodically

or at critical moments.54 The continuity of the relationship also varies depending on whether the

same Provider works repeatedly with the Requester or not. However, the open-call system used in

AMT discourages continuity.55 The provision of tools and equipment is shared between the

Provider and AMT. The provider uses her/his own computer; AMT provides the necessary soft-

ware and web platform to bring together Providers and Requesters and to enable the completion of

tasks, communication, and payment transactions.56 The Provider has control over the place of work

and whether to accept tasks; the Requester controls working time through setting the deadlines and

directs and supervises the work by giving instructions and refusing the work not completed

according to the instructions.57 Finally, the Provider’s opportunity for profit or loss and entrepre-

neurial control is limited.58

In the case of AMT, too, it is difficult to classify all Providers as ‘employees’ or ‘independent

contractors’. This classification, as well as the answer to the question of who should be regarded as

the ‘employer’, varies and depends on the circumstances of the concrete relationship. Nevertheless,

it seems that the Provider can be classified as the ‘employee’ of the Requester if the business of the

Requester is largely dependent on the work of the AMT Providers, the same Provider is used

repeatedly, and the Requester gives detailed instructions to the performance of the work.

50. Antonio Aloisi, ‘Commoditized Workers. Case Study Research on Labour Law Issues Arising from a Set of ‘‘On-

Demand/Gig Economy’’ Platforms’ (2016) 37 Comparative Labour Law & Policy Journal, 653, 665.

51. Ratti, ‘Online Platforms and Crowdwork in Europe: A Two-Step Approach to Expanding Agency Work Provisions’,

above, n.20, 493.

52. Amazon Mechanical Turk Participation Agreement (February 4, 2020), <https://www.mturk.com/participation-agree

ment>, Clause 3d, accessed 24 April 2020.

53. Alek Felstiner, ‘Working the Crowd: Employment and Labor Law in the Crowdsourcing Industry’ (2011), 32 Berkeley

Journal of Employment and Labor Law, 143-204.

54. Ibid., 173.

55. Ibid., 174.

56. Ibid., 174-175.

57. Ibid., 175-176.

58. Ibid., 177-178.
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The aim of this section was not to give a final answer to the question whether platform workers

should be regarded as ‘employees’. Because of the variety of platforms and working arrangements

organised through platforms, finding a single answer would be difficult. Rather, I aimed to illus-

trate the different conditions used in platform work. Even though we need to consider all aspects of

the relationship in order to determine the employment status of the worker, those examples prove

that the existence of an employment relationship between the platform and the worker, or the user

and the worker, cannot be excluded. However, this is not sufficient to regard the relationship as

fixed-term work. The application of the FTWD also requires the existence of direct relationship

between the worker and the employer.

2.2 Direct relationship

According to clause 3(1) of the FTWD, the term ‘‘‘fixed-term worker’’ means a person having an

employment contract or relationship entered into directly between an employer and a worker.’ The

Preamble of the agreement sets out that it is applied to ‘fixed-term workers with the exception of

those placed by a temporary work agency at the disposition of a user enterprise.’ Therefore, the

FTWD cannot be applied to temporary agency workers. This is confirmed also in the practice of

the CJEU. In Della Rocca59 the Court held that ‘it is explicitly stated in the fourth paragraph of the

preamble to the Framework Agreement that it does not apply to fixed-term workers placed by a

temporary work agency at the disposition of a user enterprise, it being the intention of the parties to

conclude a similar agreement relating to temporary agency work.’60

As explained earlier, three parties are involved in a platform work relationship: a worker, a

platform and a user. Hence, it is possible that instead of a bilateral relationship, a temporary agency

work relationship forms between the parties. These relationships, however, are not covered with

the FTWD. Another option is, that this tripartite relationship does not meet to the criteria of

temporary agency work, but the platform acts as a placement facilitator, which again does not

exclude the application of the FTWD.

The ILO regulates tripartite relationships in the Private Employment Agencies Convention,

1997.61 According to Art.1 of the Convention, private employment agency means any natural or

legal person, which provides one or more of the following labour market services:

(a) services for matching offers of and applications for employment, without the private

employment agency becoming a party to the employment relationships which may arise

therefrom;

(b) services consisting of employing workers with a view to making them available to a third

party, who may be a natural or legal person (referred to below as a ‘‘user enterprise’’)

which assigns their tasks and supervises the execution of these tasks;

(c) other services relating to jobseeking, determined by the competent authority after con-

sulting the most representative employers and workers organizations, such as the provi-

sion of information, that do not set out to match specific offers of and applications for

employment.

59. Case C-290/12, Oreste Della Rocca v Poste Italiane SpA, EU: C:2013:235.

60. Ibid., paras. 36, 42.

61. Private Employment Agencies Convention, 1997 (No. 181), <https://www.ilo.org/dyn/normlex/en/f?p¼NORML

EXPUB:12100:0::NO::P12100_ILO_CODE:C181>, accessed 24 April 2020.
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Services described in Art.1b of the Convention meet the definition of temporary agency work

(TAW) used in the TAWD. According to Art.1 TAWD: ‘This Directive applies to workers with a

contract of employment or employment relationship with a temporary-work agency who are

assigned to user undertakings to work temporarily under their supervision and direction.’ This

definition includes two important conditions, first, in the case of TAW, an employment relation-

ship is formed between the agency and the worker; second, the worker works temporarily under the

supervision and direction of the user undertaking.

Art.1a of the Convention describes arrangements in which the agency does not become the party

of the employment relationship but acts only as the facilitator of the employment relationship

between the worker and the user. Countouris and Horton argue that even though these kind of

arrangements do not explicitly fall within the scope of the TAWD, some reasons favour their

inclusion. They note that often it is difficult to draw a clear line between temporary work agencies

and placement facilitators. Also, they refer to Art. 2 TAWD, which sets out that ‘the purpose of the

directive is to ensure the protection of temporary agency workers and to improve the quality of

temporary agency work . . . ., and by recognising temporary-work agencies as employers . . . ’.

Countouris and Horton find that this introduces a strong presumption that in complex cases, the

existence of a personal work relationship between the worker and the intermediary should be

assumed. They also argue that ‘only where the intermediary retains no link whatsoever with the

intermediated worker, should the law accept that it is acting as an ‘‘agency’’ (in the technical sense)

and therefore enquire whether the relationship with the user is one of employment or self-employ-

ment’.62 Countouris and Horton have analysed the scope of the TAWD in the British context and

they argue that the broader category of ‘workers’, not only that of ‘employees’, should fall within

the scope of the TAWD. It is also important to keep in mind that in the UK the FTWD applies only

to ‘employees’.

It is true that it can be difficult to differentiate between temporary work agencies and placement

facilitators, not only because there can be mixed arrangements, but also because the supervision

and direction of the work is the main characteristic of an employment relationship. Both in the case

of temporary agency work, as well as in the case of placement facilitation, the user directs and

supervises the work. It is therefore difficult to determine in which cases the direction and super-

vision of the work is such that a direct employment relationship is formed between the user and the

worker, and in which cases the temporary work agency needs to be regarded as the employer.

Broadening the scope of the TAWD to include placement facilitators is not necessarily the best

option for the worker. In most of the Member States the TAWD applies to ‘employees’; the

application of the TAWD again excludes the application of the FTWD. Both the TAWD as well

as the FTWD foresee the principle of equal treatment with directly hired or permanent workers to

improve their working conditions.63 Nevertheless, while the temporary agency worker should be

treated equally as regards basic working conditions including pay and working time,64 the fixed-

term worker needs to be treated equally in respect of all working conditions.65 Therefore, being

62. Nicola Countouris and Rachel Horton, ‘The Temporary Agency Work Directive: Another Broken Promise?’ (2009), 38

Industrial Law Journal, 331-332.

63. Clause 4 FTWD; Article 5 TAWD.

64. Article 3(1) TAWD.

65. Clause 4(1) FTWD.
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regarded as a fixed-term employee of the user can be more advantageous for the worker than of

being regarded as the employee of the temporary work agency.

In the context of platform work, the formation of a bilateral relationship is more likely in

transportation and food delivery sector. In the case of Uber, as well as Deliveroo, strong direction

and supervision of the worker on the part of the platform can be detected. The user has no

possibility of directing or supervising the worker; alternatively she/he has only marginal or puta-

tive supervisory power. Therefore, no employment relationship forms between the worker and the

user. Also, because the direction and supervision of the worker is not assigned to the user, a

temporary agency work arrangement cannot be formed. As a result, the platform acts as a sole

employer, and the user can be regarded only as the client of the platform.66 As no temporary

agency work relationship forms, the worker is directly engaged in an employment relationship with

the platform and the FTWD can be applied to those arrangements.

The situation is more complex if the user (partly) directs and supervises the worker. For

example, in the case of AMT and TaskRabbit the direction and supervision of the worker by the

user can be detected. We need to determine, then, whether the platform acts a temporary work

agency or as a placement facilitator. Ratti finds that the significant difference between these two

models is that in the case of placement facilitation the role of the intermediary ends when the

worker and the user start their relationship; in the case of TAW the intermediary plays an important

role during the whole relationship.67 As described above, the role of AMT does not end after the

Provider and the Requester have started their relationship. On the contrary, AMT takes care of

payment, provides software and the web platform to enable other parties to complete tasks and

communicate, and finally retains the right to terminate the task and de-activate the profile of the

Provider. Hence, it appears that in the case of AMT, a TAW relationship forms between the

platform, the Provider and the Requester, and the TAWD could be applied. The same is concluded

by Ratti.68

In the case of TaskRabbit, the platform does not perform as significant a role during the

relationship as in the case of AMT. While it is true that TaskRabbit also organises payment and

can terminate the relationship, the task is not performed through the web platform of TaskRabbit.

The work is performed physically at a time and place determined by the user, using the worker’s or

user’s tools, the worker is more or less directed and supervised by the user, and can be integrated

into the organisation of the user. Although it cannot be claimed that the platform does not retain

any link with the worker, its role does not end at the beginning of the relationship between the

worker and the user, and the application of the TAWD is not that straightforward. As the role of the

user is more significant than that of the platform, the platform could be considered as the placement

facilitator and a direct employment relationship between the worker and the user could be formed.

In conclusion, a direct employment relationship is more likely to form between the platform and

the worker in the transportation and food delivery sector. In the case of platforms mediating a range

of different physically performed tasks, a direct employment relationship can be formed between

the platform and the user. In both cases, the application of the FTWD is possible. In crowdwork

66. See also, reference to a paper of the author

67. Ratti, ‘Online Platforms and Crowdwork in Europe: A Two-Step Approach to Expanding Agency Work Provisions’,

above, n.20, 501.

68. Ibid., 506-507.
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arrangements, however, instead of a direct relationship, a tripartite employment relationship,

forms. As a result, the TAWD, not the FTWD, should be applied to crowdwork,

3. Preventing the misuse of successive contracts in the context of
platform work

Clause 1 FTWD sets out two main aims of the Directive: first, to improve the quality of fixed-term

work through the application of the principle of non-discrimination; and second, to prevent abuse

arising from the use of successive fixed-term employment contracts or relationships. Clause 5

foresees concrete measures the Member States need to introduce to prevent such abuse. According

to Clause 5(1), the Member States need to introduce one or more of the following measures:

(a) objective reasons justifying the renewal of such contracts or relationships;

(b) the maximum total duration of successive fixed-term employment contracts or

relationships;

(c) the number of renewals of such contracts or relationships.

Clause 5(2) sets out that the Member States determine under what conditions fixed-term

employment contracts or relationships shall be regarded as ‘successive’ and shall be deemed to

be contracts or relationships of indefinite duration.

Hence, as a rule the Member States decide which contracts need to be classified as successive,

as well as choose whether to adopt one or more of the measures to prevent the abuse of successive

contracts. However, the CJEU has not been silent in clarifying the provisions of the FTWD. The

Court has evaluated national definitions of ‘successive contracts’ and ruled on the content of

‘objective reasons’. There are no CJEU judgments concerning other two measures (maximum

total duration of successive contracts and the number of renewals), which appear to be sufficiently

clear so as not to cause interpretation problems. In the following I will discuss whether successive

fixed-term contracts can be used in the context of platform work and analyse how the measures

provided to prevent the misuse of successive contracts can be applied in this case.

3.1 The use of ‘successive contracts’ in the case of platform work

In Mangold 69 the CJEU clarified that Clause 5(1) is supposed to ‘prevent abuse arising from the

use of successive fixed-term employment contracts or relationships’ and the interpretation of this

provision is irrelevant in the case of the conclusion of a single fixed-term contract.70 On several

occasions the Court has reaffirmed that no objective justification is needed if the fixed-term

contract is concluded for the first time. For example, in Angelidaki71 the CJEU held, that ‘the

objective reasons referred to in clause 5(1)(a) thus relate only to the renewal of such contracts or

relationships.’ Therefore, the FTWD does not impose on the Member States the obligation to

prevent the abuse of single fixed-term contracts; preventive measures need to be taken only if more

than one fixed-term contracts are concluded between the same parties.

69. Case C-144/04, Werner Mangold v Rüdiger Helm, EU: C:2005:709.

70. Ibid., paras. 41-43.

71. Joined Cases C-378/07 to C-380/07, Kiriaki Angelidaki and Others v Organismos Nomarkhiaki Aftodiikisi Rethimnis

and Dimos Geropotamou, EU: C:2009:250, para. 90.
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However, it has been unclear in what case several fixed-term contracts concluded between the

same parties can be regarded as ‘successive’. In Adeneler the Court held that the discretion given

to the Member States in defining the concept of ‘successive’ is not unlimited and it cannot

compromise the objective or the practical effect of the FTWD. The CJEU argued that ‘a national

provision under which only fixed-term contracts that are separated by a period of time shorter

than or equal to 20 working days are regarded as successive must be considered to be such as to

compromise the object, the aim and the practical effect of the Framework Agreement.’ The Court

explained that such a restrictive definition would result in the insecure employment of a worker

for years, since, in practice, the worker would have no choice but to accept breaks in the order of

twenty working days over the course of a series of contracts. The twenty-day rule would also

permit the abuse of such relationships by employers and prevent the conversion of fixed-term

contracts into stable employment. The CJEU concluded that Clause 5 needs to be interpreted as

‘precluding a national rule, . . . , under which only fixed-term employment contracts or relation-

ships that are not separated from one another by a period of time longer than 20 working days are

to be regarded as ‘‘successive’’ . . . ’72

In Fiamingo73 the Court considered whether fixed-term contracts separated by a time lapse

of sixty days can be regarded as ‘successive’. Differently from Adeneler, the CJEU found that

‘such a lapse of time may generally be considered to be sufficient to interrupt any existing

employment relationship and to have the effect that any contract signed after that time is not

considered to be successive’. The Court argued that it would seem difficult for an employer

with permanent requirements to circumvent the protection against abuse afforded by the

FTWD by allowing a period of two months to elapse after the end of every fixed-term

employment contract.74

The CJEU has clearly prohibited the overly narrow interpretation of the concept of ‘successive

contracts’. While the time lapse of twenty days between two fixed-term contracts has been

regarded as insufficient to exclude them being ‘successive’, a separation of sixty days means

that both fixed-term contracts are regarded as first-time contracts, the abuse of which need not be

prevented.

According to Clause 3(1) FTWD, the end of fixed-term contract is determined by objective

conditions such as reaching a specific date, completing a specific task, or the occurrence of a

specific event. In the case of platform work, work is performed on a task basis. Every task, ride or

trip the platform worker takes could be considered as a fixed-term employment contract that begins

when the worker starts to perform the task and ends once the task is completed. As platform

workers should have autonomy as regards whether, where and when to work, in theory it should be

possible that a task is performed every two months. In practice the duration of the task clearly

influences the time-lapse between two tasks. The first group of tasks includes very short-term work

such as taking a trip with Uber or delivering food with Deliveroo. Also, menial tasks performed

through TaskRabbit can belong to this category. If the task is very short-term, it means that

platform workers need to perform several tasks in a short period of time in order to earn a

reasonable wage. At the same time platforms use different methods, such as sending alerts on

72. Adeneler, above, n. 27, paras. 84-89.

73. Joined Cases C-362/13, C-363/13 and C-407/13, Maurizio Fiamingo (C-362/13), Leonardo Zappalà (C-363/13),

Francesco Rotondo and Others (C-407/13) v Rete Ferroviaria Italiana SpA,: EU: C:2014:2044.

74. Ibid., para. 71.
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opportunities to earn more money75 or warnings of being excluded from the platform if a sufficient

number of tasks is not accepted,76 to guarantee that workers perform more work.

The second group of tasks includes longer-term jobs performed through TaskRabbit. In this case

it is not impossible that the worker leaves a period of two months between two tasks. Additionally,

as already discussed, the issue of who is the employer is not clear in the case of TaskRabbit. If the

user is considered as the employer, and TaskRabbit acts only as a placement facilitator, two

situations can emerge. On one hand the worker can conclude fixed-term contracts with different

users, in which case these are not regarded as successive; on the other hand, more than one fixed-

term contract can be concluded with the same user. In the latter case the contracts are not

successive if they are separated by a two-month period.

It appears that in the context of platform work, very short-term tasks performed in the transport

or food delivery sector often form successive contracts. In TaskRabbit it is possible that despite

performing more than one task through the platform, the fixed-term contracts are not successive.

Because users and platform can be classified as employers, continuous fixed-term contracts may be

concluded with different employers. Additionally, longer-term tasks can be separated from each

other by two months. Nevertheless, if work is performed for the same user several times and each

instance is separated by less than two months, successive contracts can be formed.

3.2 Preventing the abuse of successive contracts

3.2.1 Objective reasons justifying the renewal. In the CJEU, the content of the first measure, namely

the objective reasons justifying the renewal of fixed-term contracts, has been discussed. Three

decisions are important in the context of platform work. In Adeneler the Court found that the

concept of ‘objective reasons’ refers ‘to precise and concrete circumstances characterising a given

activity, which are therefore capable . . . of justifying the use of successive fixed-term employment

contracts’77. The CJEU added that ‘those circumstances may result from the specific nature of the

tasks for the performance of which such contracts have been concluded and from the inherent

characteristics of those tasks or, . . . , from pursuit of a legitimate social-policy objective of a

Member State’.78

The Court also clarified how the concept of ‘objective reasons’ should not be implemented in

national legislation. The question referred to the CJEU related to a national provision foreseeing

that the ‘objective reason’ exists if the conclusion of a fixed-term contract is required by a

provision of statute or secondary legislation. The Court explained that a provision which merely

authorises recourse to successive fixed-term employment contracts in a general and abstract

manner by a rule of statute or secondary legislation does not amount to ‘objective reasons’. It

added that such a national provision would not be in accordance with the aim of the FTWD to

protect workers against employment instability, and render meaningless the principle that contracts

of indefinite duration are the general form of employment relationship.79

75. Ivanova, Bronowicka, Kocher, Degner, The App as a Boss? Control and Autonomy in Application-Based Manage-

ment, above, n. 38, 13.

76. Stefano, Aloisi, European Legal Framework for Digital Labour Platforms, above, n.19, 22.

77. Adeneler, above, n. 27, para. 69.

78. Ibid., para. 70.

79. Ibid., paras.71-73.
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In Kücük80 the question concerned an employee that worked for the same employer under 13

successive contracts over a period of more than 11 years. The contracts were concluded to replace

several permanent employees who were on leave. The Court found that a temporary need for

replacement staff may constitute an objective reason. The CJEU stated that: ‘The mere fact that an

employer may have to employ temporary replacements on a recurring, or even permanent, basis

and that those replacements may also be covered by the hiring of employees under employment

contracts of indefinite duration does not mean that there is no objective reason . . . ’. However, the

Court added that in the assessment of whether the renewal is justified by an objective reason, the

Member State must take account of all the circumstances of the case, including the number and

cumulative duration of the fixed-term employment contracts.81 Therefore, even if using successive

fixed-term contracts to replace permanent employees is, in principle, allowed, the number and total

duration of contracts can influence the assessment of the existence of objective reasons.

The practice of the CJEU shows that platform workers as a group cannot be exempted from the

protection of Clause 5(1). It derives from Adeneler that the Member States cannot adopt a national

provision that would enable to exempt certain arrangements from the protection of Clause 5(1).

Hence it cannot be foreseen in national law that an objective justification for the renewal of fixed-

term contracts exists if work is performed through platforms. Throughout its rulings the CJEU has

stressed the aim of the FTWD to prevent the misuse of successive fixed-term contracts to cover

permanent needs and the goal to enable the workers to work in a permanent employment relation-

ship. If the specific nature of the tasks does not prove these to be only temporary, no objective

reason for the use of successive contracts exists. Only the replacement of permanent workers has

been explicitly regarded as an objective reason in the practice of the CJEU. However, the Court has

also stressed the need to take into account the number of renewals as well as the overall duration of

the relationship in the assessment.

It is rather clear that in the case of Uber and Deliveroo, the platform does not use the services of

the workers to replace permanent staff. These platforms do not have permanent drivers or delivery

workers that need replaced; the platform workers form their main workforce. Nevertheless, sub-

stituting permanent staff is not the only objective reason; other specifics relating to nature of tasks

can also justify the use of successive contracts. If the task is genuinely temporary, successive

contracts can be used. It can be argued that the tasks performed through Uber and Deliveroo are, in

a sense, temporary, because they last until the clients order the services. Hence, if the user does not

request the service, the platform has no work to provide. Often, however, the workers receive

requests quite continuously, and the platform appears to have a permanent need for work. Also, as a

rule, the provision of work and pay is the main obligation of the employer. The risk of not having

any requests cannot be fully transferred to the worker.

Additionally, the CJEU has placed importance on the number and overall duration of fixed-term

contracts in assessing whether objective reasons for the use of successive contracts exist. If every

task is regarded as a separate fixed-term contract, the number of them can amount to over ten

during one day, and several hundred during one month. It is clearly not the intention of the FTWD

to allow this kind of series of fixed-term contracts. Yet, the overall duration of these successive

contracts may be quite short. If the platform worker uses this option temporarily to balance

working and family life, earn money while studying or as a resource for additional income besides

80. Case C-586/10, Bianca Kücük v Land Nordrhein-Westfalen, EU: C:2012:39.

81. Ibid., para. 56.
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permanent work, the worker her/himself can end the relationship in few months’ or years’ time.

Would it be justified to use successive fixed-term contracts, for example, if the worker has

performed 200 tasks over the period of one month? Although the duration of the whole relationship

is not long, according to the CJEU the number of the contracts as well as the overall duration has to

be taken into account as a secondary circumstance to assess the existence of objective reasons. The

main criterion that needs to be fulfilled is still the temporariness of the work, and this appears to be

absent in the case of Uber and food delivery platforms.

The situation, again, can be different in the case of TaskRabbit. For a start, because in this case

the user can act as an employer, it is possible that the workers are employed through TaskRabbit to

replace permanent staff. The temporary substitution of permanent staff by using successive fixed-

term contracts has been allowed by the CJEU. It is even more likely that the same worker works for

several users. If she/he has been repeatedly hired on a fixed-term basis by different users, no

successive contracts are concluded. Every contract concluded with a different user is a first time

fixed-term agreement, the conclusion of which does not need to be objectively justified.

However, in the case of TaskRabbit, too, the use of successive contracts can need additional

justification. If the same user hires the worker repeatedly and not for the purposes of temporarily

substituting permanent employees, the user needs to find another objective reason to prove that the

task is fixed-term. One is, therefore, not allowed to hire the same worker to perform the same task

on successive contracts if the factual circumstances prove the user’s need for workforce to be

permanent. The fact that the worker has been hired through TaskRabbit does not mean that in this

case the abuse of successive contracts should not be prevented. Additionally, the number of

successive contracts as well as their overall duration needs to be taken into account. Because of

the longer term of separate tasks, the number of successive contracts in the case of TaskRabbit is

not as extensive as in the case of the transportation and food delivery platforms. Nevertheless, the

overall duration of the relationship can be longer. Hence, even if the same user uses the Tasker two

or three times, but cumulatively the relationship lasts for years, we can ask if there is a permanent

need for workforce. This situation more likely occurs if the Tasker performs longer-term business

tasks under the ‘Jobs’ filter.

If the Member State has chosen to prevent the abuse of successive fixed-term contracts by

demanding the existence of objective reasons for their renewal, most often successive short-term

contracts in the context of platform work can be avoided. In the case of Uber and Deliveroo, the

platform does not have objective reasons to justify such an extensive renewal of extra short-term

contracts. In the case of TaskRabbit, the abuse of fixed-term contracts is less likely, but if the same

user uses the Tasker repeatedly to perform the same work without replacing permanent staff, the

renewal of the contract can be prohibited. This outcome is in accordance with the purpose of the

FTWD to enable the workers to be engaged in permanent employment and to treat the use of

successive fixed-term contracts as an exemption that should be allowed only if the work is

genuinely temporary.

3.2.2 Preventing the abuse of successive contracts in the Member States. Reducing the precariousness of

platform workers by preventing the abuse of successive fixed-term contracts is not successful

unless the Member States have actually adopted the measures foreseen in the FTWD. The FTWD

enables the Member States to choose between three measures to prevent the abuse of successive

fixed-term contracts, and they can also combine these measures. The Member States have rather

broad autonomy in deciding how the abuse of successive fixed-term contracts can be avoided.
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Kamanabrou82 has studied the measures the Member States have adopted. He detected six

models used in the Member States. Model 1 combines cumulatively objective reasons and a

maximum number of successive contracts, and is in used in France and Luxembourg; Model 2

combines objective reasons with the maximum duration of successive contracts and is adopted in

Spain and partly in Sweden; Model 3 restricts the maximum duration of the contracts as well as the

maximum number of contracts and is used in the Netherlands and Italy; Model 4 requires only

objective reasons and is applied in Austria, Denmark and Finland. Model 5 provides two alterna-

tives: first, the restriction of the total duration as well as the number of contracts, or second, the

provision of objective justifications to the renewal; this model is used in Germany, Poland and

Belgium. Model 6 limits the maximum duration of the contracts to four years and allows the

conclusion of successive contracts after this period only if objective reasons exist; it is used in the

United Kingdom (UK), Ireland and Malta.83

Kamanabrou argues that Models 1, 2, 3 and 4 provide stronger protection against abuse, while

Models 5 and 6 allow the conclusion of successive fixed-term contracts more freely. If Model 5

enables the conclusion of fixed-term contracts for a period of two or three years and at the same

time places limits on the number of renewals, Model 6 allows the conclusion of fixed-term

contracts without justification for up to four years. The level of protection in the case of Model

5 is lower, and in the case of Model 6, considerably lower than in other models. However, the

legislative approximation of the Member States is largely achieved because Models 1-5 provide

comparable protection.84

The research of Kamanabrou shows that the requirement of objective reasons is mandatorily

present in three models and in seven out of 15 Member States that were studied. As discussed

earlier, the requirement of objective reasons already quite effectively protects platform workers.

Limitations to the maximum number of successive contracts or the overall duration of the rela-

tionship enhance the level of protection. For example, in Luxembourg the renewal of the fixed-

term contract is allowed twice.85 It would be difficult to imagine the functioning of Uber and

Deliveroo if they could use one worker to perform a task only three times. There simply would not

be enough workers. As a result, these platforms should opt for concluding permanent employment

contracts, which is clearly the aim of the FTWD. It would be possible to use successive fixed-term

contracts in the case of TaskRabbit, because the duration of each contract is longer and therefore

the amount of the contracts smaller. However, in this case, too, the longest relationships form if the

tasks are taken under ‘Jobs’ filter. If the tasks are shorter term, the number of renewals can quickly

exceed the limit. Yet, if the tasks are performed for different users, the number of renewals can stay

within the permitted range.

If the objective reasons are required and the total duration of the relationship is restricted,

platforms have more leeway in concluding successive contracts compared to Model 1. For

example, in Spain, objective reasons for the renewal must be provided and the total duration

of the contracts cannot exceed 24 months over a period of 30 months.86 In the context of

platforms, 24 months is a substantial period of time. In the case of Uber and Deliveroo, an

82. Sudabeh Kamanabrou, ‘Successful Rules on Successive Fixed-Term Contracts?’ (2017) 33 International Journal of

Comparative Labour Law and Industrial Relations, 221–240.

83. Ibid., 229-232.

84. Ibid., 234-235, 239.

85. Code du travail, Article 122-5, <http://legilux.public.lu/eli/etat/leg/code/travail/20200313>, accessed 24 April 2020.

86. Kamanabrou, ‘Successful Rules on Successive Fixed-Term Contracts?’, above, n. 82, 230.
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enormous number of fixed-term contracts can be concluded over this period. The maximum

duration of the contracts is less protective also in the case of TaskRabbit. Even though in the case

of TaskRabbit the tasks are not so similar to those in the transportation and food delivery

platforms, they are still short-term: for example, assembling a piece of furniture, helping with

moving or cleaning an apartment lasts hours or days rather than months or years. Therefore, the

same user can use the Tasker several times to perform the same job before 24 months has passed.

Nevertheless, objective reasons for the renewals need to be provided, which makes the conclu-

sion of an extensive number of contracts questionable. It would be questionable whether the

same user could use a Tasker to clean her/his house or office every week over two-year period. In

this case the user seems to have a need for a permanent workforce. Also, in assessing whether

objective reasons exist, according to the case law of the CJEU the number and the overall

duration needs to be taken into account.

In some of the Member States studied by Kamanabrou, the maximum number of renewals and

the maximum duration of the relationship is defined. For example, in Netherlands the conclusion of

three contracts over 24 months is allowed.87 In Germany, the employer can, instead of providing

objective reasons, conclude four successive contracts over 24 months.88 In the case of platform

work, this option is also sufficiently protective. As already discussed, the number of renewals in

platform work is so substantial that it is likely to exceed the number allowed by the legislation of

the Member State. In such a situation the employer is obligated to conclude contracts for indefinite

period of time.

As pointed out by Kamanabrou, the protection is weakest if only the maximum total duration

of successive contracts is restricted, and objective reasons are required at the end of this period.

In the UK the maximum total duration of the contracts is four years. During this period an

enormous number of short-term contracts can be concluded with platform workers. As no

objective justifications for the renewal of contracts is required, the platform in the case of Uber

and Deliveroo, or the user in the case of TaskRabbit, can freely use a temporary workforce to

complete the same tasks. If that kind of option is chosen to restrict the abuse of successive fixed-

term contracts, the aim is most probably not achieved in the case of platform work. Considering

that the tasks in platform work are short or very short-term, four years is simply too long a period

to for those workers to work in such a precarious situation. However, this option is used only in

three Member States out of 15.

To conclude, in most of the Member States the measures taken to prevent the abuse of succes-

sive fixed-term contracts are able to fulfil this aim. The options foreseen in Clause 5 (1) of the

FTWD effectively prevent the abuse of fixed-term contracts also in the context of platform work.

Regarding platform work as fixed-term employment and the application of the measures to prevent

the abuse of successive contracts would obligate platforms or users to conclude permanent con-

tracts. This again would substantially improve the labour conditions of platform workers. Never-

theless, in the Member States in which only the maximum total duration of successive contracts is

restricted, the aim of the FTWD to prevent the abuse of successive fixed-term contracts is not

achieved and the position of platform workers is not improved.

87. Ibid., 231.

88. Ibid., 232.
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4. Conclusion

Because of the variety of working arrangements in the area of platform work, it is difficult to draw

one single conclusion as regards the applicability of the FTWD to platform work and the influence

of the measures to prevent the abuse of successive fixed-term contracts on the protection of

platform workers.

Yet, in the example of three platforms including Uber providing a transportation service,

Deliveroo providing a food delivery service, TaskRabbit mediating different physical services,

and AMT as a crowdwork platform, it could be concluded that the FTWD can be applied to some

forms of platform work. The FTWD can be applied to the relationship between the platform and

the worker in the case of Uber and Deliveroo; in certain conditions the Directive can also be

applied to the relationship between the user and the worker in the case of TaskRabbit. In these

situations, a bilateral fixed-term employment relationship can be formed between the parties. In the

case of AMT, the relationship resembles more of temporary agency work and the TAWD rather

than the FTWD should be applied.

The measures provided by the FTWD to prevent the abuse of successive fixed-term contracts

effectively protect platform workers if implemented in national law in accordance with the aim of

the Directive. The requirement of the objective justification of the renewal of fixed-term contracts

accompanied by the interpretation of this measure by the CJEU most likely prohibits the conclu-

sion of very short-term or short-term contracts for each task if the same work is performed. Uber

and Deliveroo should, therefore, conclude permanent employment contracts. In the case of

TaskRabbit the same user cannot repeatedly conclude fixed-term contracts with the same worker

without objective justification.

Also, other measures, such as the maximum number of renewals or the maximum total duration

of the successive contracts can effectively protect platform workers if combined with each other or

accompanied by the requirement of objective justification. Because of the short term and large

number of tasks performed by platform workers the combination of the maximum number of

renewals and the requirement of objective justifications is most protective. However, if only the

total duration of successive contracts is restricted for certain a period of time (up to four years in

some Member States) and the objective justifications are required after this period is exceeded,

only a slight improvement of the working conditions of platform workers can be detected. Over the

period of one year a platform worker can perform hundreds and thousands tasks and remain in a

very precarious situation until the period needing no justification for the renewal of fixed-term

contract comes to an end.
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